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COURT  OP  CRIMINAL  APPEAL. 
April  24)  1858. 

(Before  Pollock,  C.B.,  Wightman,  Willeb,  JJ,, 
Bbahwell,  B.,  and  Byles,  J.) 

Reg.  v.  Walker,  (a) 

Embetzlement^ Servant  or  agent^7  ^  8  Geo.  4,  c.  20,  *.  17. 

T%e  proiecutors^  manure  manufacturers,  engaged  the  prisoner ,  who  kept 
a  refreshment  house  at  -B.,  to  get  orders,  which  were  supplied  from 
their  stores  at  B.  under  the  prisoner's  control.  The  rent  was  paid  by 
the  prosecutors,  and  prisoner's  duty  was  to  collect  money,  and  pay  ii 
over  at  once;  he  was  also  to  send  weekly  accounts  of  sales  and  receipts. 
He  was  to  be  paid  by  commission,  and  was  called  agent  for  the  B. 
district.  After  some  time  the  prisoner  signed  a  proposal  to  a  guarantee 
society,  which  stated  that  his  salary  was  IL  per  year  besides  commis^ 
Mcw,  and  it  was  proved  that  the  prosecutors  had  agreed  to  give  this 
salary  of  II.  per  year.  The  prisoner  was  allowed  to  get  in  arrear, 
and  was  treated  as  a  debtor  in  respect  of  such  arrears.  Having 
Jraudulently  returned  the  names  of  three  persons  as  owing  money  to 
the  prosecutors,  when  the  prisoner  in  fact  had  received  it  and  appro* 
priated  it  to  his  own  use,  he  was  indicted  for  embezzlement : 

BM,  that  he  was  not  a  servant  within  the7  ^S  Geo.  4,  c.  29,  s.  47,  and 
that  he  could  not  be  convicted  of  embezzlement. 

THE  following  case  was  reserved  and  stated  for  the  opinion  of 
this  court  by  BramweU,  B. : — 
The  prisoner  was  convicted  before  me,  at  the  last  Cheshire 
assizes,  of  embezzlement,  and  sentenced  to  a  year's  imprisonment 
with  hard  labour.     The  case  was  made  out,  if  the  prisoner  was 

(a)  Beporttd  by  Johw  Thomfsoit,  E«q.,  Barroter-at-Ltw. 
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ffhown  to  have  been  a  servant  within  the  statute.  On  this  point 
the  evidence  was  as  follows : — 

The  prosecutors  were  manure  manufacturers.  The  prisoner 
kept  a  refreshment  house  at  Birkenheadi  and  the  prosecutors  while 
he  was  so  doing,  engaged  him  to  get  orders  for  the  manure,  on 
which  orders,  they  supplied  it  from  the  stores. 

The  prisoner  was  to  collect  the  monej  and  pav  it  at  once  to 
them  ;  he  was  also  to  send  them  weekly  accounts  snowing  what  he 
had  sold  and  what  he  had  received.  He  was  to  be  paid  by  a 
commission. 

It  did  not  appear  that  he  had  undertaken  to  give  any  definite 
quantity  of  time  or  labour  to  the  business,  but  he  was  to  act  in  a 
particular  district.  And  in  the  printed  forms  given  to  him  on 
which  to  make  his  returns,  he  was  called,  *'  Agent  for  the  Bir- 
kenhead District."  The  evidence  of  the  prosecutor  was,  ^^  he  was 
to  go  through  the  country  and  see  the  farmers  and  get  orders,  he 
was  to  be  continually,  during  the  season,  among  the  fiurmers."  . 

The  following  alteration  took  place  in  the  mode  of  dealing, 
namely,  from  the  1st  of  August,  1856,  to  October  9, 1857,  in  place 
of  the  prosecutors  supplying  customers  on  the  prisoner's  oraers, 
thev  sent  large  quantities  of  manure  to  stores  at  Birkenhead,  of 
which  they  paid  the  rent ;  these  stores  were  under  the  prisoner's 
control,  and  from  them  he  supplied  the  customers  whose  orders  he 
obtained.  This  mode  of  transacting  the  business  partly  existed 
before;  and  it  did  not  appear  but  what  the  first  mode,  or  the 
mixed  mode,  might  have  been  resorted  to  by  the  prosecutors  if 
they  found  it  convenient. 

The  relations  between  the  parties,  evidenced  as  above  men- 
tioned, continued  for  some  time,  when  the  following  took  place. 
A  proposal  was  made  to  a  guarantee  society  to  insure  the  prose- 
cutors in  respect  of  their  connection  with  the  prisoner.  This 
proposal  was  signed  by  him.  It  was  in  a  printed  form  issued  by 
the  society,  and  contained  a  notice  that  some  amount  of  salary 
must  be  payable,  or  the  society  could  not  insure.  The  proposal 
signed  by  the  prisoner  stated  that  his  salary  was  liL  a  year,  besides 
commission,  which  was  stated  to  be  estimated  at  652.  per  annum. 

The  prosecutor  swore  that  at  this  time  he  agreed  to  give  the 
prisoner  a  salary  of  1/.  a  year. 

The  prisoner  was  allowed  to  get  in  arrear,  that  is  to  say,  he 
retained  in  his  hands  money  he  acknowledged  he  had  re- 
ceived, and  was  treated  by  the  prosecutors  as  a  debtor  in  respect 
of  it.  The  alleged  embezzlement  consisted  in  this,  that  he  frau- 
dulently returned  the  names  of  three  persons  as  having  had  manure 
without  paying  for  it,  when  in  fact  he  had  received  the  sums  from 
them.  I  left  to  the  jury  the  question  whether  or  no  he  was  a 
servant  within  the  statute.  But  entertaining  doubts  whether 
there  was  any  evidence  that  he  was,  or  whether  the  question  was 
not  for  roe,  and  if  so,  whether  I  ought  not  to  have  decided  in  the 
prisoner's  favour,  I  have  to  request  the  opinion  of  the  Court  of 
Criminal  Appeal  thereon. 
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UPlnJbirej  f<Nr  the  prifloner. — The  prisoner  was  not  a  servant       ^^- 
within  the  meaning  of  the  statute.    Here  the  proseoutors  were     walkeb. 

not  in  a  position  to  order  him  to  do  any  particular  acts.     The        

evidence  snowed  that  he  was  in  the  position  of  an  agent  or  factor.  ^^^ 
The  i^greement  to  pay  1^  per  annum  as  salary  was  merely  illusory  EmbeeiUmwi-' 
to  satisfy  the  guarantee  company.  The  substantial  remuneration  Serwmi  or 
was  by  commission.  This  is  somewhat  like  the  case  of  Beg.  v.  ^^- 
Goodbody  (8  C.  &  P.  665),  where  a  drover  was  employed  bv  a 
gnuder  to  drive  eight  oxen  to  London ;  his  instructions  were  that 
if  he  could  sell  them  on  the  road,  he  might,  and  to  take  those  he 
did  not  sell  on  the  road  to  a  particular  salesman  in  Smithfield 
Market*  to  be  sold  on  the  grazier's  account  The  drover  sold  two 
on  the  road,  and  sold  the  remainder  in  Smithfield  Market  himself, 
and  received  and  applied  the  purchase  money  to  his  own  use* 
And  it  was  held  that  this  did  not  amount  to  either  larceny  or 
embezzlement.  [WiLLBS,  J.,  referred  to  Rex  v.  Bayl^  (2  D.  &  B. 
121.),  where  the  prisoner  was  a  delivery  clerk  employed  at  a  station 
eonimon  to  four  diflerent  railway  companies,  and  had  received 
5«.  for  a  parcel  which  came  by  one  of  the  railways,  and  accounted 
only  for  3#.  in  respect  of  the  parcel,  keeping  back  fraudulently  the 
remaining  two  shillings,  and  it  was  held  that  in  an  indictment  for 
embezzling  the  two  shillings  the  prisoner  might  be  described  as 
the  servant  of  the  four  companies,  or  as  the  servant  of  the  com- 
mittee who  managed  the  station.]  The  present  case  differs  from 
that,  here  the  prisoner  was  strictly  an  agent  and  treated  as  such. 
He  was  styled  '*  agent"  on  the  printed  papers. 

Giffard^  for  the  Crown. — The  prisoner  was  a  servant  within  the 
meaning  of  the  statute.  Every  servant  is  an  agent  in  one  sense.  1 1 
is  not  requisite  that  a  person  should  be  bound  to  obey  every  lawful 
<»der  of  another  to  constitute  him  a  servant  under  the  statute* 
Here  the  prisoner's  duty  was  to  get  orders,  receive  the  moneys 
due,  and  pay  them  over  at  once  to  the  prosecutors.  [Wightmak, 
J. — Every  factor  does  that]  The  question  is,  whether  he  was 
bound  to  do  it  by  the  contract  of  service.  [Byles,  J. — There 
was  no  particular  time  which  the  prisoner  was  bound  to  serve  the 
prosecutors.  Bbahwell,  B. — Had  the  prosecutors  a  right  to 
say  not  only  what  was  to  be  done,  but  when  and  how  it  should  be  . 
done  ?]  A  person  employed  upon  commission  to  travel  for  orders 
and  to  collect  debts,  nas  been  held  to  be  a  clerk  within  the  39 
6ea  3,  c  85  (embezzlement),  though  he  was  employed  by  many 
different  houses  on  each  journey,  and  paid  his  own  expenses  out  of 
his  commission  on  each  journey^  and  did  not  live  with  any  of  his 
employers  nor  act  in  any  of  their  counting-houses :  {Rex  v.  Carvj 
Ruse,  k  Ry.  198.)  So  in  Reg.  v.  Wortley  (2  Den.  C.  C.  333), 
where  the  prisoner  was  held  to  be  guilty  of  embezzlement,  the 
fiicts  were  if  anything  more  special  than  in  the  present  case. 
The  prisoner  there  agreed  with  the  prosecutor  to  take  charge  of 
certam  glebe  land,  his  wife  to  manage  the  dairy,  poultry,  &c  at 
15j.  per  week  till  Afichaelmas  1850,  and  afterwards  at  25iL  a  year, 
and  a  third  of  the  dear  annual  profit,  after  all  expenses  of  ren^ 
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Rkg.        rate,  labour^  and   interest    on   capital,  &c.,  are   paid  on  a   fair 
Walker      valuation  made  from  Michaelmas  to  Michaelmas.     The  prisoner 

'      in  accounting  with  the  wife  of  the  prosecutor^  as  he  was  accns- 

1838.        tomed  to  do,  on  the  4th  of  October,  denied  the  receipt  of  two  suras 

Embez^e^-^  which  he  had  received  and  appropriated  them  to  his  own  use,  and 

Sn-rant  or    it  was  held  that  this  amounted  to  embezzlement,  although  Michael- 

offeni.  mas  was  the  time  agreed  upon  when  a  valuation  was  to  be  made, 
and  the  profits  were  to  be  ascertained.  The  jury  have  found  the 
prisoner  guilty,  and  the  question  now  is,  was  there  any  evidence 
to  support  that  finding  ?  [Wightman,  J. — Suppose  a  publican 
employed  for  purposes  of  this  kind,  would  he  be  a  servant?]  He 
might  or  might  not,  according  to  the  facts.  In  R  v.  Bayley  it 
was  held  that  a  person  might  be  servant  to  more  masters  than  one. 
Besides,  bv  the  alteration  of  the  terms  between  the  prosecutors  ^ 

and  the  prisoner,  a  new  contract  of  master  and  servant  was  created, 
and  a  salary  agreed  upon.  [Wightman,  J. — The  salary  was 
obviously  only  for  gettmg  the  insurance  effected.]  Why,  may 
not,  if  parties  please,  expressly  contract  that  the  relation  of  master 
and  servant  shall  exist  between  them?  The  prisoner's  case  is 
similar  to  that  of  a  mercantile  traveller,  who  has  oeen  held  to  be  a 
servant  within  the  statute.     The  prisoner  was  bound  to  furnish  ^t 

accounts.      [Byles,  J. — So  is  a  factor;   the  law  implies  that  ^ 

contract  for  him.]  In  Rex  v.  fVard  (Gow's.  N.  P.  168),  it  was  held  ^\ 

that  an  extra  collector  of  poor  rates,  his  remuneration  being  a  ^' 

per  centage  on  his  collections,  was  a  servant  or  clerk  within  the  '* 

39  Geo.  3,  c  85 ;  and  Reg.  v.  Callahan  (8  Car.  &  P.  154),  is  a  ^ 

decision  to  the  same  effect. 

M^Intyre^  in  reply. — In  Reg.  v.  fVortley^  there  was  an  express 
contract  to  serve.  In  Reg.  v.  Carrj  the  prisoner  had  no  authority 
over  the  goods.  Here,  too,  there  was  a  debtor  and  creditor  account 
between  die  prosecutor  and  prisoner.  Cur.  adv.  vulL 

Mag  1. — JUDGMENT. 

Pollock,  C.  B. — ^We  are  of  opinion  that  the  evidence 
in  this  case  did  not  establish  that  the  prisoner  was  the  servant  of 
the  prosecutors,  and  that  the  relation  shown  to  have  existed 
between  them  was  rather  that  of  principal  and  agent.  We  there- 
fore think  this  conviction  ought  to  be  quashed.  ^ 
Wightman,  J.,  concurred. 

WiLLES,  J.,  dubitante.  ^ 

Btles,  J.,  concurred  with  the  Lord  Chief  Baron.  ^ 

Bramwell,  B. — I  concur  in  the  opinion  that  the  conviction  '| 

must  be  quashed;  but  I  think  the  former  decisions,  which  I  cannot  ^ 

take  upon  myself  to  say  were  wrong,  rather  favour  the  conviction.  ^ 

Conviction  quashed.  ^ 
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COURT  OF  CRIMINAL  APPEAL. 

May  1,  1858. 

(Before  Pollock,  C.B.,  Wightman,  Willes,  J  J., 
Bramwell,  K»  and  Btles,  J.) 

Req.  v.  Walteb  Hook,  (a) 

Perjury — Evidence  ofthefahily — Confirmation. 

The  priMoner^  a  policeman^  on  the  hearing  of  an  information  laid  by  him 
against  a  publican  Jor  keeping  his  house  open  afler  lawful  hours,  swore 
^at  he  knew  nothing  of  the  matter  except  what  he  had  been  told,  and 
that  he  did  not  see  any  person  leave  the  house  after  eleven  on  the  night 
in  question. 

Perjury  was  assigned  on  the  last  allegation,  and  to  prove  the  falsity  it 
was  proved  that  several  persons  did  leave  the  house  after  eleven,  and 
the  magistrates^  clerk  who  took  the  information  proved  that  the  prisoner 
on  laying  it,  said  that  he  had  caught  the  publican^  and  that  he  had 
seen  four  men  leave  his  house  after  eleven  on  the  night  in  question^ 
mentioning  one  of  the  four  by  name,  he  being  one  of  those  shown  to 
have  left  that  night  after  eleven.  7\co  other  witnesses  proved  that  the 
prisoner  made  similar  statements  to  them.  It  was  also  proved  that 
the  defendant^  on  the  hearing  of  the  information  had  acknowledged 
thai  he  offered  to  smash  the  case  for  dO«.  And  other  evidence  W€U 
given,  showing  that  the  prisoner  hak  intended  to  get,  and  did  get,  money 
from  the  pubUcan  to  settle  the  case  : 

Held,  that  this  was  sufficient  confirmatory  evidence  to  support  a  conviction. 

n[^HE  following  case  was  reserved  and  stated  by  Bramwell^  B. : 
JL  The  prisoner  was  convicted  of  peijary  before  me  at  the  last 
assizes  at  Chester.  He  was  a  policeman,  and  laid  an  information 
against  a  publican  for  keeping  open  his  house  after  lawful  hours  on 
the  Fast-day. 

When  called  as  a  witness  on  the  hearing  of  the  information,  he 
swore  he  knew  nothing  of  the  matter  except  what  he  had  been 
told,  by  another  person,  and  that  he  ^^  did  not  see  any  person  leave 
the  defendant's  house  after  eleven^  on  the  night  m  question. 
Perjury  was  assigned  on  this  last  allegation. 

It  was  material  to  show  it  was  false,  and  the  following  evidence 
was  given : — The  clerk  to  the  magitstrates  who  took  the  information 

(a)  Beported  by  John  Tuomtson,  Eaq.,  Barrtstei-at-LHW. 
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^■^*        proved  that  the  prisoner  on  laying  it,  said  "he  had  caught  the 
Hook.       publican ;  he  (the  prisoner)  had  last  night  seen  four  men  leave  his 

house  after  eleven ;  that  one  of  them  he  could  swear  to — it  was 

]^        Williamson ;  he  knew  him  by  his  coat/' 
Perjury-^         It  was  further  proved  by  another  witness  that  the  prisoner  on 
Evidence  of  ike  another  occasion  made  the  same  statement  to  him  (the  witness), 

Canfi^^'tion.  ^^'^  ^^^^  ^^  ^^^  ^^^^  ^^^^  Dcrsons  leave  the  house  after  eleven 
onjirma  ^j^^^  night,  to  One  of  whom  he  could  swear — it  was  Williamson ; 
he  knew  him  by  his  coat. 

It  was  further  proved  bv  a  third  witness^  named  Williamson, 
that  on  a  third  occasion  the  defendant  repeated  this  statement^ 
with  the  variation  **  one  I  can  swear  to ;  it  was  your  brother,  I 
know  him  by  his  coat." 

It  was  proved  that  Williamson  and  others  did  leave  the  house 
on  the  night  in  question  after  eleven. 

It  was  proved  also  that  at  the  hearing  of  the  information  the 
defendant  acknowledged  that  he  had  offered  to  smash  the  case  for 
30*. 

It  was  proved  by  another  witness  that  when  he  (the  defendant) 
talked  of  laying  the  information,  he  said  he  should  make  the 
publican  give  him  money  to  settle  it. 

A  third  witness  proved  that  he  heard  the  defendant  offer  to  the 
publican  to  settle  it  for  1^,  saying  he  was  risking  perjury  ;  and  a 
fourth  proved  that  the  defendant  owned  he  had  received  10*.  to 
smash  the  case,  and  was  to  have  lOs,  more. 

It  was  objected  that  there  was  no  evidence  to  go  to  a  jury;  that 
the  only  witness  against  the  prisoner  was  himself,  and  that  there 
was  no  evidence  to  show  that  his  unsworn  statements  were  not 
false.  The  prisoner  was  convicted  and  sentenced  to  one  year's 
imprisonment  and  hard  labour,  but  doubts  having  been  expressed 
on  the  case,  I  have  to  request  the  opinion  of  the  Court  of 
Criminal  Appeal  thereon. 

April  24th. 

M^lntyrff  for  the  prisoner. — The  conviction  is  wrong.  The 
perjury  must  be  estabushed  by  two  witnesses,  or  one  witness  and 
some  confirmatory  evidence.  In  Beg.  v.  Muscat  (10  Mod.  194), 
Parker,  C.  J.,  said,  ^'  To  convict  a  man  of  perjury,  a  probable,  a 
credible  witness  is  not  enough :  but  it  must  be  a  strong  and  clear 
evidence,  and  more  numerous  than  the  evidence  given  for  the 
defendant,  for  else  there  is  only  oath  against  oath."  This  rule  has 
been  confirmed  and  acted  upon  in  subsequent  cases.  In  Champa 
ney's  case  (2  Lew.  C.  C.  258),  Coleridge,  J.,  said,  ^^One  witness 
in  perjury  is  not  sufficient  unless  supported  by  circumstantial 
evidence  of  the  strongest  kind :  indeed.  Lord  Tenterden,  C.  J., 
was  of  opinion  that  two  witnesses  were  necessary  to  a  conviction." 
See  also  Reg.  v.  Yates:  (1  Car.  &  M.  132.)  The  perjury  aJlegCKl 
is,  that  the  prisoner  swore  that  he  did  not  see  any  person  leave 
the  house  after  eleven.  And  although  it  was  proved  that  persons 
did  leave  the  house  after  eleven,  there  is  no  evidence  beyond  the 
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prisoner's  own  statements,  not  on  oath,  that  he  saw  them  leave.        ^^^ 

The  prisoner's  evidence  before  the  magistrate  really  amounts  to       g^^ 

thisy  that  he  knew  nothing  beyond  what  was  told  to  him  by  some 

other  person,  and  the  &cts  proved  against  him  are  consistent  with 

his  evidence  on  oath  being  true,  and  his  statements  not  on  oath 

being  fidse.     There  is  no  direct  evidence  that  he  saw  any  person  EvidmoB'of  ti»9 

oome  out  of  the  house  after  eleven.     Then  what  is  there  to  show   J^^ 

which  is  true,  his  statement  on  oath,  or  his   statement  not  upon     ^'t^'"^^ 

oath?    A  count  is  bad,  which  shows  merely  that  the  prisoner 

had    sworn    directly   the  contrary  on   two  separate    occasions: 

{Reg  y.  Harrisy  5  B.  &  Aid.  926,  and  Rex  v.  Knill,  in  a  note  to 

that  case.)    The  principle  of  Scotch  law  on  this  subject  is  the 

same    as    the    law   in  England.      Allison's    Criminal  Law  of 

Scotland,  480,  was  then  cited. 

H.  LJoydy  in  support  of  the  conviction. — The  conviction  was 
proper.  In  Rex  v.  Wheatland  (8  C.  &  P.  238),  it  was  held  that 
the  deposition  of  a  witness  with  confirmatory  evidence,  was  suffi- 
cient proof  of  perjury,  assigned  upon  the  evidence  of  the  witness  as 
given  at  the  trial.  Here  the  prisoner's  statements  not  on  oath 
were  equivalent  to  one  witness,  and  the  offers  to  smash  the  case 
for  money  were  suffident  confirmatory  evidence  to  show  guilt. 
In  Rex  V.  Mayhew  (6  C.  &  P.  315),  a  letter  written  by  the  prisoner 
was  held  to  be  sufficient  confirmatory  evidence. 

JU^Intyre  in  reply. — The  present  case  difiers  from  Rex  v.  May^ 
hew,  in  tbis,  that  the  first  link  in  the  evidence  is  wanting,  viz., 
proof  of  the  falsity  of  the  aUegation  charged  as  perjury. 

Cun  adv.  vult 

JUDGMENT. 

Pollock,  C.  B. — In  this  case  I  believe  we  are  all  of  opinion 
that  the  conviction  was  right  I  think,  that  if  all  the  cases 
that  have  been  decided  upon  the  point,  had  been  brought  under 
the  attention  of  the  court  during  the  argument,  we  should  hardly 
have  deliberated  upon  the  subject  or  postponed  giving  judgment 
till  to-day.  It  appears  that  the  prisoner  swore  to  a  certain  fact, 
and  it  was  proved  by  more  than  one  witness  that  on  other 
occasions  he  had  made  a  statement,  certainly  not  on  oath,  but  a 
statement  quite  inconsistent,  in  fact  diametrically  the  opposite  of 
that  which  he  had  sworn  to,  and  in  respect  of  which  he  waschaiged 
with  perjury.  The  argument  proceeded  very  much  upon  the  foun- 
dation, Uiat  a  man  could  not  be  convicted  merely  for  opposing  an 
oath  at  one  time  to  an  oath  at  another  time,  and  though  there  is  a 
direct  authority  that  he  may  be,  probably  it  would  not  be  considered 
rights  unless  there  were  some  evidence  distinguishing  the  one 
statement  on  oath  from  the  other  statement  on  oath,  so  as  to  give 
reasonable  ground  for  believing  that  the  one  was  true  and  the 
other  &lse.  The  case  of  Rex  v.  Harris  (5  B.  &  Aid.  929),  (in  a 
note),  was  one  where  the  defendant  was  charged  with  perjury, 
simply  because  he  had  sworn  at  one  time  one  way  and  at  another 
time  the  other  way ;  and  the  indictment  concluded  simply  by 
stating  those  two  facts,  and  then  saying,  *'so  he  was  guilty  of 
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R»o.        perjury ;"   and  there  is  no  doubt  that  what  may  be  called  the  a 

Hook.       Common  sense  conclusion  is,  that  if  a  man  deliberately  and  wilfully  1:1 

on  one  occasion  swore  that  a  fact  was  so,  and  on  another  occasion  a 

^^'        deliberately  swore  that  it  was  not  so,  no  doubt  he  must  have  been  a 

Petjury^     guilty  of  peijury  on  one  or  the  other  occasion.     But  the  Court  of  p 

Evidence  of  the  Queen's  Bench  held  that  it  would  not  be  sufficient  so  to  charge  it 
r"^*^^^      in  an  indictment,  and  they  arrested  the  judgment.     My  brother 

imfirmaium.  q^qj^^^^j^^  J  believe,  drew  that  indictment  (so  I  understand  from 
him),  and  he  drew  it  from  an  old  precedent  with  a  considerable 
doubt  whether  it  would  do.     The  Court  of  Queen's  Bench  held  ^ 

that  it  would  not  do,  because  it  is  not  sufficient  to  say  that  a  man  | 

must  have  on  one  or  the  other  occasion  made  a  false  oath.     The  , 

court  said  that  the  jury  must  find  that  he  committed  the  offence 
in  one  way  or  in  the  other ;  and  I  believe  it  was  held,  in  a 
remarkable  case  that  lately  occurred  in  the  Criminal  Court,  that 
you  could  not,  on  an  indictment  for  murder,  allege  that  the 
prisoner  procured  the  death  murderously  and  wilfully,  and  so  on, 
against,  &c.,  either  by  burning  or  by  stabbing  the  deceased,  it  ^ 

being  perfectly  clear  that  he  had  done  so  in  one  way  or  the  other* 
I  allude  to  a  case  very  well  known,  in  which  the  prisoner  was 
charged  with  the  higher  offence.  I  remember,  in  discussing  the 
case  with  Parke,  B.,  now  Lord  Wensleydale,  he  said  if  six  jurymen 
believed  that  the  death  was  procured  according  to  the  means  laid 
in  one  count  of  an  indictment  for  murder,  and  six  were  of  opinion 
that  the  death  was  procured  by  the  means  set  forth  in  another 
count  of  the  indictment,  the  man  must  escape ;  notwithstanding  it 
was  quite  clear  that  he  had  been  guilty  of  murder  in  some  way  or 
other,  for  the  jury  must  agree  in  miding  him  guilty  of  some  matter 
stated  in  the  indictment.  So  in  an  indictment  for  penury,  it  must 
be  stated  what  is  the  false  oath,  and  the  jury  must  find  that  the 
defendant  was  guilty  of  that  which  is  charged  to  be  perjury.  The 
case  of  Bex  v.  Harris,  merely  decided  that  you  could  not  charge 
perjury  in  an  alternative  way ;  but  in  Rex  v.  Krdll  (in  a  note  to 
that  case),  it  was  expressly  laid  down,  and  in  point  of  fact  the 
man  was  convicted  01  perjury,  merely  by  charging  that  one  oath 
was  perjured,  and  proving  the  falsehood  by  his  having  sworn  on 
another  occasion  quite  differently ;  and  in  that  case  Serjt.  Jones 
moved  for  a  new  trial,  but  the  court  held  that  the  evidence  was 
sufficient,  and  that  it  was  enough  though  there  was  only  one 
witness  to  prove  the  contradiction,  the  contradiction  being  by  the 
party  himself,  and  that  the  jury  might  infer  the  motive  from  the 
circumstances.  In  another  note  to  Rex  v.  Harris^  at  p.  939,  the 
.  opinion  of  Chambre,  J.,  from  his  MS.  precedent  book  is  appended, 
and  it  appears  that  a  conviction  took  place  before  Yates,  J.,  at  the 
Lancaster  summer  assizes  in  1764,  upon  these  facts,  a  man  had 
laid  an  information  on  oath  before  a  justice,  that  three  women 
were  concerned  in  a  riot  at  his  mill,  and  afterwards  at  the  sessions 
on  being  examined  (having  been  tampered  with  in  their  favour), 
swore  that  they  were  not  in  the  riot.  There  was  no  evidence  at  the 
trial  to  prove  that  they  were  in  the  riot,  but  the  defendant's  own 
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information  on  oath,  wherein  he  had  sworn  that  the  parties  were  in        ^^'^ 
the  riot.     That  led  the  jarj  to  doubt  whether  the  original  infor-      hoox. 

mation  was  not  probably  the  truth,  it  appearing  that  there  was  an       

opportunity  of  tampering  with  the  man.     It  was  left  to  the  jury       ^^' 

to  say  whether  they  believed  that  what  he  swore  before  the  magis^     r^jmsf 

trate  was  true,  and  what  he  swore  at  the  sessions  was  not  true ;  Emdmioe  ifftke 

and  if  they  did,  the  judge  ruled  that  it  was  sufficient  to  convict     ^^^'^^r 

him.     The  jury  found  him  guilty  on  that  evidence  only,  and  he  *^*'l^''"'**w^ 

was  transported.    Afterwards  Lord  Mansfield  and  Wilmot  and 

Aston,  Jti.,  to  whom  Yates,  J.,  stated  the  reasons  of  the  judgment, 

concurred  in  that  opinion.     This  doctrine  has  been  a  little  varied 

by  what  fell  from  Gumey,  B.,  in  Beg.  v.  Wheatland  (8  C.  &  P. 

238.)    There  it  being  proposed  to  prove  an  indictment  for  perjury, 

assigned  on  the  evidence  of  the  pnsoner  on  a  trial  at  the  quarter 

sessions,  merely  by  the  deposition  before  the  committing  magis* 

trate,  Gurney,  K,  dissented,  and  in  summing  up  said,  ''It  is  not 

sufficient  that  it  should  be  proved  that  the  defendant  has,  on  two 

different  occasions,  given  directly  contradictory  evidence,  although 

he  may  have  wilfully  done  so;    but  you  must,  in  this  case, 

be  satisfied  affirmatively   that  what   he    swore  at  the  quarter 

sessions  was  false;   and  I  am  of  opinion  that  that  would  not 

be   sufficiently  shown  to  be  false  by   the  mere  fact  that  the 

defendant  had  sworn  the   contrary  at   another  time;   it  might 

be,  that  his  evidence  at  the  quarter  sessions  was  true,  and  the 

deposition  before  Mr.  Croft,  the  magistrate,  was  false ;  and  if  so, 

he  must  be  acquitted.     You  will,  therefore,  consider  whether 

there  be  such  confirmatory  evidence  of  the  defendant's  deposition 

before  the  magistrate  as  proves  that  the  evidence  given  by  the 

defendant  at  the  quarter  sessions  was  false.'*    I  own  I  can  make 

no  distinction  between  the  statement  of  the  defendant  himself  upon 

oath  and  not  upon  oath,  provided  the  statement  is  made  seriously 

and  with  the  intention  that  it  should  be  taken  as  true.     The 

charge  against  the  present  defendant  Hook  was  perjury  in  what  he 

had  sworn  before  the  magistrate  on  the  hearing  of  the  information. 

To  prove  that  it  was  fiuse  more  than  one  witness  was  oaUed  to 

show  that  on  two  or  three  occasions  he  had  stated  the  exact 

contrary  by  word  of  mouth.     As  against  him  the  statement  is, 

undoubtedly,   as  my  brother  Bramwell   during    the    argument 

pointed  out,  to  be  received  as  evidence,  and  it  is  proved  by  more 

than  one  witness.     Then  there  were  confirmatory  circumstances,  for 

it  was  shown  that  he  had  made  an  offer  to  smash  the  conviction, 

and  certainly  that  was  very  strong  to  show  that  what  he  had  sworn 

was  not  true.     For  these  reasons  I  think  that  the  conviction  was 

right     None  of  the  members  of  the  court  are  responsible  for  the 

reasons  I  have  given  except  myself;  but  it  appears  to  me  to  be 

quite  clear,  even  assuming  the  case  of  Rex  v.  Knill  as  not  quite 

safe  to  be  acted  upon,  (though  certainly  it  is  supported  by  the 

Court  of  King's   Bench,  as  constituted  in  the  time  of  Lord 

Tenterden,   and  also  supported,  according  to  the  authority  of 

Chambre,  J.,  by  the  whole  Court  of  King's  Bench  in  the  time  of 
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Lord  Mansfield),  and  that  the  probability  is  that  no  judge  would 
Hook.       ^^  ^P^'^  ^^  without  some  confirmatory  evidence,  that  in  this  case 

there  is  abundant  confirmatory  evidence ;  and  that  therefore  the 

1858.        conviction  is  right. 

^,^TT_         WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.     It  appears 
Evkhneeo/iksthst  the  case  may  be  put  on  a  very  short  ground,  which  is  this — 

/iW^—     that  in  order  to  convict  the  defendant  of  perjury,  it  is  necessaij 
CoHjirmauon.  ^y^^^  there  should  be  two  witnesses,  for  this  obvious  reason,  that  if 
there  is  but  one  oath  against  another  oath,  it  is  altogether  in  doubt 
which  is  true,  and  therefore  two  witnesses  are  required  to  contra- 
dict the  oath  on  which  penury  is  assigned.     But  it  is  not  necessary, 

nor  has  it  ever  been  held  necessary,  that  there  should  be  two  . 

independent  witnesses  to  contradict  the  particular  fact,  if  there  be  '^ 

two  pieces  of  evidence — if  I  may  so  call  it — in  direct  contradiction,  * 

as  here,  where  you  have  one  piece  of  evidence  of  the  defendant  ^ 

himself,  who  is  proved  by  one  witness  to  have  sworn  directly  the  y, 

contrary  on  another  occasion,  but  that  alone  would  not  do ;  and  in  ^^ 

addition  to  that,  you  have  the  oath  of  another  witness,  that  that  '^ 

which  the  prisoner  stated  before  was  true.   Therefore  you  have  two  -* 

witnesses,  or  as  I  ought  rather  to  put  it,  instead  of  two  witnesses  *^i 

being  necessary  to  prove  each  fact  alleged  as  perjury  and  false,  you  *^ 

must  have  the  evidence  of  two  persons  in  contradiction  to  what  has  *i 

been  sworn  to  by  the  defendant ;  one  who  could  prove,  as  in  this  ^i 

case,  that  on  some  other  occasion  the  defendant  nad  stated  that  } 

which  was  diametrically  opposite  to  what  he  had  sworn,  and  you  ^ 

should  have  the  other  witness  himself  to  ^ve  evidence  of  that  'i\ 

which  is  directly  opposite.     You  have  then  two  contradictions :  X 

you  have  the  contradiction  of  the  defendant  himself  as  deposed  to  ci^ 

on  oath  by  one  witness,  and  you  have  the  contradiction  of  another  \ 

independent  witness  who  speaks  to  the  falsehood  of  the  fact — you  1 1 

therefore  have  two  independent  contradictions  on  oatL    It  seems  ^ 

to  me  that  the  reasonable  way  of  holding  is,  that  you  should  have  ^ 

two  independent  contradictions  on  oath  of  that  which  the  defendant  ^ 

has  alleged — one  the  contradiction  of  the  witness  who  states  the  i^ 

fact  that  the  defendant  himself  has  alleged,  and  you  should  have  ^ 

also  the  oath  of  another  witness.     It  seems  to  me  that  that  ^^ 

is  sufficient,  and  on  that  ground  I  am  of  opinion  that  the  convio-  »^ 

tion  is  right.  w 

WiiiLBS,  J. — I  am  of  the  same  opinion.  ^ 

Bramwell,  B.-— I  am  of  opinion  that  the  conviction  is  right.  ^. 

The  first  question  in  the  case  is,  whether  any  matter  be  sufficiently  } 

proved,  which,  if  proved,  would  be  enough  to  convict  the  prisoner  ^ 

of  perjury  ?    Now,  the  matter  proved  was  his  own  statement  over  ' 

and  over  again,  which,  if  true,  showed  that  what  he  had  sworn  was  !^ 

false.     Well,  was   that  sufficiently  proved?     Now   it  does  not  r 

matter  to  my  mind  that  you  should  prove  that  he  had  said  so  on  ^^ 
several  occasions ;  it  is  enough  that  it  was  proved  by  two  witnesses 
that  he  had  said  so  on  one  occasion.     There  was  more  than  one 
witness  to  prove  that  he  had  on  different  occasions  said  that 
which,  if  true,  showed  that  he  had  committed  perjury.    Well 
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now,  that  being  so,  the  difficulty  Bcarcely  arises  to  my  mind,  that        Rbg. 
you  canuot  tell  whether  the  statement  not  on  oatn  is  true,  or       ^-^ 

whether  the  statement  on  oath  is  true.     But  the  answer  to  that  is,       ^ ' 

there  is  abundant  evidence  by  which  you  can  tell,  because  there  is       issis. 

plenty  of  evidence  to  induce  you  to  give  a  preference  to  the     p^T~_ 

unsworn  statement  over  the  sworn  one.     Well  then  the  matter,  E^ic^Pi,/  ike 

which,  if  true,  was  sufficient  to  convict  him,  is  sufficiently  proved     falsity-- 

by  other  circumstances.     As  I  said  before,  if  there  be  two  opposing  Coi^hmaiian, 

oaths  only,  you  cannot  properly  convict  a  man  of  perjury,  because 

the  only  legitimate  conclusion  to  be  drawn  is  that  one  was  false ; 

but  when  the  oath  complained  of  is  sufficiently  established,  and 

YOU  have  other  evidence  to  show  that  the  oath  not  complained  of 

18  true,  then  consequently  the  oath  complained  of  is  a  false  one. 

Whether  with  reference  to  the  case  of  two  contradictory  oaths,  the 

truth  of  the  oath  not  complained  of  would  have  to  be  proved  by 

two  witnesses,  I  do  not  undertake  to  say  at  the  present  moment 

The  case  of  Rex  v.  Knill  goes  to  show  that  it  would  not.     Here 

the  case  is  this ;  you  have  a  witness  to  prove  that  the  defendant 

ndd  he  had  seen  a  man  come  out  of  the  house,  and  that  proves 

that  which,  if  true,  goes  to  show  that  the  defendant  is  guilty. 

Then  that  it  was  true  is  proved  by  other  witnesses,  so  that  the 

matter  is  not  left  in  doubt.     1  think,  therefore,  the  conviction  was 

lif^t. 

Btles,  J. — I  also  think  that  this  conviction  was  right.  The 
rule  of  law  requiring  two  witnesses  to  prove  an  assignment  of 
perjury,  rests  on  two  grounds.  First,  it  would  lead  to  much 
dissatisfaction,  if  there  was  a  conviction  for  perjury  where  there  was 
only  the  oath  of  one  man  against  the  oath  for  another,  and  nothing 
more.  There  is  another  strong  reason,  that  all  witnesses  would 
be  constantly  exposed  to  indictments  for  perjury  if  the  oath  of  an 
nnscrapulons  and  vindictive  adversary,  without  confirmatory 
evidence,  was  sufficient  to  commit  for  perjury.  Here  the  several 
distinct  admissions  of  the  defendant  are  proved  by  a  plurality  of 
witnesses^  and  there  has  been  the  direct  testimony  of  tnose 
witnesses  deposing  to  the  truth  of  the  defendant's  own  statement 
not  on  oath.  There  is  therefore  enough  in  the  case  to  show  a 
oonfinnation,  and  to  satisfy  both  the  spirit  and  letter  of  the  rule. 
My  Lord  Chief  Baron  has  cited,  and  I  agree  with  him  in  his 
remarks  thereon,  the  case  of  Rex  v.  JTrn'/^  where  the  Court  of 
King's  Bench  went  so  far  as  to  say  that  where  there  is  an 
adoussion  of  the  defendant  on  oath,  the  defendant  may  be  con- 
victed upon  the  single  testimony  of  one  witness,  and  that  decision 
seems  to  be  recognised  and  affirmed  in  Rex  v.  Harris.  For  these 
Teaaons,  I  think  the  conviction  was  perfecty  right. 

Vonvietian  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  1,  1858. 

(Before    Pollock,  C.B.,  Wightman,  Willbs,  JJ., 
Bbamwell,  B.,  and  Byles^  J.) 

Reg.  v.  Charles  West,  (a) 

FaUe  pretences — Pretence  of  existing  fact  accompanied  by  a  promise, 

A  fraudulent  misrepresentation  of  an  existing  facty  accompanied  by  a 
promise,  e.  g.,  that  the  prisoner  had  bought  skins  at  B.  and  wanted 
4/.  lOs.  to  fetch  them  home^  and  that  he  would  bring  the  skins  to  prose- 
cutor and  sell  them  to  him,  and  that  they  were  worth  8L  or  9/1,  is  a 
sufficient  false  pretence  within  the  7  ^  S  Geo.  4,  c,  29,  *.  53,  upon 
which  a  prisoner  may  be  convicted,  although  it  appears  that  prosecutor 
advanced  the  41.  lOs.  on  the  faith  that  the  prisoner  had  purchased  the 
skins  at  B.  and  would  bring  them  to  him  and  sell  them  to  him, 

CASE  reserved  by  the  deputy-recorder  of  Maidstone. 
The  prisoner,  Charles  West,  was  tried  before  me,  upon  the 
following  indictment,  at  the  f^eneral  quarter  sessions  for  the  borough 
of  Maidstone  on  the  6th  of  January  1858. 

The  jurors  of  our  Lady  the  Queen,  upon  their  oath,  present  that 
Charles  West,  on  the  8th  day  of  December  1857,  unlawfully, 
knowingly  and  designedly  did  falsely  pretend  to  one  Harriet 
Wright,  that  he,  the  said  Charles  West,  had  bought  thirty  sheep- 
skins, two  bullockskins,  and  two  horsehides  at  Mr.  Bennett's,  at 
Paddock-wood ;  that  he,  the  said  Charles  West,  had  paid  lOs.  on 
the  said  skins  and  hides,  and  that  he  wanted  4L  iOs.  to  enable  him 
to  fetch  them  by  the  railway;  that  he  would  bring  the  said  skins 
and  hides  to  the  said  Harriet  Wright  and  sell  them  to  her;  that 
they  were  worth  between  8/.  and  9Z.,  and  that  Mr.  Bennett  kept  a 
pack  of  hounds,  and  was  a  gentleman  farmer,  and  lived  about  a  half- 
a-mile  from  Paddock- wood;  by  means  of  which  said  false  pre- 
tences the  said  Charles  West  did  then  unlawfully  obtain  from  the 
said  Harriet  Wright,  certain  money  of  and  belonging  to  the  said 
Harriet  Wright  with  intent  to  defraud ;  whereas  in  truth  and  in 
fact  the  said  Charles  West  had  not  bought  thirty  sheepskins,  two 

(a)  Reported  by  John  Tuomfson,  Esq.,  Barrister-at-Law. 
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bullockskins,  and  two  horsehides  at  Mr.  Bennett's  at  Paddock-       ^^' 
wood ;  and  whereas  in  trath  and  in  fact  the  said  Charles  West      ^^, 

had  not  paid  lOs.  on  the  said  skins  and  hides;  and  whereas  in       

truth  and  in  fact  the  said  Charles  West  did  not  then  want  4/.  10*.  ^^' 
to  enable  him  to  fetch  the  said  skins  and  hides  by  the  railway :  Ff^pretencet. 
and  whereas  in  truth  and  in  fact  the  said  Charles  West  had  not 
any  skins  and  hides  worth  between  8Z.  and  9/.  to  sell  to  the  said 
Harriet  Wright,  and  there  was  no  such  person  as  Mr.  Bennett 
who  kept  a  pack  of  hounds  and  was  a  gentleman  farmer,  living 
about  half-a-mile  from  Paddock-wood,  as  he  the  said  Charles  West 
well  knew  at  the  time  he  did  so  falsely  pretend  as  aforesaid  against 
the  form  of  the  statute,  &o. 

The  evidence,  so  far  as  it  was  material  to  the  present  case,  was 
as  follows: — 

Harriet  Wright,  a  marine  store  shopkeeper,  in  High-street, 
Maidstone,  deixwed. — The  prisoner  came  to  my  shop  in  the  after- 
noon of  the  7tn  December  instant  I  had  known  him  some  little, 
but  vei^  little,  before.  He  said  he  had  been  to  Paddock-wood  to 
a  Mr.  Bennett's,  and  that  he  had  bought  thirty  sheepskins,  two 
buUockskins,  and  two  horsehides,  and  loaded  them  upon  a  waggon 
to  carry  to  Paddock-wood  station,  and  that  he  had  paid  lOs.  upon 
them  to  make  them  safe.  Mr.  Bennett,  he  said,  was  a  gentleman* 
fiurmer,  and  kept  a  pack  of  hounds,  and  lived  half-a-mile  from 
Paddock- wood  station.  He  asked  me  for  4/.  10«.  He  said  he 
was  to  give  7/.  for  the  skins,  and  that  he  would  bring  them,  and 
sell  them  to  me,  and  he  asked  me  for  42.  lO^.  in  part  payment  of 
them.  I  told  him  it  was  a  deal  of  skins  for  one  man  to  have,  and 
he  replied,  it  was  a  bve-place,  and  no  buyer  of  skins  had  been 
there  for  a  twelvemonth.  I  refused  to  let  him  have  the  money. 
He  said  he  hoped  I  would  consider  it,  and  that  he  was  going  for 
the  skins  the  next  morning  by  the  nine  o'clock  train,  and  that  he 
would  call  upon  me  in  the  morning.  The  next  morning  he  came 
to  me  about  eight  o'clock,  and  said  it  would  be  a  great  loss  if  I  did 
not  let  him  have  the  money,  and  that  it  could  not  make  much 
difference,  whether  I  paid  for  them  at  eight  o'clock  in  the  morning 
or  at  three  in  the  afternoon.  I  believed  his  story,  or  I  should  not 
have  let  him  have  the  money.  I  then  consented  to  let  him  have 
the  4tL  10«.,  and  my  daugnter  paid  it  to  him  by  my  directions. 
The  representation  tibat  he  had  bought  the  skins  induced  me  to  let 
him  have  the  money.  The  same  day  I  saw  the  prisoner  about  three 
o'clock  in  the  stock  market  I  asked  him  if  he  had  got  bacL  He 
replied  that  he  had  not  been,  that  he  had  missed  the  train ;  I  said  he 
had  better  give  me  my  money  bacL  He  said  it  was  at  home.  I  said 
I  will  go  homeAvitli  ynu  for  it.  He  replied  he  had  spent  some  of  it 
I  said  yon  have  got  that  money  under  false  pretences.  He  replied 
that  he  was  going  for  the  skins  on  the  following  morning.  I  told  him 
I  did  not  believe  he  had  any  to  fetch,  and  that  he  was  swindling  me 
out  of  my  money.  He  then  said  he  would  bring  it  down  between  five 
and  six  o'clock,  but  I  saw  no  more  of  him.  He  has  brought  skins 
to  me  before,  and  I  have  sold  them.    I  expected  to  make  a  profit 
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^^*        by  the  skiiui,  and  I  lent  the  prisoner  the  money,  becaase  I  thought 
Wbbt.       ^®  would  bring  me  the  skins,  and  I  would  not  haTe  lent  him  the 

money  if  I  had  not  believed  he  was  going  to  Paddock-wood  to 

]^-       bring  me  the  skins.    If  he  had  only  told  me  that  he  had  bought 

Ftim  pretmoei.  ^^^^^  ^^  Paddock-wood,  unless  I  had  thought  he  would  sell  them 

*  to  me,  I  would  not  have  let  him  have  the  money,  nor  should  I  have 

lent  him  the  money  if  I  had  not  thought  that  he  had  already 

bouffht  the  skins  of  Mr.  Bennett 

IMbry  Wright,  the  daughter  of  the  last  witness,  corroborated 
her  mother's  evidence. 

Samuel  Waghom,  a  police  constable  of  Brenchley  parish,  in 
which  the  Paddock-wood  station  is  situated,  knows  the  whole  of 
the  farmers.  There  is  no  farmer  or  gentleman  in  the  neighbour- 
hood of  the  name  of  Bennett,  and  is  sure  he  should  have  kuown  if 
there  had  been  a  person  of  that  name. 

I  directed  the  jury,  that  if  they  believed  the  facts  stated  on  the 
part  of  the  prosecution,  to  find  a  special  verdict,  and  they  found 
the  prisoner  guilty  of  obtaining  the  sum  of  4/.  lOs.  upon  the  false 
pretences  that  he  had  purchased  the  skins  from  Mr.  Bennett,  and 
would  bring  them  to  the  prosecutrix,  and  sell  them  to  her.  As  I 
entertained  some  doubts  whether  the  false  pretence,  which  appeared 
.to  be  the  real  inducement  to  advance  the  money,  namely,  the 
future  selling  of  the  skins  to  the  prosecutrix,  was  within  the 
statute,  T  postponed  the  judgment  until  the  next  session,  dischaigea 
the  prisoner  on  recognizances  of  bail  to  appear  and  receive  judg- 
ment, and  reserved  the  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  upon  the  following  question  : — 

Whether  the  pretence  used,  and  which  induced  the  prosecutrix 
to  advance  the  money,  was  a  sufficient  false  pretence  within  the 
statute? 

AddUonj  for  the  prisoner. — It  is  submitted  that  the  pretences 
which  induced  the  prosecutrix  to  part  with  her  money  were  not 
within  the  statute.  The  inducement  was  composed  of  two  things: 
the  misrepresentation  of  an  existing  fact,  ^  that  the  prisoner  had 
bought  skins  at  B.'s,"  and  a  future  promise,  *^  that  he  would  bring 
the  skins  and  sell  them  to  the  prosecutrix."  If  those  two  things 
are  separable,  the  question  arises,  did  the  prosecutrix  act  on  that 
part  only  which  is  a  false  pretence  within  the  act.  But  it  is 
submitted  that  the  two  things  were  inseparable,  and  that  the  whole 
transaction  amounted  merely  to  a  promise  of  future  conduct.  This- 
case  is  on  the  boundary  line  between  civil  and  criminal  liability. 
Where  a  prisoner  was  indicted  for  obtaining  meat  from  a  butcher 
under  pretence  that  he  would  pay  for  the  same  on  delivery,  and 
would  send  the  money  back  by  the  servant  of  the  prosecutor,  it  was 
held  that  this  was  not  a  sufficient  pretence  within  the  statute  7  &  8 
Geo.  4,  c.  29,  s.  53  :  {Rex  v.  GoodhaU,  Russ.  &  By.  461.)  So  an 
indictment  which  alleged  only  that  the  prisoner  falsely  pretended  to 
the  prosecutor,  whose  mare  and  gelding  had  strayed,  that  he  would 
tell  him  where  they  were  if  the  prosecutor  would  ^ve  him  a 
sovereign,  was  held  bad :  {Rex  v.  Dauglasj  1  Moo.  C.  C.  462.) 
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[Pollock,  C.  B,,  referred  to  Reg.  v.  Fry  (1  Dears.  &  B.  449;        ^*^- 
27  L.  J.  68y  M.  C),  which,  he  said,  was  the  same  as  the  present,  a       ^^. 

misrepresentation  of  a  fact,  accompanied  by  a  promise.]     That        

was  a  representation  of  an  existing  fact  relating  to  a  future  trans-        ^^^^' 

action ;  besides,  no  counsel  argued  on  behalf  of  the  prisoner  in  ^^^  pretatcet. 

that  case.     A  pretence  that  the  prisoner  intended  to  many  the 

proeecutriz,  and  wanted  the  monej  to  pay  for  a  wedding  suit  he 

Lad  parchased,  is  not  sufficient :  (R.  v.  Johnson^  2  Moo.  C.  C. 

254.)    If  two  pretences  are  laid,  and  both  may  operate  on  the 

mind  of  the  prosecutor,  and  one  is  within  the  statute  and  the  other 

not,  a  conviction  cannot  be  sustained  if  they  are  inseparable: 

{R.  y.  Wiekham^  10  Ad.  &  Ell.  34.)     The  American  authorities 

show  that  such  a  case  as  the  present  is  regarded  in  the  United 

States  as  a  breach  of  contract,  and  not  as  a  crime :  (  The  Common" 

wealth  Y.  Hutchinsofiy  2  Parson's  Am.  Rep.  309 ;   The  Common^ 

wealth  V.  Drew^  14  Pickering,   184;    Walton's  American  Crim. 

Law.) 

RuMtettf  in  support  of  the  conviction. — Wherever  there  is  a  false 
statement  as  to  a  bygone  or  existing  fact,  and  that  is  part  of  the 
inducement,  though  accompanied  by  a  promise,  the  case  is  within 
the  statute.     [He  was  then  stopped.  J 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the  conviction 
ought  to  be  affirmed.  It  is  impossible  to  distinguish  this  case 
from  Reff.  V.  Ftyy  where  it  was  decided  that  the  misrepresentation 
of  a  matter  of  fact,  accompanied  by  a  promise,  does  not  prevent  the 
offence  being  within  the  statute.  The  marginal  note  of  that  case 
is,  ^'  The  prisoner  was  convicted  on  an  indictment  charging  her 
with  obtaining  10«.  by  false  pretences,  one  of  the  false  pretences 
alleged,  being  that  the  prisoner  kept  a  shop,  and  that  the  prosecu- 
trix might  go  and  live  with  her  at  the  said  shop,  until  she  obtained 
a  mtoation.  It  was  proved  that  the  prisoner  falsely  told  the  prose- 
cutrix that  she  kept  a  shop  at  N.,  and  promised  prosecutrix  that 
she  should  go  home  with  her  until  she  got  a  situation,  and  that  the 
prosecutrix  lent  the  prisoner  half  a  sovereign,  which  she  promised  to 
repay  when  they  got  home,  but  that  the  prisoner  lefl  the  prosecutrix 
as  soon  as  she  had  got  the  money,  and  did  not  return.  The  jury 
found  that  the  prosecutrix  parted  with  the  money  under  the 
belief  that  the  prisoner  kept  a  shop  at  N.,  and  that  she  (the  prose- 
cntrix)  should  have  the  money  when  she  went  home  with  her." 
So  that  there,  part  of  ihe  inducement  was  the  expectation  of  the 
money  being  repaid  when  she  went  home  with  the  prisoner,  which 
was  on  the  ground  of  her  keeping  a  shop.  The  judgment  of  the 
coort  was,  **  That  the  indictment  was  good,  and  supported  by  the 
evidence.  The  prisoner  falsely  pretended  that  she  kept  a  shop  at 
K.y  and  the  prosecutrix  was  induced  by  that  false  pretence  to  part 
with  her  money."  Conviction  confirmedU 
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COURT  OP  CRIMINAL  APPEAL. 

May  1,  1858. 

(Before  Pollock,  C.B.,  Wightman,  Willes,  JJ., 
Bbamwell,  B.,  and  Btles,  J.) 

Reg.  v.  Fbampton. 

BeoeMng  goods  embezzled — Indictment  for  embezzlement^  larceny  and 

receiving, 

A.  was  indicted  for  embezzling  Ws  goods^  and  for  larceny  of  H^s 
goods  ;  B.  for  receiving  goods^  the  property  of  H,y  knowing  them  to 
have  been  stolen.  A,  was  found  guilty  qf  embezzling  only^  and  S,for 
feloniously  receiving : 

Heldy  that  the  conviction  of  B.  was  rights  for  the7  SfS  Geo.  4,  c.  29, 
s.  47,  enacts  that  every  person  who  has  embezzled  within  the  meaning 
of  that  section  ^^  shall  be  deemed  to  have  feloniously  stolen  from  his 
mastery^  and  that  being  so^  SJs  offence  was  properly  described  in  the 
count  for  receiving, 

CASE  reserved  by  the  chairman  of  the  Dorsetshire  Quarter 
Sessions : — 

The  prisoner  was  tried  with  two  other  persons  named  Wilkinson 
and  Tavender. 

The  first  count  of  the  indictment  in  the  usual  form  charged 
Wilkinson  and  Tavender,  as  the  servants  of  one  Hebditch,  with 
embezzling  their  master's  goods. 

The  second  count  charged  the  same  two  prisoners  with  stealing 
their  master's  goods. 

The  third  count  charged  the  prisoner  Frampton  with  having 
been  convicted  of  felony. 

The  fourth  count  charged  the  prisoner  Frampton,  he  having 
been  convicted  as  in  the  third  count  mentioned  with  feloniously 
receiving  goods,  the  property  of  Hebditch,  knowing  them  to  have 
been  stolen. 

The  jury  found  Wilkinson  guilty  on  the  first  count  for  embezzle- 
ment,  and  acquitted  Tavender  on  all  the  counts ;  and  found  Frampton 
guilty  under  the  fourth  count  of  feloniously  receiving. 

It  was  objected  in  arrest  of  judgment  on  behalf  of  Frampton, 
that  the  jury  could  not  find  him  guilty  of  receiving,  they  not  having 


CRIMINAL  LAW  CASlESS. 


17 


foand   WilkinBon   and  Tavender^  or   either  of  them  guilty  of 
stealing. 

Bat  the  case  directed  the  attention  of  the  court  to  the  fact^  that 
the  fourth  count,  although  the  property  charged  to  have  been  felo^ 
niously  received  is,  in  point  of  feet,  the  same  as  in  the  counts  for 
embeulement  and  larceny,  is,  nevertheless,  independent  of  such 
eountS)  being  for  a  substantive  felony. 

The  question  reserved  was,  whether  the  jury  could,  under  the 
circumstancesy  legally  find  Frampton  guilty  of  feloniously  receivings 
Wilkinson  aqd  Tavender  havidg  been  indicted  for  feloniously 
steding  and  embezzling  such  property,  and  the  prisoner  Wilkinson 
having  been  found  guilty  of  the  embezzlement  only. 

No  counsel  appeared  for  the  prisoner. 

JPoreherj  for  the  Crown. — The  7  &  8  Geo.  4,  c  29t  s.  47,  enacts 
''that  if  any  clerk,  or  servant,  or  any  person  employ^  for  the  pur- 
pose,  or  in  the  capacity  of  a  clerk  or  servant,  shall  by  virtue  of 
such  employment,  receive  or  take  into  his  possession,  any  chattel, 
money,  or  valuable  security,  for,  or  in  the  liame,  or  on  the  account 
of  his  master,  and  shall  fraudulently  embezzle  the  same,  every  such 
offender  shall  be  deemed  to  have  feloniously  stolen  the  same  from 
his  master."^  This  has  the  effect  of  constituting  the  offence  specified 
in  sect.  47,  larceny :  (2  Russ.  on  Crimes,  168.)  Therefore  the 
conviction  of  Wilkinson  on  the  first  count  for  embezzlement^ 
may  be  conudered  as  a  conviction  for  larceny,  and  if  so,  the 
conviction  of  the  receiver  on  the  fourth  count  may  be  sustained. 
[ WiOHTMAN,'  J. — ^Was  the  fourth  count  proved,  knowing  them  to 
nave  been  stolen  ?  ]  It  was^  if,  as  is  suomitted,  you  may  read 
•'stolen'*  as  ** taken."  In  Reg.  v.  Craddock,  2  Den.  C.  C.  31, 
where  the  prisoner  was  indicted  in  the  third  count  for  receiving 
the  aforesaid  goods  ''so  as  aforesaid  feloniously  stolen,**  and  con- 
victed, it  was  neld  no  ground  for  arresting  the  judgment,  that  he 
was  acquitted  on  the  first  two  counts,  which  charged  him  with 
larceny  of  the  goods.  [Wighthan,  J.-^There  is  no  ground  for 
anesting  the  judgment  here.] 

Pollock,  C.B.-^ There  is  no  difference  of  opinion  in  the  court 
upon  the  construction  of  the  47th  section  of  the  statute,  that  the 
ofience  of  embezzlement  should  be  treated  as  the  offence  of  stealing* 
It  is  very  likely,  that  as  there  was  no  statute  making  the  receiving 
goods  knowing  them  to  be  embezzled  an  offence,  this  provision 
was  enacted  for  the  express  purpose  of  turning  all  embezzlements 
into  the  channel  of  larceny,  and  making  but  one  offence  of 
receiving  goods  feloniously  stolen  or  embez^ed.  That  being  our 
ojHnion  there  is  no  difficulty  in  the  case^  and  the  conviction  is 
good 

Canvictum  affirmed* 


Brg. 
Fbamfton. 

1858. 
Indictment^ 


VOL.  vin. 


18  CRIMINAL  LAW  CASES. 


COURT  OF  CRIMINAL  APPEAL. 

April  24y  1858. 

(Before  Pollock,  C.B^  Wightman,  Willes,  J  J., 
Bramwell,  B.,  and  Btles,  J.) 

Reg.  v.  Feist,  (a) 

Misdemeanor — Anatomy  Act — DispoHng  of  dead  bodies  for  dissection, 
for  gain^^Master  of  workhouse^^Relatives  requiring  bodies  to  be 
interred  without  dissection* 

A  master  of  a  workhouse^  after  showing  the  bodies  of  deceased  paupers 
in  coffins  ^to  their  relatives,  caused  the  relatives,  to  follow  other 
coffins  to  the  graves^  and  the  appearance  of  a  funeral  to  be  gone 
through.  The  relatives  of  the  deceased  had  not  required,  that  the 
bodies  should  be  interred  without  anatomical  examination,  according 
to  the  2  ^'6  WiU.  4,  c.  16,  s.  7  {the  Anatomy  Act).  The  master  of  the 
workhouse  then  sent  the  bodies  to  Gu^fs  Hospital  for  dissection,  and 
received  therefor  sums  of  money  in  proportion  to  tfie  number  of  bodies 
sent.  After  dsssection,  the  bodies  were  buried.  The  jury  found  that 
the  master  of  the  workhouse  had  caused  the  appearance  of  funerals  to 
be  gone  through,  wi^  a  view  to  prevent  the  relatives  requiring  the 
bodies  to  be  interred  without  anatomical  examination : 

Held,  that  an  indictment  charging  the  master  of  the  workhouse,  in  one 
count,  with  selling  the  bodies,  in  another  with  taking  away  the  bodies 
for  gain  to  delay  the  burial  with  intent  to  have  them  dissected,  and  in 
a  third  with  intent  to  sell  and  dispose  of  them,  could  not  be  sustained, 
as  the  master  of  the  workhouse  had  lawful  possession  of  the  bodies 
within  sect.  7  of  2  ^  S  fVUl.  4,  c.  75,  and  the  relatives  had  made 
no  request  that  the  bodies  should  be  interred  without  anatomical 
examination, 

THE  following  case  was  reserved  by  Wightman,  J,,  for  the 
opinion  of  this  court,  on  the  trial  of  the  defendant  at  ,the 
Central  Criminal  Court. 

The  defendant  was  the  master  of  the  workhouse  at  Newington, 
Surrey,  and  was  indicted  for  disposing  of  the  dead  bodies  of 
paupers  who  died  in  the  workhouse,  for  ^e  purpose  of  dissection, 
and  for  gain  and  profit  to  himself. 

(a)  Reported  hj  B.  C  Robwson,  Esq.,  Barrister-at-Law. 
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It'  appeared  by  the  evidence  that  the  defendant,  who  was  the       ^^' 
master  of  the  workhouse  of  the  parish  of  Saint  Mary,  Newingtoo,       Feist. 

had,  in  collusion  with  Robert  Hogg,  who  was  the  parish  under-        

taker,  upon  the  death  of  several  of  the  paupers^  caused  their  bodies  ^^^^' 
to  be  shown  to  their  relatives  in  coffins,  and  every  appearance  of  Antuoo^  Acl 
r^ular  funerals  to  be  gone  through,  when  in  reaUty,  just  before 
the  funeral  left  the  workhouse,  other  coffins  were  substitued  for 
thoee  which  the  relatives  had  seen,  and  the  bodies  were  in  the 
evening  taken  to  Guy's  Hospital  for  dissection,  all  the  necessary 
formalities  required  by  the  2  &  3  Vict  c  75,  for  regulating  schools 
of  anatomy,  having  been  duly  complied  with.  In  no  case,  did  the 
relatives  of  the  deceased  persons  require  that  their  bodies  should 
be  interred  without  anatomical  examination;  and  indeed  they 
appear  to  have  believed  that  the  bodies  were  buried  without  any 
such  examination.  It  did  not  appear,  that  the  defendant  made 
any  regular  charge  to  the  hospital,  or  the  surgeon,  in  respect  of  the 
bodies  supplied  from  the  workhouse;  but  m  the  year  1856,  he 
received  19^  lOs,,  and  in  1857,  26L  from  Guy's  Hospital,  as  gra- 
tuities for  his  trouble  in  going  through  the  formalities,  and  giving 
the  notices,  and  obtaining  the  certificates,  in  respect  of  each  of 
the  bodies,  required  by  the  Anatomy  Act,  and  the  amount  paid  to 
faim  was  in  proportion  to  the  number  of  bodies  supplied.  These 
payments  were  in  contravention  of  the  7  &  8  Vict.  c.  101,  s.  31. 

Upon  this  state  of  facts,  the  jury  found  that  the  defendant 
caused  the  dead  bodies  of  four  paupers  to  be  delivered  to  Ho^g,  and 
delayed  the  burial  of  them  for  an  unreasonable  length  of  time,  in 
order  that  they  might  be  dissected  in  the  meantime,  and  that  he  did 
so  for  gain  and  profit  to  himself.  They  also  found,  that  he  caused 
the  appearance  of  a  funeral  of  such  paupers  deceased  to  be  gone 
through,  with  a  view  to  prevent  their  relatives  requiring  the 
bodies  to  be  interred  without  being  subject  to  anatomical  examina- 
tion, and  that  but  for  such  supposed  funeral,  the  relatives  of  the 
deceased  would  have  required  their  bodies  to  be  interred  without 
anatomical  examination. 

It  was  objected  by  the  counsel  for  the  defendant  that  the 
defendant  having  lawful  possession  of  the  bodies,  as  master  of  the 
workhouse,  mignt  lawfully  do  that  which  he  had  done,  as  no 
relatives  of  the  deceased  persons  had  required  the  bodies  to  be 
interred  without  undergoing  anatomical  examination. 

Upon  the  finding  of  the  jury,  however,  I  directed  a  verdict  of 
guilty  to  be  entered  upon  the  5th,  6th,  7th,  and  8th  counts  of  the 
indictment,  subject  to  the  opinion  of  this  court  whether  the  verdict 
so  entered  upon  all  or  any  of  these  counts  is  warranted  by  the 
before-mentioned  evidence  and  the  finding  of  the  jury. 

H.  Maithewsy  for  the  prisoner. — The  conviction  must  be  quashed, 
for,  firstly,  the  prisoner  is  protected  by  the  Anatomy  Act; 
secondly,  even  if  tnat  be  not  so,  the  counts  on  which  the  verdict  was 
taken,  show  no  offence  at  common  law ;  and  thirdly,  they  are  not 
supported  by  the  evidence  as  found  in  the  case.  As  to  the 
Anatomy  Act  the  only  question  arises  on  sect.  7.     Section  7 

c  2 
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^*^'       makes  it  necessary  for  the  relatives  of  a  deceased  person  to  do  a 
FkTst.       specific  act,  namely,  to  require  the  body  to  be  buried  withont 

anatomical  examination^  before  they  can  deprive  a  person^  in  lawfnl 

^85S-  possession  of  the  body,  of  his  right  of  sending  it  to  the  schools. 
Anatomy  Act,  '^^^^  specific  act  has  not  been  done  here ;  for  the  case  finds  that 
the  relatives  did  not,  in  terms,  make  the  necessary  requirement. 
They  could  have  done  so,  for  the  prisoner  did  not  keep  out  of  their 
way  in  the  interval  between  death  and  supposed  burial,  but  is 
stated  to  have  seen  them.  They  omitted,  therefore,  intentionally 
to  do  what  the  statute  makes  necessary.  Their  motive  was  the 
mistaken  impression  that  no  requirement  was  necessary ;  but  that 
motive  cannot  cure  the  omission.  If  the  prisoner  had  directly 
induced  them  to  abstain  from  "  requiring,"  by  the  oflFer  of  money,  or 
by  any  other  good  or  bad  motive,  it  is  dear  the  statute  would  protect 
him.  It  must  also  protect  him  when  he  has  indirectly  induced 
them  to  abstain,  by  raising  a  false  impression  in  their  minds.  If 
the  prisoner  had  rendered  a  '^  requirement"  superfluous  and  unne- 
cessary, by  asserting  in  terms,  that  he  would  disregard  it,  although 
it  were  made,  even  that  would  not  dispense  the  relatives  from 
making  it  according  to  the  statute :  (see  Jameses  case^  2  Den.  & 
P.  C.  C  .1.)  Still  less  is  the  "  requirement'*  dispensed  with,  when 
it  is  supposed  unnecessary,  even  by  reason  of  a  trick.  The  prose- 
cution must  contend,  that  the  intention  of  the  relatives  to  require, 
coupled  with  the  prisoner's  fraud,  which  induced  them  not  to  do  so, 
is  equivalent  to  the  ^*  requirement"  made  necessary  by  the  statute* 
But  the  statute  must  be  construed  strictly  against  penal  conse- 
quences, and  liberally  in  favour  of  its  object,  which  is  the  promotion 
of  anatomical  science.  To  admit  of  equivalents,  would  be  ta 
introduce  a  new  clause  into  the  statute,  and  that  is  contrary  to  the 
rule  of  strict  construction.  Test  it  by  the  rules  of  criminal  plead- 
ing. If  sect.  7  had  been  prohibitory  in  form,  that  **  persons  should 
hot  send  bodies  to  be  dissected,  if  the  relatives  required  them  not  to 
do  so,"  an  indictment  framed  on  such  a  clause  must  have  averred  a 
requirement,  and  the  averment  would  not  have  been  supported  by 
the  facts  here  found.  Test  it  even  by  the  rules  of  pleading  in 
civil  cases.  Here,  the  *^  requirement"  is  a  condition  precedent,  to 
raise  a  dutv  of  burying  without  examination.  A  declaration 
framed  for  the  breach  of  such  duty  would  not  be  supported  by  the 
facts  here  found,  if  it  averred  performance  of  the  condition  prece- 
dent ;  it  would  have  to  aver  an  excuse  for  performance  by  reason 
of  the  fraud.  The  fraud  which  prevented  requirement,  is  not 
therefore  an  equivalent  to  the  requirement  itself. 
The  court  here  called  upon 

Robinson^  for  the  prosecution. — It  must  be  assumed  that,  at 
common  law,  the  defendant  has  been  guilty  of  an  offence,  by  selling, 
for  the  purpose  of  dissection,  the  bodies  of  paupers  who  died  in  the 
workhouse.  [Pollock,  C.B. — I  am  not  sure  of  that.  It  is  not 
unlawful  to  dissect  a  body,  and  how  is  it  an  offence  to  sell  for  the 
purpose  of  dissection  ?]  In  R.  v.  Cundicky  D.  &  R.  N.P.C.  13,  it 
was  held  that  where  a  gaoler  sold  the  body  of  a  convict  after  his 
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execation,  for'  the  purpose  of  its  being  anatomised,  dissection        itRo. 
forming  no  part  of  the  sentence,  he  was  guilty  of  a  misdemeanor.       ^^^^ 

So  also  it  is  an  offence  to  take  a  body  with  intent  to  sell  it  for  such       

purpose :  {R.  v.  Gilksy  K  &  By.  36o.)     So  in  R.  v.  Young^  cited  in        1858. 
JZ.  V.  Lynn^  2  T.  K  734,  it  was  held  that  for  the  master  of  a  work-  ^^^^^  ^^ 
house  and  a  surgeon  to  conspire  to  prevent  the  burial  of  the  body  of  a  ^ 

person  who  died  in  the  workhouse,  was  a  misdemeanor.  [Pollock, 
C.B. — There  the  body  was  eventually  buried.  Suppose  a  person 
whose  relative  has  died  of  some  peculiar  disease,  were  to  sell  the  body 
to  an  hospital  for  the  purpose  of  dissection,  would  that  be  an  offence?] 
On  the  authority  of  the  various  cases  I  submit  that  it  would.  The 
Anatomy  Act  seems  to  treat  every  dealing  with  a  dead  body  for 
the  purposes  of  dissection  as  a  misdemeanor,  unless  the  formalities 
prescribed  by  the  Act  are  complied  with.  Even  for  a  person  to 
have  a  dead  body  in  his  possession,  unless  licensed  to  possess  it, 
would  appear  to  be  an  offence,  and  to  dispose  of  it — i,  fortiori  to 
dispose  of  it  for  gain  and  profit — is  indictable.  No  doubt  the 
master  of  a  workhouse  may,  under  the  circumstances  mentioned  in 
the  Act,  send  it  {or  dissection,  but  unless  the  terms  of  the  Act  are 
strictly  complied  with,  which  is  not  the  case  here,  he  has  committed 
an  offence.  [Wightman,  J.«— I  think  you  may  take  it  that,  but 
for  the  protection  which  the  Act  affords,  the  defendant  would  have 
committed  a  misdemeanor.  The  question  is,  whether  the  7th 
section  protects  him.]  To  bring  himself,  then,  within  that  protec- 
tion, the  onus  is  upon  him  to  show  that  the  relatives  of  the 
deceased  person  did  not  require  the  body  to  buried  without  first 
undergoing  dissection.  I  contend  that  what  they  did,  was  equiva- 
lent to  a  requirement  to  that  effect.  They  go  to  him  in  the  first 
instance  and  inquire  when  the  body  will  be  buried.  The  defendant 
informs  them  it  will  be  three  days  hence.  On  the  appointed  day 
they  go  to  the  workhouse ;  are  shown  by  the  defendant  the  body 
of  their  relative  in  its  coffin,  and  are  told  to  go  into  another  room 
and  wait  until  the  funeral  cortege  is  ready  to  start.  They  are 
summoned  half  an  hour  afterwards,  and  follow  what  they  suppose 
to  be  the  bodv  they  have  seen,  and  they  witness  its  interment;  the 
truth  being,  that  while  they  were  in  the  waiting-room,  the  dissected 
remuns  of  another  person  have  been  substituted  for  the  body  of 
tbeir  relative,  whilst  the  latter  is  sent  off  to  the  hospital  for 
dissection.  All  this  is  surely  a  requirement,  on  their  part,  that 
the  body  shall  be  buried  without  dissection ;  since  all  that  they 
were  told,  all  they  did,  and  all  they  saw,  was  quite  inconsistent 
with  the  body  being  dissected.  It  is  true  they  did  not  in  terms 
'*  require ;"  but  this  is  immaterial  if  their  acts  necesisarily  implied 
it ;  and  such  implied  requisition  was  acquiesced  in  by  the  defen- 
dant. In  K  V.  Barnard  (7  C.  &  P.  784),  a  person  appearing  in 
a  commoner's  cap  and  gown,  as  though  he  were  a  member  of  the 
University,  which  he  was  not,  was  held  a  sufficient  false  pretence, 
although  no  words  were  used  to  that  effect.  Suppose  the  defen- 
dant had  said  to  the  relatives,  ^*  This  body  will  be  buried  without 
undergoing  dissection/'  and  they  silently  acquiesced,  would  not 
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Rkg.       that  be  a  requirement;   would  not  the  defendant's  assertion  of  ^ 

„  *-  what  it  was  his  intention  to  do,  supersede  the  necessity  of  their  ^ 

'       requiring  him  to  do  it  ?    But  if  their  conduct  was  not  equivalent  •■ 

1858.       to  a  requirement,  can  the  defendant,  when  the  onus  is  upon  him  '^ 

Am^M  Aa  ^  ^^^^  ^^^^  ^®  ^®  justified  under  the  Act,  take  advantage  of  his  « 

^^      '  own  wrong,  and  say,  "  I  have  been  guilty  of  a  fraud  wWch  pre- 
vented you  from  so  requiring,  and  I  will  shelter  myself  by  allying  '. 
that  yon  did  not  require  ?*'    Even  if  the  Act  does  not  mean,  that               >< 
the  relatives  shall  have  the  opportunity  of  requiring,   which  I  i 
contend  it  does,    surely  it  cannot   mean  that  fraud  may,  with  ^ 
impunity,  be  resorted  to  to  deprive  them  of  such  opportunity.  i 
[Pollock,  C.  B. — Suppose  that  the  relatives  were  induced  by  the  « 
payment  of  a  sovereign  to  give  their  consent  to  the  body  being  % 
dissected,  and  the  sovereign  turned  out  to  be  a  bad  one,  would  the               li 
defendant  then  be  guiltv  of  a  misdemeanor  because  he  had  obtained  li 
such  consent  by  fraud  ?]    No :  because  if,  under  any  circumstances,  i 
they  had  assented  to  the  dissection,  it  could  not  be  said  that  they  ^ 
had  required  the  burial  without  it.     Here,  not  only  have  they  not               i 
assented,  but  what  they  have  done  is  equivalent  to  dissent.     Take               i 
the  case  of  a  rape  as  an  illustration.     To  constitute  rape  there               a 
must  be  dissent  on  the  part  of  the  woman ;  where  there  has  been               i 
assent,  however  such  assent  may  have  been  obtained  by  fraud,  there                i 
would  be  no  rape,  as  in  the  case  where  a  man  had  connexion  with               ) 
a  woman,  she  being  led  to  believe  that  she  was  in  bed  with  her                i 
husband:  (R.  v.  Clarke,  24  L.  J.  25,  M.  C.)    But  where  there  has                i 
been  neither  assent  nor  dissent,  but  the  absence  of  dissent  has                \ 
been  produced  by  fraud,  there  liie  crime  of  rape  is  committed,  as 
in  S.  V.  CampUn  (1  Car.  &  Ear.  746),  where  the  prisoner,  having 
first  rendered  the  woman  insensible  with  drink,  took  advantage  of 
her  then  condition,  and  had  connexion  with  her.     There  the 
woman  was  ignorant  of  the  prisoner's  intention,  and  therefore,  in 
one  sense,  what  he  did  could  not  be  said  to  be  against  her  will ; 
but  the  court  held  that  the  prisoner's  fraud  justified  the  verdict, 
that  it  was  without  the  prosecutrix's  consent,  and  against  her  will. 
So  here  the  relatives  could  not  dissent  from  the  body  being  dissected^ 
because  the  defendant's  fraud  had   prevented  the  idea  entering 
their  minds.      They  required  the  body  to  be  buried  without 
dissection,  as  far  as  it  was  possible  for  them  to  do  sa    Fraud 
prevented  them  from  doing  more,  and  the  defendant  cannot  allege 
such  fraud  in  his  own  justification. 

Pollock,  C.B. — I  believe  we  are  all  of  opinion  that  this  con- 
viction cannot  be  sustained,  for  this  reason,  that  what  was  done  by 
the  defendant  was  done  in  accordance  with  the  law.  He  had  legal 
possession  of  the  body,  and  he  did  with  it,  that  which  the  law  autho- 
rised him  to  do.  It  is  true  that  he  had  every  reason  to  expect 
that  the  relatives,  if  they  had  been  acquainted  with  what  he  was 
about  to  do,  would  have  required  the  body  to  be  interred  without 
undergoing  anatomical  examination,  and  that  he  took  such  steps 
as  would  prevent  their  acquiring  such  knowledge,  and  would  render 
any  such  requirement  on  their  part  unnecessary.     He,  in  truth. 
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aeted  a  lie,  and  we  are  all  of  <^nt|]on  that  if  he  did  what  was  in       ^^' 
the  eye  of  the  law  a  wrongs  he  should  be  prosecuted  for  that  wrong.       p ^.^ 
It  may  be  that  he  was  guuty  of  a  consmracy  with  the  undertaker       — ' 
to  prevent  inquiry  being  ioaade;  but  I  do  not  think  it  a  convenient       ^^'^• 
mode  of  admmistering  the  law  upon  a  criminal  statute  like  tiiis,  jUkUoa^ 4ot. 
to  say  to  a  man,  ^*  You  have  been  guilty  of  an  offence  at  common 
law^  and  to  justify  yourself,  ^ou  must  bring  your  conduct  within 
a  nartieular  statute^"   when,  in  truth»  his  intention  was  not  to 
inmnge  the  common  law  at  idl,  but  merely  to  infringe  this  parti- 
cular statute.    The  offence  here  is  preventing  the  re(|uirement 
being  made  which  the  statute  renders  necessary,  whdst  he  is 
chained    with  a  crime  which   was  never  in  his  contemplation. 
Suppose  he  had  prevented  the  i^quirement  being  made  by  ^vine 
a  5L  note  to  the  relatives,  and  wat  the  body  had  been  dissected 
and  afterwards  been  buried,  and  then  it  turned  out  that  the  note 
was  bad.    Surely  that  would  have  been  no  offence. 

WiaHTMAir,  J.--^The  only  question  I  intended  to  reserve  at  the 
trial  was  this:  whether  the  defendant,  bein^  primd  fade  guilty  of 
an  offence  at  common  law,  is  notwithstandmg  protected  by  the 
clause  in  the  Anatomy  Act,  which  makes  it  legal  for  persons  who 
have  the  custody  of  a  dead  body,  to  dispose  of  that  body  for  the 
purposes  of  dissection,  unless  the  nearest  relatives  of  the  deceased 
require  that  it  should  be  buried  without  dissectiw*  The  defendant's 
answer  to  the  charge  is,  *'I  did  dif^pose  of  the  body  for  the  purpose 
of  dissection,  and  there  was  no  requirement  on  the  part  of  the 
xelatives  that  the  body  should  be  buried  without  it."  The  prose- 
cutor repHes,  *^  But  theire  would  have  been  such  a  requirement 
except  for  your  fraud.''  Does,  then  the  fraudulent  preventing  of 
what  the  statute  puts  lis  a  proviso,  disable  the  defendant  from 
setting  vp  the  statute,  and  refer  him  back  to  his  common  law 
right?  1^0  doubt  in  many  cases,  fraud  will  supply  the  place  of 
that  which  may  be  required  in  express  terms ;  but  I  think  that  is 
not  so  here.  I  do  not  know  whether  he  would  be  liable  to  be 
proceeded  against,  for  the  fraud  he  has  actually  committed.  It  is 
enough  to  decide  that  this  conviction  cannot  be  sustained.  It  may 
be,  and  it  is  so  found,  that  but  for  the  fraud,  the  relatives  would 
have  required  the  body  to  be  interred  without  dissection.  Still 
they  have  in  fact  not  so  required.  The  result  will  probably  be, 
that  in  future  the  relatives  will  specifically  require  the  interment 
without  dissection,  but  they  have  not  done  so  here. 

WiLLES,  J. — I  am  of  the  same  opinion.  No  doubt  at  common 
law  it  was  a  misdemeanor  to  take  a  corpse  out  of  a  burial-ground, 
even  for  the  laudable  purpose  of  dissection.  It  was  also  unlawful 
to  sell  a  corpse  for  the  same  purpose.  In  modern  times  the 
requirements  of  science  are  larger  than  formerly,  and  we  ought  ]jg 
approach  the  consideration  of  this  question  without  any  prejudice 
that  might  arise  from  the  unfeeling  or  indecent  nature  of  the 
defendant's  conduct  Now  the  statute  in  question  (the  Anatomy 
Act)  has  altered  the  common  law,  and  has  rendered  that  justifiable 
which  was  before  criminaL     It  is  true  the  defendant  has  been 
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gailty  of  a  fraudulent  trick  to  prevent  the  requirement  being  made, 
¥mm.      <^^  ^^  ^^  "^^  made.    He  m  a  fraudulent  person,  but  nas  not 

brought  himself  within  that  section.     Whether  an  indictment 

^^^^'       could  not  be  framed  to  meet  this  case  it  is  not  for  me  to  say.    The 
Amatomy  Ad,  7  &  ^  Vict.  c.  101,  s.  31,  is  a  legislative  declaration  of  what  the 
*  2  &  3  Will.  4,  c.  75,  meant.    But  this  conviction  cannot  be 
sustained. 

Bbamwell^  B. — ^I  am  of  the  same  opinion.  I  assume  that  this 
would  be  a  good  indictment  at  common  law.  Then  the  question 
is,  is  the  defendant  protected  bv  the  statute?  He  is  so,  unless 
some  relative  has  required  that  the  body  should  be  buried  without 
undergoing  dissection.  Mr.  Robinson  admits  that  no  relative  has 
done  this  m  terms,  and  that,  in  fact,  the  id<9a  of  dissection  never 
entered  the  relative's  mind ;  but  he  contends  that  the  relatives' 
conduct  in  requiring  the  burial,  and  the  defendant's  fraud  in  con- 
cealing the  intention  to  dissect,  are  equivalent  to  a  requirement — 
but  this  is  not  so.  I  think  the  Act  means  that  there  shaU  be 
an  affirmative  requirement,  and  here  there  is  nothing  but  an 
excuse  or  a  reason  for  the  nonrequirement.  The  only  doubt  1 
have  had  has  been  this :  the  Act  seems  to  say  that  the  relatives 
shall  have  an  opportunity  of  requiring,  and  for  this  purpose  they 
must  have  had  a  reasonable  time  to  do  so,  and  I  was  at  first 
inclined  to  question  whether  this  time  had  been  afforded  them. 
But  I  think  it  has.  A  reasonable  time  would  be  a  time  not  longer 
than  that  which  ought  to  intervene  between  the  death  and  the 
burial,  and  the  relatives  had  the  whole  of  this  period  to  make  the 
requiren^ent  The  truth  is,  a  wrong  has  been  done  to  the  relatives 
by  concealing  from  them  by  fraud,  what  they  ought  to  have  been 
made  acquainted  with.  It  may  be  that  this  would  afford  a  cause  of 
action,  but  I  cannot  think  that  it  forms  a  ground  for  indicting  him 
in  any  way. 

Syles,  J,-i^I  agree  with  the  rest  of  the  court. 

Conviction  quashed^ 
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COURT  OF  CRIMINAL  APPEAL. 

May  \y  1858. 

(Before  Pollock,  C.B.,  Wightman,  Wtlles,  JJ., 
Bbahwell^  B.,  and  Btles,  J.) 

Reg.  v.  Wilson,  (a) 

Forgerf — Ctfiifieate  qf  character  of  seaman'^Merchant  Shipping  Actj 

1854- 

The  prisoner  for  2s,  6dL  paid  to  him  by  a  sea$nan^  made  afaC'SimUe  of  a 
gemtme  report  of  the  character  of  a  discharged  seaman  by  a  shipping 
master  under  17  4r  18  Vict.  c.  104,  s.  176^  except  that  he  substituted 
G,,  which  signified  ^*  good^  for  M.^  which  signified  *'  middUng^  and 
delivered  it  to  the  seaman.  It  was  found  that  this  was  done 
knowingly  and  fraudulently : 

Hddy  to  be  an  offence  within  sect  176,  which  makes  the  forging  or 
fraudulently  altering  any  such  certificate  or  report  a  misdemeanor, 

CASE  reserved  by  Martin,  B.,  April  22, 1858  :— 
This  indictment  contained  several  counts.    The  first  set  were 
founded  on  an  alleged  offence  under  the  statute  17  &  18  Vict, 
c.  104,  s.  176,  the  Merchant  Shipping  Act,  1854.    The  second 
8et  allied  forgery  at  common  law. 

The  Facts  were  these : — A  seaman  named  Alfred  Goddard  had 
served  on  board  a  British  ship  called  the  Maria  Santa  Maria  on  a 
voyage  from  Liverpool  to  the  Spanish  main  and  back,  and  had 
arrived  at  Liverpool  shortly  before  the  6th  January  last. 

Upon  that  day  he  was  duly  discharged  in  the  presence  of  John 
Laiaman  (a  shipping  master  duly  appointed  under  the  above  Act), 
and  the  master  of  the  vessel,  John  Guthrie,  who  made  and  duly 
dgned  before  the  said  shipping  master,  in  the  form  sanctioned  by 
the  Board  of  Trade,  a  report  of  the  character  of  the  said  Alfred 
Goddard,  and  the  shipping  master  delivered  to  Alfred  Goddard  a 
copy  of  the  report.  As  the  report  was  made  and  signed,  and  in 
the  copy  delivered  to  A.  Goddard,  opposite  to  the  space  for 
**  character  for  ability  in  whatever  capacity,"  was  put  the  letter 
M.,  which  signified  that  it  was  middling.  A  fac-simile  of  the 
altered  document  is  annexed  to  this  case. 

(a)  Reported  bj  J.  TnoMPaoH,  Esq.,  Barriatwat-Law. 
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^^^'  This  document  was  headed : 

Wu^v.  **  Certificate  of  character. 

"  Character  for  ability  in  whatever  capacity — G. 

]^'  "  Character  for  conduct — Q. 

Forgery.  *^  I  Certify  the  aboTC  to  be  a  true  copy  of  so  much  of  the  report 

of  character  made  by  the  said  master  on  the  termination  of  the 
said  voyage,  as  concerns  the  said  seaman. 

^  Dated  at  Liverpool  this  8th  day  of  January,  1858. 
'<  John  Guthbie,  mastei?  of  the  ship. 
**  J.  Laidman,  shipping  master." 
The  letters  G.  were  written,  and  upon  the  same  paper  was  the 
form  sanctioned  by  the  Board  of  Trade  of  the  **  Certificate  of 
Dischaige,''  filled  up  and  signed  by  the  same  persons  as  the 
document  above;  ana  in  every  respect,  except  the  letter  G.  instead 
of  M.,  it  is  an  exact  imitation  of  tne  original  one. 

Goddard  having  heard  that  the  prisoner  was  in  the  habit  of 
altering  such  documents,  went  to  him,  and  he  for  2$.  6cL  made  and 
delivered  to  him  (Goddard)  a  fresh  one,  being  a  fac-simile,  and  a 
very  good  imitation  of  the  genuine  one,  with  the  exception  of  the 
letter  G.,  which  signified  *^  good,''  being  substituted  for  M.  in  the 
place  before  mentioned. 

At  his  house  there  was  afterwards  found  the  genuine  document, 
but  with  the  letter  G.  substituted  for  M. 

It  appeared  as  if  the  prisoner  had  been  dissatisfied  with  the 
manner  of  the  alteration,  and  made  out  a  complete  new  one  for 
Goddard.  A  book  was  found  in  his  house  containing  a  number 
of  printed  blank  certificates,  bound  up,  one  of  which  had  been 
torn  out  by  him  and  delivered  to  Goddard. 

The  Attorney-General  for  the  county  palatine,  who  conducted 
the  prosecution,  expressed  some  doubts  as  to  whether  there  was  an 
offence  within  the  176th  section  of  the  statute,  and  I  thought  that 
there  was  great  doubt  whether  it  was  forgery  at  common  law: 
(see  B.  V.  Hodgsony  1  Dears.  &  6.  113,)(£)  I  request  the  opinion 
of  the  Court  of  Criminal  Appeal  on  the  following  questions : — 

First,  was  there  an  offence  against  the  statute  ? 

Secondly,  was  there  an  offence  at  common  law  ? 

If  the  court  be  of  opinion  that  there  was  no  offence  against 
either,  they  will  please  direct  the  prisoner  to  be  discharged. 

The  Merchant  Shipping  Act  1854  (17  &  18  Vict  c  104,  s.  176) 
enacts:  ^^  Upon  every  discharge  effected  before  a  shipping  master, 
the  master  shall  make  and  sign,  in  a  form  sanctioned  by  the  Board 
of  Trade,  a  report  of  die  character  and  qualifications  of  the  persons 
discharged,  or  may  state  in  a  column  to  be  left  for  that  purpose  in 
the  said  form,  tbit  he  declines  to  give  any  opinion  upon  such 
particulars,  or  upon  any  of  them,  and  the  shipping  master  shall 
transmit  the  same  to  the  Begistrar-General  of  Seamen,  or  to  such 
other  person  as  the  Board  of  Trade  directs,  to  be  recorded,  and 

(6)  Reg.  v.  Hodgson  decided  that  the  forging  of  a  diploma  of  the  College  of  Sargeons  with  a 
general  intent  to  induce  a  belief  that  the  docament  is  genaiM,  but  with  no  intention  to 
defraud  any  one  in  paitieuUur,  ii  not  an  offence  at  common  law. 
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shall,  if  desired  so  to  do  by  any  seaman,  give  to  him,  or  indorse  on        ^^• 
his  certificate  of  discharge,  a  copy  of  so  much  of  such  re{K>rt  as      wilsov. 
concerns  him ;  and  every  person  who  makes,  assists  in  making,  or        — ^- 
procures  to  be  made  any  felse  certificate  or  report  of  the  service,        ^®^ 
qualifications,  conduct  or  character  of  any  seaman,  knowing  the      p^nerw. 
same  to  be  false,  or  who  forges,  assists  in  forging,  or  procures  to 
be  forged,  or  fraudulently  alters,  assists  in  fraudulently  altering, 
or  procures  to  be  fraudulently  altered,  any  such  certificate  or 
report,  or  any  copy  of  any  certificate  or  report,  which  is  forged  or 
altered,  or  does  not  belong  to  him,  shall  for  such  offence  be  deemed 
guilty  of  misdemeanor." 

Bli$$  (FUzpatriek  with  him),  for  the  Crown,  was  stopped  by  the 
Court 

No  counsel  appeared  for  the  prisoner. 

Pollock,  C.  B. — We  are  all  agreed  that  the  defendant  was 
guilty  of  forgery  within  sect.  176  of  the  statute  17  &  18  Vict 
c  104.  It  is  sufficient  to  say,  that  the  prisoner  altered  a  docu- 
ment, and  thereby  made  it  a  false  document  by  substituting  the 
letter  G.  for  the  letter  M.  No  reason  is  required  to  make  out  ihat 
that  act  is  within  the  very  words  of  the  section.  The  prisoner, 
therefore,  has  been  guilty  of  foigery  within  that  section. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

April  24^  1858. 

(Before  Pollock,  C.B.,  Wightman,   Willes,  JJ., 
Bbamwell,  B.,  and  Byles,  J.) 

Reg.  r.  Samuel  Smith  and  Sabah  his  Wife,  (a) 

Husband  and  wife-^Wife  acting  under  coercion — Wounding — Grievous 

bodily  harm. 

A  wife  acting  under  the  coercion  of  her  husband^  wrote  letters  to  the 
prosecutor^  pretending  that  she  had  become  a  widow,  and  request- 
ing a  meeting  at  a  distant  place.  The  meeting  was  granted^  and  the 
wife^  dressed  as  a  widow^  met  the  prosecutor  at  the  railway-station, 
and  induced  him  to  go  to  a  lonely  spot,  where  the  husband  fell  upon 
and  cudgelled  the  prosecutor  very  severely  with  a  stick.     Upon  an 

(a)  Reported  bj  J.  Thompson,  Esq.,  Barrister-at-Law. 
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Rbo-  indietment  charging  a  wounding  with  intent  to  disfigure^  and  an 

*'  assault  unth  an  intent  to  do  grievous  bodily  harm,  the  jury  found  both 

""•  the  husband  and  wife  guHty,  but  also  found  that  the  wife  did  not 

1858.  herself  personally  injflict  nny  violence  upon  the  prosecutor : 

Held,  that  the  conviction  of  the  wife  was  wrong.     The  conviction  was 

Husbmdand       reversed  accordingly. 

WotmdiHff,  rriHE  following  case  was  reserved  and  stated  by  Channell, 
X    B:— 

At  the  last  assizes  for  the  county  of  Gloucester^  the  said  Samuel 
Smith  and  Sarah  Smith  were  jointly  tried  before  me  and  found 
guilty  on  a  count  in  an  indictment  charging  them  with  feloniously 
wounding  one  John  Leach,  with  intent  to  disfigure  him  ;  and  on 
another  count  with  intent  to  do  the  sdd  John  Leach  grievous 
bodily  harm. 

For  the  purposes  of  this  case,  the  conviction  of  Sarah  Smith  is 
to  be  deemed  and  taken  to  be  a  good  conviction,  unless  the  same 
ought  to  be  reversed  by  reason  of  the  facts  following  found  by  the 
jury,  viz.,  that  the  said  Sarah  Smith  was,  at  the  time  of  the 
commission  of  the  said  offence,  the  wife  of  the  said  Samuel  Smith ; 
that  she  acted  under  the  coercion  of  her  husband,  and  that  she 
herself  did  not  personally  inflict  any  violence  upon  the  said  John 
Leach.(A) 

A  verdict  of  guilty  was  entered  against  the  husband  and  wife. 

I  passed  sentence  on  the  said  Samuel  Smith ;  I  reserved  for  the 
consideration  of  this  court  the  question,  whether,  upon  the  afore- 
said finding,  the  conviction  of  the  said  Sarah  Smith  was  a  sood 
conviction,  respiting  the  sentence  upon  her,  and  taking  bail  for 
her  appearance  hereafter  to  receive  judgment,  if  the  conviction 
should  DC  affirmed. 

The  question  for  the  opinion  of  the  court  is,  whether  Sarah 
Smithy  the  wife  of  the  said  Samuel  Smith,  having  acted  under  his 
coercion,  and  not  having  herself  inflicted  any  violence  on  the  said 
John  Leach,  can  be  properly  convicted  of  the  ofience  before 
mentioned :  (see  Cruse^s  case,  8  C.  &  P.  545) ;  (c)  1  Taylor  on 
Evidence,  162,  and  the  cases  there  cited.) 

W.  F.  CHANNEX.L. 

Pollock,  C.  B. — The  jury  have  disposed  of  this  case  by  their 

(b)  The  prosecntor  and  Strah  Smith  before  her  marriage  were  fellow-iervanta.  After  the 
marriage  illicit  intercoaree  took  place  between  the  prosecator  and  Sarah  Smith.  This  coming 
to  the  knowledge  of  the  hnaband,  he  formed  a  plan  for  revenge,  and  made  hia  wife  write  letters 
to  the  prosecutor,  pretending  that  she  had  become  a  widow,  and  requesting  him  to  come  and 
meet  her  hj  a  certain  train  in  the  erening.  The  proeecntor  came  a  considerable  distance  for 
the  purpose  of  the  meeting,  and  Sarah  Smith  met  him  dressed  as  a  widow,  and  led  him  to  a 
loneij  spot,  where  the  hnsband  fell  upon  and  assaulted  the  prosecutor  verj  severelj  with  a 
thick  cudgel.    The  husband  had  also  a  rerolver  upon  his  person  when  taken  into  custody. 

(c)  In  Reg.  r.  Cruae  and  Mary  hia  vnfe,  the  male  prisoner  was  indicted  for  that  he  did 
malidouslj  make  an  assault,  and  did  upon  Charlotte  Heath  then  cause  unto  her  bodilj  injury, 
dangerous  to  life,  by  feloniously  beating,  striking,  and  kicking  her,  &c.,  &c.,  with  intent  to 
murder.  And  the  wife  was  charged  with  aiding,  abetting,  and  assisting  her  husband.  It 
appeared  that  both  the  prisoners  were  drunk,  and  that  the  husband  was  beating  the  child,  and 
that  he  kicked  her,  and  that  the  wife  said,  "  He  might  beat  the  child  when  he  liked,  and  if 
he  killed  the  child,  she  would  not  come  near  him/*  The  wife  afterwards  struck  the  child. 
Pattbsoii,  J.,  in  summing  up,  said,  '*  With  respect  to  the  wife,  it  is  essential  not  only  that  she 
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finding.  They  have  found  that  Sarah  Smith  was  a  married 
woman ;  that  she  acted  under  the  coercion  of  her  husband,  and 
that  she  herself  did  not  personally  do  any  act  of  violence  to  the 
prosecutor.     The  conviction,  therefore,  must  be  reversed. 

Conviction  reversed. 


Bbo. 

V. 

Smith. 

1858. 

Htuband  cmd 

wife — 

Wounding. 
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May  1,  1858. 

(Before    Pollock,    C.B.,    TVightman,   Willes,  JJ., 
Bbamwell,  B.,  and  Byles,  J.) 

Reg.  v.  THOSPE.(a) 

Embezzlement — Receipt  by  servant  of  agent  in  the  name  of  the  principal 
— Indictment  for  receiving  on  account  of  the  agent. 

The  prisoner  was  the  servant  of  an  agent  oj  a  railway  company^ 
employed  to  deliver  goods  according  to  a  delivery --booh  furnished  by  the 
company^  and  to  account  for  the  moneys  to  the  clerh  of  the  company. 
Having  received^  in  the  course  of  his  duty,  moneys  *'for  the  carriage 
due  to  the  said  railway  company,  and  given  receipts  in  the  name  of  the 
railway  company,  he  absconded  without  accounting  to  any  one.  The 
agent  made  good  the  deficiency  to  the  company.  The  prisoner  was 
indicted  for  embezzlement^  and  the  moneys  were  laid  to  have  been 
received  by  the  prisoner  on  account  of  his  master  (the  agent) : 

Hdd,  that  though  the  moneys  were  received  in  the  name  of  the  company, 
and  receipts  given  accordingly,  yet  that  they  were  received  on  account 
of  his  master  (the  agent). 

CASE  reserved  by  the  chiurman  of  the  West  Riding 
Sessions. 
Edward  Thorpe  was  tried  before  me  at  the  West  Riding  Sessions 
of  the  county  of  York  on  the  26th  August  1857,  on  an  indictment 
which,  in  separate  counts,  charged  him  ^^  that  he,  being  the  servant 
of  Charles  Hardy,  on  three  several  days  in  Augustl856  did  receive 
and  take  into  his  possession  three  sums  of  money,  amounting  in 
the  whole  to  the  sum  of  61,  for  and  in  the  name  and  on  the 

■hoold  hsTe  usbted  her  hnaband  in  the  oommission  of  the  offence,  bat  also  that  she  shoald 
have  known  that  it  was  her  hosband^s  intention  to  oommit  mnrder.  If  yon  are  not  satisfied 
that  the  prieonersy  or  either  of  them,  had  formed  a  poeitiTe  intentioa  of  maidering  the  child, 
yoQ  maj  still  find  them  gailtj  of  an  assanlt.  The  jnry  fonod  them  guilty  of  an  assaolt.  The 
court  afterwards  held  that  the  parties  could  be  jointlj  oonvicted  of  this  offonce. 
(a)  Reported  by  J.  THOMrsoir,  Esq.,  Barriflter«at-Law. 
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^^*        account  of  the  said  Charles  Hardy  his  master,  and  the  said  money 
Thorps.     ^^^  fraudulently  and  feloniously  did  embezzle.'* 

It  was  proved  that  Charles  Hardy  was  agent  for  the  Great 

1858.  Northern  Railway  at  Huddersfield,  ror  the  purpose  of  carrying 
Embmbmmt  ^"*  goods  to  be  there  delivered  by  the  company,  and  that  he 
employed  his  own  servants,  and  used  his  own  drays  and  horses, 
and  was  answerable  to  the  company  for  moneys  collected  by 
his  servants  for  carriage  of  goods,  and  that  the  prisoner,  in  August, 
1856,  was  his  servant,  and  that  as  such  servant  it  was  his  (the 
prisoner's)  duty  to  go  out  with  a  dray,  to  take  with  him  goods 
and  a  ddivery-booE,  handed  to  him  by  James  Esplin,  a  clerk 
in  the  service  of  the  Great  Northern  Bailway  Company,  and  to 
deliver  goods  according  to  the  directions  contained  in  the  delivery- 
book,  and  to  receive  vie  amount  of  carriage  therein  specified  as 
due  to  the  sud  company,  and  then  to  account  for  the  sums  so 
received  with  the  said  James  Esplin ;  that  he  had  taken  out  goods 
for  the  said  railway  company  at  the  time  stated  in  the  indictment, 
and  had  received  from  the  persons  to  whom  they  were  directed, 
for  the  carriage  due  to  the  said  railway  company,  the  amounts  put 
opposite  to  their  names  and  description  of  goods  in  the  said 
delivery-book,  amounting  altogether  to  the  sum  of  6Ly  which  sums 
were  paid  to  the  prisoner  and  received  by  him  as  due  to  the 
company,  the  receipts  for  which  were  given  by  the  prisoner,  and 
made  out  in  the  name  of  the  Great  Northern  Railway  Company. 

It  was  also  proved  that  the  prisoner  never  accounted  to  the  said 
James  Esplin  for,  or  paid  over  to  him  these  sums,  nor  to  his  master 
Charles  Hardy,  but  absconded ;  and  the  amounts  so  received  and 
unaccounted  for  by  the  prisoner,  were  thereupon  paid  by  Charles 
Hardy  to  James  Esplin  on  account  of  the  sud  company,  in 
pursuance  of  his  arrangement  with  them  in  that  behalf. 

At  the  close  of  the  case  for  the  prosecution,  the  prisoner's  counsel 
objected  that  there  was  no  case  to  go  to  the  jury,inasmuch  as,  though 
the  evidence  proved  that  at  the  time  the  supposed  embezzlement 
took  place  the  prisoner  was  the  servant  of  Charles  Hardy,  as  alleged 
in  the  indictment,  yet  it  was  also  proved  that  the  prisoner  received 
and  took  into  his  possession  the  money  so  said  to  be  embezzled,  not  in 
the  name  and  on  the  account  of  the  said  Charles  Hardy  his  master, 
but  in  the  name  and  on  the  account  of  the  Great  Northern  Railway 
Company,  who  were  not  the  prisoner's  masters,  and  therefore  that 
the  cnarge  stated  in  the  indictment  was  not  proved.  I  refused  to 
stop  the  case,  and  put  these  four  questions  to  the  jury : — 1 .  Was 
the  prisoner  Hardy's  servant  ?  2.  Did  he  receive  3/.  3f .  9d.y  one 
of  the  sums?  3.  !Did  he  fraudulently  appropriate  that  sum?  4. 
Did  he  receive  the  money  on  account  of  Hardy  ? 

The  counsel  for  the  prisoner  objected  that  the  fourth  question 
could  not  be  put,  as  the  evidence  proved  that  the  money  was 
received  on  account  of  the  Great  Northern  Railway  Company, 
and  that  there  was  no  evidence  for  the  jury  as  to  the  present 
charge  as  to  that  fourth  question.  The  jury,  without  answering 
the  questions,  returned  a  general  verdict  of  guilty. 


Embttdement. 
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The  qnestion  for  the  opinion  of  the  Court  of  Appeal  is,  whether        Rbo. 
there  was  evidence  for  the  prosecution  to  go  to  the  jury  on  that  ^' 

foorth  question,  or  whether  I  ought  to  have  directed  an  acquittal       °^"''* 
for  the  reasons  ui^ed  by  the  defendant's  counseL  isfrs. 

The  prisoner  was  sentenced  by  me  to  six  months'  imprison- 
nent,  but  admitted  to  bail  until  the  opinion  of  the  Court  of 
Criminal  Appeal  could  be  had. 

No  counsel  appeared  on  either  side. 

Pollock,  C.3. — We  are  of  opinion  that  the  conviction  must 
be  affirmed.  The  indictment  is  for  embezzling  money,  which  it  is 
allq^ed  that  the  prisoner  took  into  his  possession  ^^  for  and  in  the 
name  and  on  account  of  his  master ;"  and  it  was  proved  that  the 
prisoner's  master  was  answerable  to  the  company  for  the  money 
received  by  him.  But  it  was  also  proved  that  the  money  was 
received  by  the  prisoner  in  the  name  of  the  company ;  and  the 
doubt  which  appears  to  have  arisen  is,  whether,  the  prisoner  having 
received  the  money  not  in  his  master's  name  but  in  the  name  of 
the  company,  the  conviction  can  be  sustained.  We  are  all  of 
opinion  that  the  conviction  is  right.  The  statute  7  &  8  Geo.  4, 
c  29,  8.  47,  makes  use  of  the  woi^  *^  for  or  in  the  name  or  on  the 
account  of  his  master."  Now  it  is  clear  that,  although  the  prisoner 
received  the  money  in  the  name  of  the  company,  he  received 
it  on  account  of  his  master.  Ccnviction  affirmed^ 
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COURT  OF  CRIMINAL  APPEAL. 

Apra  24,  1858. 

(Before  Pollock,  C.B.,  WighTman,  Willes,  JJ., 
Bbamwell,  B.,  and  Btles,  J.) 

Reg.  v.  John  Smith,  (a) 

Forgery — Trcule'^marks — Printed  wrappers  for  powders-^  Sate^ 

The  prosecutory  Bonoickj  sold  powders  called  ^^Borwick's  baking 
powders,"  and  **Borwick*s  egg  powders^  wrapped  up  in  printed  papers* 
The  prisoner  procured  10,000  wrappers  to  be  printed  similar  to 
Borwick%  except  that  the  name  of  Borwick  was  omitted  on  the 
baking  powders.  In  these  wrappers  the  prisoner  inclosed  powders 
of  his  owny  which  he  sold  for  Borwick*s  powders.  The  jury  found 
that  the  wrappers  so  far  resembled  Borwick\  as  to  deceive  persons  of 
ordinary  observation,  and  that  they  were  procured  and  used  by  the 
prisoner  with  an  intent  to  defraud: 

Heldy  that  the  prisoner  could  not  be  convicted  of  forgery ^  though  he  was 
liable  to  be  indicted  for  false  pretences, 

CASE  reserved  and  stated  by  the  recorder  of  London : — 
John  Smith  was  tried  before  me  at  the  Central  Criminal 
Court,  upon  an  indictment  charging  him   with   forging  certain 
documents,  and  with  uttering  them,  knowing  them  to  be  forged. 

It  appeared  that  the  prosecutor^  George  Borwick^  was  in  the 
habit  of  selling  certain  powders,  some  ^ed  Berwick's  baking 
powders,  and  others  Borwick's  egg  powders. 

These  powders  were  invariably  sold  in  packets,  and  were 
wiapped  up  in  printed  papers. 

Ijie  baking  powders  were  wrapped  in  papers  which  contained 
the  name  of  George  Borwick,  but  they  were  so  wrapped  that  the 
name  was  not  visible  till  the  packets  were  opened. 

It  was  proved  that  the  prisoner  had  endeavoured  to  sell  baking 

gwders,  but  had  them  returned  to  him  because  they  were  not 
)rwick's  powders. 
Subsequently  he  went  to  a  printer,  and  representing  his  name 

(a)  Reported  by  John  Tuomfsoit,  Esq.,  Barrister-at-Law. 
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to  be  Borwick,  desired  him  to  print  10,000  labels  as  nearly  as        *^- 
possible  like  those  used  by  Borwick>  except  that  the  name  of      smith. 
Borwick  was  to  be  omitted  in  the  baking  powders.  

The  labels  were  printed  according  to  his  order,  and  a  consider-        ^^^ 
able  quantity  of  the  prisoner's  powders  were  subsequently  sold     Forgery-- 
by  him  aB  Berwick's  powders  wrapped  in  those  labels.  Trad^  marks-^ 

On  the  part  of  the  prisoner  it  was  objected  that  the  making  or  ^^"^^J^J^ 
uttering  such  documents  did  not  constitute  the  offence  charged  in 
the  indictment. 

This  point  I  determined  to  reserve  for  the  consideration  of  the 
Court  of  Criminal  Appeal,  and  I. left  it  to  the  jury  to  find  whether 
the  labels  so  far  resembled  those  used  by  Borwick  as  to  deceive 
persons  of  ordinary  observation,  and  to  make  them  believe  them  to 
be  Berwick's  labels;  and  whether  they  were  made  and  uttered  by 
him  with  intent  to  defraud  the  different  parties  by  so  deceiving 
them ;  directing  them  in  that  case  to  find  the  prisoner  guilty. 

The  jury  found  him  guilty. 

The  labels  marked  **  genuine "  sent  herewith  were  those  used 
by  the  prosecutor;  those  marked  '* imitations "  were  the  labels  the 
subjects  of  this  prosecution,  and  reference  can  be  made  to  them  if 
necessary. 

The  prisoner  has  been  admitted  to  bail  to  await  the  decision  of 
the  court  for  the  consideration  of  Crown  cases  upon  the  foregoing 
facts. 

The  following  is  a  copy  of  the  genuine  baking  powder  label : — 

PATEONIZED   BY  THE   ADMIRALTY  I 

BURWICK'S 

ORIGINAL 

GERMAN     BAKING     POWDER, 

FOR    MAKING 

BREAD    WITHOUT    YEAST, 

AND 

PUDDINGS  WITHOUT  EGGS. 
{Directions  improved  by  the  QueerCa  Private  Baker.) 


By  the  use  of  this  preparation,  as  the  saccharine  properties  of 
the  Flour,  which  are  destroyed  by  Fermentation  with  least,  are 
preserved,  the  Bread  is  not  only  more  nutritive,  but  a  larger 
quantity  is  obtained  from  the  same  weight  of  Flour. 

Bread  made  with  Yeast,  if  eaten  before  it  becomes  stale, 
ferments  again  in  the  stomach — producing  indigestion  and  numerous 
other  complaints :  when  made  with  this  Powder  it  is  free  from  all 
such  injurious  effects. 

The  powder  is  equally  valuable  in  making 

PUDDINGS  ABTD  PASTRY, 

which  it  deprives  of  all  their  indigestible  properties ;  and  if  dripping 
or  lard  be  used  instead  of  butter,  it  removes  all  unpleasant  taste. 

VOL.  VIII.  D 
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Rbo.  It  will  keep  any  length  of  time  and  in  any  climate.     In  thd 

Smith        °^^^  Hospital  of  the  Crimea  it  was  found  invaluable. 

1858.  The  public  are  requested  to  see  that  each  wrapper  is  signed 

F^i!:^^  GEORGE  BORWICK, 

^Jf^i!Tl^  Without  which  none  is  genuine. 

^sak.  ;  ;     ; 

Sold  Retail  by  most  Chemists  in  Id.  2d.  4d.  and  6d.  packets,  and  in 
Is.  2s.  6d.  and  5s.  tins. 

Wholesale  by  George  Borwick,  24  and  25,  London  Wall, 
London. 

Directions  on  the  other  side* 

The  following  is  a  copy  of  the  imitation  label  used  by  the 
prisoner : — 

PATRONIZED   BY   THE   ARMY    AND    NAVY  I 

BORWICK'S 

ORIGINAL 

GERMAN    BAKING    POWDER, 

FOR  MAKING 

BREAD    WITHOUT    YEAST, 

AND 

PUDDINGS  WITHOUT  EGGS. 
(Directions  improved  by  the  Queen's  Private  Baker.) 

By  the  use  of  this  preparation,  as  the  saccharine  properties  of 
the  Flour,  which  are  destroyed  by  fermentation  with  least,  are 
preserved,  the  Bread  is  not  only  more  nutritive,  but  a  larger 
quantity  is  obtained  from  the  same  w^eight  of  Flour. 

Bread  made  with  Yeast,  if  eaten  before  it  becomes  stale,  fer- 
ments again  in  the  stomach — producing  indigestion  and  numerous 
other  complaints  ;  when  made  with  this  Powder,  it  is  free  from 
all  such  injurious  effects. 

This  Powder  is  equally  valuable  in  making 

PUDDINGS    AND    PASTRY, 

which  it  deprives  of  all  their  indigestible  properties;  and  if 
dripping  or  lard  be  used  instead  of  butter,  it  removes  all  unpleasant 
taste. 

It  will  keep  any  length  of  time  and  in  any  climate.  In  the  sick 
Hospital  of  the  Crimea  it  was  found  invaluable. 


Sold  retail  by  most  Chemists  in  Id.  2d.  4d.  and  6d.  packets,  and 
in  Is.  2s.  6d.  and  5s.  tins. 

Directions  on  the  other  aide.. 
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The  directions  indorsed  on  the  backs  of  the  two  labels  were        »»• 
totiiem  verbis,  Sicmt. 

The  following  is  a  copy  of  the  genuine  egg  powder  label : — 


1858. 


BOBWICK'S    metropolitan  Forg^^ 

EGG   POWDER.  Trade  marhi-^ 


A  Vegetable  Compound,  being  a  valuable  substitute  for  Eggs. 
One  pa<S^et  is  sufficient  for  two  pounds  of  flour  and  equal  to  four 
eggs. 

Directions. — Mix  with  the  flour^  then  add  water  or  tnilk,  for 
plum,  batter,  and  other  puddings,  cakes,  pancakes,  &c. 

PRICE  ONE   PENNY. 

To  be  had  of  all  Grocers,  Oilmen  and  Comchandlers. 

The  following  is  a  copy  of  the  egg  powder  label  used  by  the 
prisoner: — 

BORWICK'8    METROPOLITAN 

EGG  POWDER 

A  Vegetable  Compound,  being  a  valuable  substitute  for  Eggs. 
One  packet  is  sufficient  for  two  pounds  of  flour  and  equal  to  tour 
eggs. 

Directions. — Mix  with  the  flour^  then  add  water  or  milk,  for 
plum,  batter,  and  other  puddings,  cakes,  pancakes,  &c. 

PRIGS   ONE  PENNT. 

To  be  had  of  all  Grocersy  Oilmen  and  Comchandlers. 

iPIntyre^  for  the  prisoner. — This  is  not  a  forgery  either  at 
common  law  or  within  the  statute.  The  gist  of  the  offence  was 
the  passing  off  for  genuine  baking  powder  that  which  was  not  so  ; 
in  fact,  something  that  was  not  so  good.  This  was  nothing  more 
than  a  puff.  In  Reg.  v.  Closs^  27  L.  J.,  54,  M.C.^  it  was  held  that  a 
person  could  not  be  indicted  for  forging  or  uttering  the  forged  name 
of  a  painter  by  falsely  putting  it  on  a  spurious  picture  to  pass  it 
off  as  the  genuine  painting  of  the  artist.  This  was  no  more  than 
a  printed  label,  and  only  differs  from  Reg,  y.  Closs  in  that  there  the 
name  was  painted  on  the  picture.  In  the  case  of  Burgess's  sauce 
labels  the  Court  of  Chancery  refused  to  restrain  the  son  firom  using 
labels  with  the  father's  name  upon  them.  [Pollock,  C.B. — Suppose 
a  man  opened  a  shop  and  painted  it  so  as  exactly  to  resemble  his 
neighbour's,  would  that  be  forgery?]  No.  The  affixing  this  label 
to  the  powder  amounts  to  no  more  than  saying  ^^  This  is  Berwick's 
powder."  If  the  prisoner  had  had  a  licence,  ne  would  have  had  a 
right  to  use  the  labels. 

Huddlestan  {^Poland  with  him}^  for  the  prosecution. — The  jury 
hare  found  that  the  labels  were  made  and  uttered  by  the  prisoner 
with  intent  to  defraud.  The  definition  of  forgery  at  common  law 
is  *Hhe  fraudulent  making  or  alteration  of  a  wnting  to  the  prejudice 
of  another  man's  right:"  (2  Bus.  on  Crimes,  318 ;  4  Black.  Com. 

D  2 
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^'        247 ;  Stark.  Crim.  •  Law,  468 ;  2  East,;?-  C.  c.  1 9,  s.  49,  p.  966) : 
Smith.       ^^^  ^^^  finding  of  the  jury  brings  this  case  within  that  definition. 

[Channell,  B. — What  was  a  document  at   common  law  which 

^^-        could  be   the  subject  of  forgery?     Pollock,   C.  B. — Was  a 

Forgery^     book  of   which   another  ma^   made   copies?]      It  is  submitted 

Trade  moritf—  that  it  was :  (Com.  Dig. "  Forgery.**)     Letters  may  be  the  subject 

^'t!!^^^  of  forgery:  (Chit.  Crim.  Law,  1022.)     So  a  diploma  of  the  College 

of  Surgeons  majr  be :   {Reg.  v.  Hodpsont  7  Cox  Crim.  Cas.  122.) 

So  also  the  certificate  of  the  examiners  of  the  Trinity  House : 

{Reg.  Y.   Toshack,  1  Den.  C.  C.  492.)     So  a  letter  of  the  character 

of  a  servant  may  be :  (  Reg.  v.  Sharman^  1  Dears.  C.  C.  285.)     Then 

this  label  is  a  certificate  as  to  the  character  of  an  article :  {Reff.  v. 

Closs;  K  V.  Colicotty  JEl.  &  K.  201 ;   Stark.  Crim.  Law,  479,  were 

also  cited.) 

Pollock,  C.B. — We  are  all  of  opinion  that  this  conviction  is 
bad.  The  defendant  may  have  been  guilty  of  obtaining  money 
under  false  pretences ;  of  that  there  can  be  no  doubt ;  but  the  real 
offence  here  was,  the  issuing  a  false  wrapper  and  inclosing  false 
stuff  within  it.  The  issuing  of  this  wrapper  without  the  stufiT 
within  it  would  be  no  offence.  In  the  printing  of  these  wrappers 
there  is  no  forgery ;  the  real  offence  is  the  issuing  them  with  the 
fraudulent  matter  in  them.  I  waited  in  vain  to  hear  Mr.  Huddleston 
show  that  these  wrappers  came  within  the  principle  of  documents 
which  might  be  the  subject  of  forgery  at  common  law.  Speaking 
for  myself,  I  doubt  very  much  whether  these  papers  are  within 
that  principle.  They  are  merely  wrappers,  and  in  their  present 
shape  I  doubt  whether  they  are  anything  like  a  document 
or  instrument  which  is  the  subject  of  forgery  at  common  law.  To 
say  that  they  belong  to  that  class  of  instruments  seems  to  me  to  be 
confounding  things  which  are  essentially  different.  It  might  as 
well  be  said  that  if  one  tradesman  used  brown  paper  for  wrappers 
of  the  same  description  as  another  tradesman,  he  could  be  accused 
of  forging  the  brown  paper. 

WiLLES,  J. — I  agree  in  the  definition  of  forgery  at  common 
law,  that  it  is  the  forging  of  a  false  document  to  represent  a 
genuine  document.  That  does  not  apply  here,  for  it  is  quite 
absurd  to  suppose  that  the  prisoner  was  guilty  of  10,000  forgeries 
as  soon  as  he  got  these  wrappers  from  the  printer ;  and  if  he  had 
distributed  them  over  the  whole  earth  and  done  no  more,  he  would 
have  committed  no  offence.  The  fraud  consists  in  putting  inside 
the  wrappers  powder  which  is  not  genuine,  and  selling  that.  If 
the  prisoner  had  had  100  genuine  wrappers  and  100  not  genuine, 
and  had  put  genuine  powder  into  the  spurious  wrappers  and 
spurious  powder  into  the  genuine  wrappers,  he  would  not  have 
been  guilty  of  forgery.  This  is  not  one  of  the  different  kinds  of 
instruments  which  may  be  the  subject  of  forgery.  It  is  not  made 
the  subject  of  forgery  simplv  by  reason  of  the  assertion  of  that 
which  is  false.  In  cases  like  the  present,  the  remedy  is  well 
known  :  the  prosecutor  may,  if  he  pleases,  file  a  bill  in  equity  to 
restrain  the  defendant  from  using  the  wrapper,  and  he  may  also 
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bring  an  action  at  lawfor  damages;  or  he  may  indict  him  for       ^'^• 
obtaining  money  under  false  pretences.    But  to  convert  this  into      siutb. 
the  offence  of  forgery  would  be  to  strain  the  rule  of  law.  

Bramwell,  B. — I  think  that  this  was  not  a  forgery,  even       ^^ 
assuming  that  the  definition  of  forgery  at  common  law  is  large     Forgery-^ 
enough  to  comprehend  this  case.     Forgery  supposes  the  possibility  Trade  marls-^ 
of  a  genuine  document^  and  that  the  false  document  is  not  as  good  ''^''^^Jjl^*^ 
as  the  genuine  document,  and  that  the  one  is  not  as  efficacious 
for  all  purposes  as  the  other.     In  the  present  case  one  of  these 
documents  is  as  good  as  the  other — the  one  asserts  what  the  other 
does — the  one  is  as  true  as  the  other,  but  the  one  is  improperly 
used*     But  the  question  now  is,  whether  the  document  itself  is  a 
ialse  document    It  is  said  that  the  one  is  so  like  one  used  by 
somebody  else  that  it  may  mislead.     That  is  not  material,  or 
whether  one  is  a  little  more  true  or  more  false  than  the  other.     I 
cannot  see  any  false  chaActer  in  the  document     The  prisoner 
ma^  have  committed  a  gross  fraud  in  using  the  wrappers  for  that 
which  was  not  the  genuine  powder,  and  may  possibly  be  indicted 
for  obtaining  money  by  false  pretences,  but  I  think  he  cannot  be 
eouTicted  of  forgery. 

Chaknell,  B.  concurred. 

Btles,  J. — Every  forgery- is  a  counterfeit     Here  there  was 
no  counterfeit     The  offence  lies  in  the  use  of  it 

Conviction  quashed,{1)) 


(ft)  Mondaj,  Hay  10. — The  priaontr  this  daj,  at  the  Central  Criminal  Gonrt,  pleaded 

anting  oat  of  the  same  facts, 
recognizance  to  come  ap  for 


gniltj  to  the  indictment  for  obtaining  monej  by  fiUse  pretences,  arising  oat  of  the  same  facts. 
Hariog  been  in  prison  for  a  month,  he  was  released  on  his  ewn 


jndgment  when  called  npon. 
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COURT  OF  CRIMINAL  APPEAL. 

Apnl  15,  1858. 

(Before  Lefrot  and  Monaghan,  C.tU*. ;  Pjoot,  C.B.  ;  Ball, 
Keooh,  O'Brien^  and  Christian,  JJ.;  Richards  and 
Greene,  BB.) 

Reg.  v.  LTDANE.(a) 

Murder — AdunissibiUty  of  depositions  made  on  a  former  distinct 
charge — Evidence — Motive, 

The  prisoner  was  tried  in  1858, /or  the  murder  if  M,  C.  in  1857.  In 
1856,  Mn  C  had  sworn  informations  against  the  prisoner  for  rape. 
It  was  proved  at  the  trial  that  the  informations  were  sworn  by  her^ 
and  subscribed  by  her  in  the  presence  of  prisoner^  and  that  then  a 
recognizance  was  executed  Jor  the  prisoner  to  appear  at  the  Assizes^ . 
1856.  The  prisoner  married  M,  C.  before  the  Assizes,  and  conse- 
quently the  charge  was  not  proceeded  with.  At  the  trial  in  1858,  the 
informations  so  sworn,  and  the  recognizances,  were  offered  in  evidence 
by  the  Crown,  The  judge  received  them,  telling  the  jury  that  they 
were  to  regard  them,  not  cu  evidence  of  the  truth  or  falsehood  of  the 
charge  so  made,  but  as  evidence  of  the  fact  of  a  charge  having  been 
so  made ;  and  that  the  facts  evinced  by  the  mere  existence  of  those 
documents  might  be  tahen  into  their  consideration  upon  the  question  of 
the  existence  of  a  motive : 

Held,  that  the  documents  were  properly  admitted  in  evidence  for  that 
purpose, 

THIS  case  came  before  the  court  upon  a  case  reserved  by  Mr. 
Justice  Christian.  The  case  stated  was  as  follows : — Gal  way 
Spring  Assizes,  1858.  The  prisoners  were  tried  before  me  on  the 
16  th  of  March  last,  at  Gal  way,  for  the  murder  of  Mary  Lydane, 
otherwise  Conneally,  the  wife  of  the  prisoner  Patrick.  He  (Patrick) 
was  found  guilty  and  sentenced  to  be  executed  on  the  11th  of  May 
next.  John  (his  brother)  was  acquitted.  The  case  for  the  Crown 
was  one  entirely  of  circumstantial  evidence.  The  following  is  an 
outline  of  it :  On  the  22nd  January,  1856,  Mary  Conneally,  who 

(<i)  We  are  indebted  to  The  Irish  Jurist  for  the  report  uf  this  case. 
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had  been  a   servant  in  the  house  of  the  prisoner's  father,  swore        ^■®* 
informations  for  a  rape  against  Patrick  Lydane.     It  was  proved      lydanx. 

by  John  Scully,  Esq.,  the  magistrate  by  whom  the  informations        

were  taken,  and  by  Thomas  Joyce,  the  Petty  Sessions  clerk,  that  |^' 
the  informations  were  sworn  by  Alary  Conneally,  and  subscribed  Murder-- 
by  her  with  her  mark,  in  the  presence  of  Patrick  Lydane;  and  he  AdmwibiUty  of 
then  executed  a  recognizance,  with  sureties,  to  appear  to  the  <^<^'««««— 
charge  at  the  ensuing  Spring  Assizes  for  the  county  of  Galway.  Motive, 
At  the  approach  of  the  assizes,  however,  he  married  the  prosecutrix, 
and  in  consequence  the  prosecution  was  not  proceeded  with. 
Evidence  was  given  of  statements  made  by  Patrick,  some  before 
and  some  after  the  marriage,  the  purport  of  which  was,  that  he 
married  to  prevent  the  prosecution ;  that  the  marriage  would  not 
make  her  much  good;  that  she  and  her  mother  swore  falsely 
against  him;  that  he  would  give  her  a  short  life;  that  he  would 
have  her  soul.  They  never  lived  together  after  the  marriage, 
nor  did  it  appear  that  after  the  Spring  Assizes,  1856,  they 
were  ever  seen  together  until  the  27th  August  following; 
she  having  gone  to  live  with  her  mother,  he  continuing  to 
reside  with  his  father,  a  considerable  distance  apart.  Late  on  the 
evening  of  Wednesday,  the  27th  August,  1856,  he  went  to  her 
mother's  house,  where  she  then  wal^  with  two  boys,  her  brothers 
(the  mother  being  absent).  He  called  her  out,  and  took  her  away 
with  him  in  the  direction  of  his  father  s  house.  They  were  after- 
wards, on  the  same  night,  seen  together  in  the  neighbourhood  of 
that  house.  She  was  missing,  and  sought  for  by  her  mother  on 
the  Thursday  and  Friday — the  Lydanes  denying  all  knowledge 
of  her.  On  the  latter  day  (  Friday  29th  August)  her  body  was 
found  buried  in  the  sand,  on  the  margin  ofa  lake,  more  than  half  an 
English  mile  from  the  prisoner's  house.  The  medical  evidence  was, 
that  the  death  was  caused  by  suffocation,  or  strangulation,  not  by 
drowning.  There  was  a  small  wound  on  the  temple,  not  sufBcienf 
to  cause  death,  but  sufficient  to  produce  concussion  of  the  brain.  The 
piisoner,  on  being  arrested  on  the  same  day,  asserted  that  he  had 
not  seen  his  wife  for  the  last  six  months,  or  since  last  Spring 
Assizes.  There  were  other  circumstances  also  in  proof;  the  case 
presenting,  in  the  whole,  a  body  of  evidence  which,  in  my  opinion, 
fully  warranted  the  conclusion  at  which  the  jury  arrived.  The 
informations  sworn  by  Mary  Conneally  against  Patrick  Lydane, 
upon  the  22nd  January,  1856,  and  in  his  presence,  for  ra/^e,- as 
before  mentioned,  and  also  the  recognizance  entered  into  by  him 
upon  the  same  day,  to  appear  and  take  his  trial  upon  that  charge, 
were  offered  in  evidence  upon  the  part  of  the  Crown,  and  objected  | 

to  by  the  counsel  for  the  prisoner.  I  received  them  both,  but  told 
the  jury  that  they  were  not  to  regard  them  as  evidence  of  any- 
thing, save  simply  of  the  facts,  that  before  the  parties  married  such  | 
a  charge  had  been  made,  and  the  accused  placed  under  recognizance  ^ 
to  stand  his  trial -for  it;  that  they  had  nothing  whatever  to  do  with 
the  question  whether  that  charge  was  true  or  false,  but  that  the 
facts  evinced  by  the  mere  existence  of  these  documents  might  be                               I 
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^^         taken  into  their  consideration,  along  with  the  other  circumstances, 
Ltimns.      specially  as  bearing  upon  the  question  of  the  existence  of  a  motive 

which  might  have  prompted  the  prisoner  to  the  commission  of  the 

^^-        act    with  which  he  stood  charge.      I  request  the  opinion  of  the 
Ji/ttrr/cr—     judges  whether  this  evidence  was  properly  received,  and  whether 
AdmissibUity  of  the    oonvictiou    and    the    judgment   pronounced  upon    it    are 
^^*^«^  valid. 
jf^^  Jonathan  Chbistian. 

C  fF.  Blakeney  (with  him  Concannon)^  for  the  prisoner,  cited 
Reff.  V.  Beasion  (Dearsley  Cr.  Cas.  405) ;  Reff.  v.  Dilmare  (6  Cox 
Crim.  Cas.  52);  Reg.  v.  Day  (ibid.  55);  Reg.  v.  Ledbetter 
(3  Car.  &  Kir.  108);  Melen  v.  Andrews  (Moody  &  Malins  Rep. 
336);  Reo.  v.  Austin  (7  Cox  Crim.  Cas.  55);  Rex  v.  Smith 
(Russ.  &  Ky.  339)  ;  Rex  v.  Radbume  (Leach  Cr.  C.  457) ;  2  Russ. 
by  Greaves  888) ;  Reg.  v.  Forster  (Dearsley  Cr.  Cas.  458). 

The  Attomey^Generalj  the  SoUcUar-Generaly  and  fFest,  Q.  C, 
for  the  Crown,  were  not  called  on. 

Lefrot^  C.  J — In  this  case  the  court  are  unanimously  of 
opinion  that  this  evidence  was  properly  admitted.  It  was  not 
offered  in  evidence  as  an  information  taken  under  the  statute,  but 
was  given  in  evidence  as  a  charge  found  to  be  in  writing,  and  which 
happened  to  be  in  writing  because  the  information  was  made  upon 
a  certain  occasion.  The  recognizance  of  the  prisoner  was  taken 
upon  the  same  occasion  as  that  on  which  the  charge  was  made, 
and  was  also  in  writing,  and  was  no  more  to  be  regarded  than  if 
the  statute  had  never  been  made.  If  the  charge  rested  on  parol 
evidence,  and  the  party  against  whom  it  had  been  made  had  used 
expressions  equivalent  to  what  appeared  in  the  information,  all 
that  might  have  been  ^iven  in  evidence ;  but  nothing  of  the  sort 
could  here  be  given  m  evidence,  inasmuch  as  all  of  it  was  in 
writing,  and  the  only  proper  evidence  of  the  writing  was  the  docu- 
ments containing  the  matters  which  had  been  so  committed  to 
writing.  The  documents  were  not  given  in  evidence  to  substantiate 
the  truth  of  the  charge,  but  merely  as  to  the  fact  that  they  had 
been  made,  and  that  the  prisoner  had  entered  into  the  recognizance. 
Under  these  circumstances,  the  court  are  of  opinion  that  the 
evidence  was  properly  received;  and,  therefore,  the  conviction 
must  be  affirmed.  Conviction  affirmed. 
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CENTRAL   CRIMINAL   COURT. 

September  Session,  1858. 

September^  23. 

(Before  Watson,  B.,  and  HiLL,  J.) 

Reg.  v.  a.  H.  Cohen,  (a) 

9  4r  10    WiU.  3,  c,  41 — Having  possession  of  naval  stores^  marked 
mth  the  broad  arrow — Possession — Knowledge, 

On  an  indictment  charging  the  defendant^  under  the  9  Sf  \0  WilL  3, 
e,  41,  s,  2,  with  being  in  possession  of  naval  stores  marked  with  the 
broad  arrowy  it  is  necessary  to  show  not  only  that  the  defendant  was 
possessed  of  the  articles^  but  also  that  he  knew  they  were  marked  with 
the  broad  arrow, 

THE  defendant  was  indicted  under  the  9  &  10  Will.  3, 
c  41,  for  unlawfully  having  in  his  possession  certain  naval 
stores  of  the  Queen  marked  with  the  broad  arrow. 

From  the  evidence  it  appeared  that  the  defendant  assisted 
his  father  in  carrying  on  an  extensive  business  in  London, 
as  a  metal  merchant.  On  the  day  in  question  two  casks 
were  traced  by  the  police  to  the  warehouse  of  the  defen- 
dant, and  a  few  minutes  after  the  delivery,  the  police  officers 
entered  and  found  the  casks  in  the  passage  unopened.  They 
asked  the  defendant  where  he  obtained  the  casks  horn,  and  he 
said  from  a  Mr.  Warren,  of  Portsea.  On  being  opened  by  the 
officers  they  were  found  to  contain  a  quantity  of  naval  stores 
marked  with  the  broad  arrow.  On  the  desk  in  the  counting  house 
was  found  a  bill  for  the  carriage  of  the  two  casks  of  metal  from 
Portsea,  made  out  to  Mr.  H.  Cohen.  On  the  police  officers 
requesting  to  be  allowed  to  search  the  premises  the  defendant 
refused.  Great  resistance  was  made^  and  the  officers  were  ejected 
by  the  defendant's  workmen. 

Parry,  Seijt.  {Robinson  with  him),  for  the  defendant,  sub- 
mitted that  there  was  no  evidence  on  which  the  defendant  could 
be  convicted.     The  prosecution  were  bound  to  show  in  the  first 

(a)  Itoportod  by  B.  C.  Robinson,  Esq.,  BaniaUr-ftULaw. 


42  CRIMINAL  LAW   CASES. 

^^^-        place  that  the  metal  was  in  the  actual  posseaaion  of  the  defendant ; 
CoHBN.      ^^^>  secondly,  that  he  was  aware  of  the  nature  and  quality  of  that 
— -         which  he  so  possessed.     There  was  nothing  in   the  evidence  that 
1^-        made  out  either  proposition.      In  the  first  place,  the  mere  deposit 
Naval  stores   ^f  the  casks  for  a  few  minutes  in  the  passage  of  the  defendant's 
inarked  with  the  warehouse  was  no  proof  of  a  possession  by  him ;  but  even  were  it 
^!p^eS^  otherwise,  there  was  no  evidence  whatever  that  he  knew  what  the 
Knowledge,    casks  Contained.     It  might  be  that  the  moment  he  had  seen  the 
broad   arrow   marked   upon  the   metal,  he  would   at  once  have 
rejected  them.      The   statute,    when  it  speaks    of    "having   in 
possession,"  must  necessarily  mean  "  knowingly  having  in  posses- 
sion,"   otherwise    the  grossest   injustice   would  result.      Regr.  v. 
Wilmett  (3  Cox  Crim.  Cas.  281)  supported  this  view:  (Foster's 
Cr.  Law,  439);  Reg.  v.  Banks  (I  Esp.  145). 

West  (with  him  Sleigh\  for  the  prosecution. — The  word 
**knowingly"  used  by  Mr.  Justice  Coltman  in  that  case,  has 
reference  simply  to  the  having  in  possession,  and  there  is  abundant 
evidence  for  the  jury  of  such  a  knowledge  here.  The  casks  had 
been  for  some  minutes  in  the  warehouse,  and  a  bill  for  the  carriage 
of  them  was  on  the  desk  made  out  to  the  defendant  or  his  father. 
This  would  be  also  evidence  for  the  jury,  coupled  with  the  resis- 
tance to  any  search,  of  the  defendant's  knowledge  of  what  the 
casks  contained*;  but  it  is  submitted  that  it  is  unnecessary  to  show 
any  such  knowledge.  The  fact  of  the  possession  of  such  articles 
is  sufficient  under  the  statute,  and  it  is  for  the  defendant  to  justify 
the  possession  by  showing,  if  he  can,  a  certificate  from  the  com- 
missioners authorising  it. 

Parry^  Serjt.,  was  stopped  in  reply. 

Watson,  B. — I  am  of  opinion  that  it  is  necessary  in  order  to 
convict  a  person  under  this  statute  of  having  naval  stores  marked 
with  the  broad  arrow  in  his  possession,  to  show  not  only  that  he 
had  them  in  his  possession,  but  that  he  also  knew  the  nature  of  the 
articles,  and  that  they  were  marked  with  the  broad  arrow.  The 
statute  is  no  doubt  couched  in  very  general  terms ;  it  does  not 
state  in  so  many  words  that  he  must  have  them  in  his  possession 
**  knowingly,"  but  that  must  be  the  true  meaning  of  the  statute. 
The  word  possession  imports  knowledge  of  that  which  is  possessed. 
As  to  the  question  of  possession,  if  it  were  necessary  in  this  case, 
X  should  leave  it  to  the  jury  to  decide  it,  with  the  observation  that 
although  the  casks  were  brought  to  the  prisoner's  premises,  there 
was  no  evidence  of  the  terms  on  which  they  were  sent,  nor  was 
any  time  given  for  examination  or  for  exercising  any  discretion  as 
to  returning  or  rejecting  them.  The  case  of  Reg.  v.  fVilmett^  before 
Mr.  Justice  Coltman,  is  precisely  on  all  fours  with  this,  and 
specifically  points  to  a  knowledge  of  the  mark  being  there,  other- 
wise there  could  be  no  conviction.  This  view  appears  to  me  to 
be  one  of  sound  law  and  sound  sense,  and  gives  the  only  reasonable 
interpretation  to  the  statute.  In  my  opinion  it  is  necessary,  in 
point  of  law,  to  show  that  the  defendant  did  know  that  the 
articles  had  the  broad  arrow  upon  them,  supposing  it  to  be  proved 
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that  they    were    in    hiB  possession,  and  there  is  no  reasonable        *"®' 
evidence  to  go  to  the  jury  of  any  such  knowledge.  Cohbn. 

H1LL9  J. — I  am  of  the  same  opinion.     It  is  no  offence  under       

the  second  section  of  this  statute,  unless  the  person  charged  had        ^^^^- 
possession  of  the  goods  knowing  them  to  be  marked  with  the  jf^^gi  ^^^re* 
oroad  arrow.     This  is  made  clear  by  a  reference  to  the  recital  in  mark^  wUh  th€ 
the  first  section.     The  possession  in  the  second  section  is  put  in  ^'^^^^^^ 
exactly  the  same  category  with  the  concealing,  which  is  a  positive    Knowledge, 
act  done  by  the  individual  in  order  to  constitute  the  crime.     In 
my  opinion  it  is  necessary  to  show  that  the  person  sought  to  be 
fixed  with  the  crime,  under  the  second  section,  had  a  knowledge 
that  the  goods  were  marked  with  the  broad  arrow,  and  if  he  was 
ignorant  of  that  fact  he  is  not  guilty  of  any  offence  within  the 
meaning  of  the  statute.     The  application  of  common  sense  to  the 
construction  of  the  statute  shows  that  this  must  be  so.      If  a 
couple  of  casks  of  old  metal  obtained  from  ships  contained  one 
thousand  pieces,  and  one  piece  only  bore  the  objectionable  mark, 
could  it  be  said  that  the  person  to  whom  the  casks  were  sent  was 
guilty  of  any  criminal  offence  before  he  had  opened  the  casks  and 
seen  the  metal ;  and  yet,  if  this  application  of  the  statute  is  insisted 
on,  the  Crown  must  go  the  whole  length  of  contending  for  that 
absurdity.     It  appears  to  me,  therefore,  to  be  only  applying  plain 
common  sense  to  the  construction  of  this  statute,  to  hold  that  no 
offence  is  committed  under  the  second  section  unless  it  is  shown 
that  the  individual  in  whose  possession  or  custody  the  goods  were, 
knew  that  they  were  marked  with  the  broad  arrow. 

Not  guilty. 

Sleigh  and  l^est^  for  the  prosecution. 

Parry,  Seijt.,  and  Robinson,  for  the  defendant 
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ixtlatiti. 

COURT  OF  CRIMINAL  APPEAL. 

May  22,    1858. 

(Before  Lefroy,  C.J.,  Monahan,  C.J.,  Pioot,  C.B.,  Ball, 
Kkogh,  Christian,  and  O'Brien,  JJ.,  Pennefather, 
Richards  and  Greene,  BB.) 

Reg.  v.  Burke,  (a) 

Evidence'-^  Contradiction  on    collateral  matters. 

A  witness  was  called  on  behalf  of  a  prisoner  ;  before  the  witness  was 
sworn  he  professed  an  inability  to  speak  English,  No  question  was 
then  raised  on  the  fact  by  the  counsel  for  the  Crown^  and  accordingly 
the  witness  was  sworn  in  Irishy  and  gave  his  evidence  in  that  language 
through  an  interpreter.  On  cross-examination  he  was  asked  whether ^  on 
a  recent  occasion^  he  had  not  spoken  in  English  to  two  persons  who  were 
present  in  courts  and  shown  to  witness.  He  denied  the  fact^  and  those 
two  persons  were  called  by  the  Crown  to  contradict  die  statement  so 
madcj  and  their  statements  were  sent  to  the  jury  as  evidence. 

Held,  that  such  evidence  was  inadmissible  to  show  that  the  witness  had 
made  such  a  statement, 

^^HIS  came  before  the  court  upon  the  following  case,  reserved 
-L  by  Mr.  Justice  O'Brien,  for  the  opinion  of  the  court.  "  The 
prisoner  was  tried  and  convicted  before  me  at  the  last  Mayo 
assizes,  for  a  rape  upon  Margaret  Sheridan,  on  the  7th  October, 
1857.  Margaret  Sheridan  was  sworn  and  examined  in  Irish,  and 
stated,  amongst  other  things,  that  she  and  the  prisoner  were  at 
the  time  in  the  employment  of  a  man  named  Walsh ;  that  imme- 
diately before  the  offence  was  committed,  she  and  the  prisoner, 
and  a  boy  named  Martin  Thornton,  were  working  together  in  Lord 
KiUnaine's  garden ;  that  she  went  into  the  garden  house  to  warm 
a  young  chud  of  Walsh's  (who  it  appeared  was  about  four  or  five 
years  old) ;  that  the  prisoner  followed  her  into  the  hous^,  and 
turned  out  the  child,  and  then  committed  the  offence  against  her 
will ;  that  she  cried  out ;  that  Thornton  came  into  the  garden  house 
immediately  after,  and  made  some  jesting  observations  to  the  pri- 
soner. She  also  stated  that  before  that  time  she  used  to  sleep  in 
Walsh's  house,  but  that  on  that  evening  she  went  to  sleep  at  the 

(a)  We  are  indebted  to  The  Iridi  Juriet  for  the  report  of  this  caee. 
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house  of  her  aunt,  Judith  Lize,  and  made  a  complaint  to  her,  and        Rbo. 
went  next  morning  to  a  magistrate,  and  made  her  complaint  to  him,      ^jj^^^ 
and  was  examined  by  Dr.  Twiss,  and  did  not  afterwards  return  to        ^ —  ' 
Walsh's  house  or  employment.     Judith  Lize  and  Dr.  Twiss  were        18S8. 
also  examined  by  the  Crown.     The  prisoner's  counsel  addressed    jj,,j^~^_ 
the  jury,  and  Martin  Thornton  was  produced  as  a  witness  for  the  contradictim 
prisoner.     He  stated  he  could  not  speak  English,  and  was  accord-    o»  collateral 
ingly  sworn  and  examined  in  Irish,  through  an  interpreter.     He 
deposed  amongst  other  things,  that  when  he  and  the  prisoner  and 
Margaret  Sheridan  were  working  in  the  garden  on  the  day  in 
question,  the   prisoner  went   into   the   garden   house,   to  warm 
Walsh's  son,  that  Margaret  Sheridan  then  followed  the  prisoner 
into  the  house,  and  that  he,  the  witness,  went  into  the  house  in 
two  or  three   minutes  after.     The  statements  of  the  witness  of 
what  subsequently  took  place,  were  quite  in  contradiction  of  the 
evidence  of  Margaret  Sheridan,  and,  if  true,  would  have  been 
strong  grounds  for  the  acquittal  of  the  prisoner.     On  being  cross- 
examined  by  the  Crown  counsel,  Thornton  again  denied  that  he 
could    speak  English,   and   being   further  cross-examined  as   to 
whether  he  had  not  within  the  last  few  days  spoken  in  English  to 
two  girls  (Sarah  Anne  Gorman  and  Bridget  Heilly,  who  were 
then  in  court,  and  sworn  witnesses)  and  sung  in  their  presence,  in 
English,  a  song  called  *^  The  Heights  of  Alma,"  he  denied  that  he 
had  spoken  to  them  in  English,  or  that  he  had  sung  said  song 
at  all  in  English  or  in  Irish.     Thornton  was  also  cross-examined  as 
to  whether  he  had  not  been  the  night  before  in  company  with  the 

?ri8oner,  (who  it  appeared  was  out  on  bail  to  stand  his  trial),  and 
Thornton  stated  in  reply,  that  he  had  not  been  at  all  with  the 
Erisoner  the  night  before,  or  since  he,  Thornton,  came  into  Castle- 
ar,  and  he  also  stated  that  he  was  no  relation  of  the  prisoner.  The 
case  for  the  prisoner  having  closed,  said  Sarah  Anne  Gorman  was 
produced,  and  sworn  as  a  witness  on  the  part  of  the  Crown,  and  was 
asked  by  the  Crown  counsel  a&to  Martin  Thornton's  having  within 
the  last  few  days  spoken  to  her  in  English,  and  sung  said  song  in 
English  in  her  presence.  The  prisoner's  counsel  objected  to  this 
examination  and  evidence,  before  the  evidence  was  given,  but  did 
not  press  his  objection,  or  call  upon  me  to  reserve  any  question,  or 
take  any  notes  respecting  it.  I  allowed  the  examination  of  Sarah 
Anne  Gorman  to  proceed,  and  she  stated  that  she  and  Thornton 
had  been  lodging  for  some  days  previous  in  Mr.  Kirby's  house  in 
Castlebar,  and  that  on  the  night  before  last,  Thornton  had  sung 
said  song  in  English  in  her  presence,  and  had  spoken  to  her  in 
English.  Thornton  repeated  his  denial  of  his  having  sung  said 
song.  She  also  stated  that,  during  the  preceding  day,  she  had 
seen  the  prisoner  several  times  in  company  with  Thornton,  in  Mr. 
Kirby's  house.  Bridget  Keilly  was  also  then  examined  as  a 
witness  for  the  Crown,  and  stated  she  also  lived  at  Mr.  Kirby's 
hou8e»  and  that  during  the  last  three  or  four  days  she  had  heard 
Thornton  sineine  said  song  in  English,  and  that  he  had  spoken  to 
her  in  English  the  evening  before  and  previously,  and  that  she 
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^^'        had  seen  the  prisoner  and  Thornton  talking  together  the  day  '^ 

Burke.       before.     The  prisoner's  counsel  then  addressed  the  jury  as  to  the  -^ 

evidence  of  Sarah  Anne  Gorman  and  Bridget  Reilly.     The  jury  ^^ 

]^^'        found  the  prisoner  guilty,  and  I  am  of  o[)inion  that  their  decision,  '-' 

Evidence-^     between  the  conflicting  evidence  of  Margaret  Sheridan  and  Martin  ■« 

Contradiction  Thomton,  was  much  influenced  by  the  contradiction  of  Thornton's  =■ 

on  collateral  statement,   as  above   mentioned,    by    Sarah    Anne   Gorman  and  ii 

Bridget  Reilly ;  on  which  contradiction  I  observed  in  my  charge. 
i  sentenced  the  prisoner  on  a  subsequent  day,  during  the  assizes,  ^: 

to  three  years  penal  servitude.     No  application  was  made  to  me  ^^i 

to  reserve  any  question  as  to  the  admissibility  of  the  evidence  of 
Sarah  Anne  Gorman  or  Bridget  Reilly  until  after  the  termination 
of  the  Mayo  Assizes,  and  after  the  commencement  of  the  Galway 
Assizes,  when  I  was  applied  to  by  the  prisoner's  counsel  to  reserve 
as  to  the  admissibility  of  such  evidence,  for  the  opinion  of  the 
judges  under  11  &  12  Vict.  c.  78.  I  deferred  deciding  on  the  ap- 
plication until  those  acting  for  the  Crown  were  apprised  of  it,  but 
in  consequence  of  a  communication  made  by  me  to  the  Government 
the  execution  of  the  sentence  has  been  delayed,  and  the  prisoner 
remains  in  the  gaol  of  Castlebar.  The  Crown  counsel  contended 
that  the  evidence  was  admissible,  and  also  objected  to  my  reserving 
the  question  under  the  statute,  in  consequence  of  the  lateness  of 
the  period  at  which  the  application  was  made.  I  beg  therefore 
to  request  the  opinion  of  tiie  judges,  whether  the  evidence  given 
by  Sarah  Anne  Gorman  and  Bridget  Reilly,  to  contradict  the  state- 
ments of  the  witness  Thornton,  as  above  mentioned,  was  properly 
received^  and  whether  the  conviction  and  the  sentence  pronounced 
upon  it  were  valid ;  and  also  whether  under  the  foregoing  circum- 
stances, the  question  could  be  reserved  under  the  statute,  as  in 
case  the  judges  be  of  opinion  that  the  evidence  in  question  should 
not  have  been  received,  but  that  the  question  could  not  be  re- 
served under  the  statute,  T  think  it  would  be  a  case  for  the 
recommendation  of  the  prisoner  to  the  Crown. 

*<  James  O'Brien." 
George  Malley^  for  the  prisoner,  cited  Alcock  v.  Exchange  In- 
surance   Company  (13  Q.B.,  292);  Attorney- General  Y.Hitchcock 
(1  Exch.  93);  Taylor  on  Evidence,  1120. 

The  Solicitor- General  (with  him  R.  P.  Lloyd\  for  the  Crown, 
cited  Reg.  v.  Watson  (2  Stark.  157);  Thomas  v.  David  (7  C.  &  P. 
350);  Lord  Stafford's  case  (7  Howell's  St.  Trials,  1400);  Carpenter 
y.  Wall  (1 1  Adol.  &  EL  803);  Queen's  case  (2  Brod.  &  Bing.  711.) 

June  2. 

The  judges  diifering  in  opinion,  O'Brien,  J.,  first  delivered  judg- 
ment. 

O'Brien,  J. — I  may  observe,  that  the  question  involved  in  the 
case  is  one  of  considerable  importance  as  aifectsthe  administration 
of  justice  in  those  parts  of  this  country  where  many  persons 
profess  not  to  speak  or  understand  the  English  language,  and  are 
examined  in  Irish ;  and  it  is  especially  important  with  reference  to 
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orosa-examination,  the  great  value  of  which  arises  from  the  de-        ^^^' 
meanour  of  the  witness,  and  the  hesitation  or  fairness  with  which      burkb. 

he  answers  questions  unexpected  by  him,  and  put  suddenly  tohim,        

and   his  demeanour  while  being  so  cross-examined  is   powerful        *®5^ 
with  the  jury  to  judge  of  the  credit  which  they  ought  to  give  to    Evidenet— 
his  testimony  ;  and  it  is  plain  that  the  value  of  this  test  is  very  Contradict  on 
much  lessened  in  the  case  of  a  witness  having  a  sufficient  know-   '^J^'l^*^' 
ledge  of  the  English  language  to  understand  the  questions  put  by      *""  "^ 
counsel,  pretending  ignorance  of  it,  and  gaining  time  to  consider  his 
answers  while  the  interpreter  is  going  through  the  useless  task  of 
interpreting  the  question  which  the  witness  already  perfectly  under- 
stands.    To  any  one  who  has  been  conversant  with  trials,  whether 
criminal  or  civil,  the  importance  of  this,  and  the  materiality  of  the 
&ct  as  to  the  language  in  which  the  witness  is  to  be  examined,  is 
so  well  known  that  it  is  unnecessary  for  me  to  make  any  further 
observations  on  it.     Now,  if  this  evidence  be  rejected,  is  the  pro- 
position to  be  laid  down,  that  a  dishonest  witness,  by  pretenaine 
ignorance  of  the  language  with  which  the  counsel,  the  judge,  and 
the  jury  are  acquainted,  is  to  be  allowed   such  an  undue  advan- 
tage for  himself  and  for  the  party,  whether  plaintiif  or  defendant, 
whether  prosecutor  or  prisoner,  for  whom  he  is  produced  ?     The 
importance  and  materiality  of  this  has  been  admitted  in  the  pro- 
gress of  the  argument,  and  it  was  suggested  that  even  though  it 
should  be  decided  that  the  course  taken  in  this  instance  was  wrong, 
yet  that  another  course  remained  open ;  that  the  judge  might  take 
upon  himself  the  office  of  instituting  this  inquiry,  and  that  before 
a  witness  is  examined  to  the  facts  of  the  case  he  might  be  exa- 
mined as  to  his  knowledge  of  the  language,  and  that  not  only  the 
witness  himself,  but  other  witnesses  also,  might  be  produced,  as 
has  been  suggested,  to  contradict  his  testimonv  upon  this  subject. 
The  judge  would  have,  in  such  a  case,  to  decide  upon  the  ques- 
tion, and   determine  whether   he  will  give  credit  to   the  man's 
representation  of  his  ignorance,  accept  or  reject  it.     I  think  it 
evident  that  if  the  evidence  is  receivable,  the  course  proposed  is 
open  to  some  serious  objections.     Such  a  course  would  be  more 
objectionable   than  the  subsequent   examination  of  witnesses  to 
contradict  the  party  as  to  his  alleged  ignorance  of  the  language. 
If  the  course  is  not  allowed,  the  administration  of  justice  is  left 
exposed  to  this  difficulty,  that  a  witness  to  an  important  pait  of 
the  case  may,  by  firmly  denying  his  knowledge  of  the  English 
language,  give  his  testimony  in  a  manner  which  would  give  him 
an  advantage  which  he  is  not  entitled  to,  and  would  not  otherwise 
possess.     Now,  as  to  the  objection,  which  is,  that  no  matter  how 
inconvenient  it  may  be,  or  whether  there  may  be  a  failure   of 
justice  in  particular  cases,  the  objection  is,  that  there  is  a  rule  of 
law  against  the  reception  of  this  evidence,  for,  as  an  argument  for 
its  rejection,  a  generid  rule  of  law  is  relied  on,  which  excepts  the 
giving  of  evidence  to  contradict  a  witness  upon  irrelevant  and 
collateral  statements,  not  going  to  prove  immediately  the  guilt 
or  innocence  of  the  prisoner.     Now  tne  materiality  of  the  answer 
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^  •        in  this  case  cannot  be  denied^  but  the  question  is,  is  it  within  the 

BuEKB.       rule  to  which  I  have  already  referred,  collateral  and  irrelevant  to 

~~        the  issue  ?     The  rule  which  has  been  adopted,  and  the  reasons  of 

;        it,  are  stated  by  Mr.  Taylor  in  his  work  on  Evidence,  at  page  1 120 

Evidenos-'    of  the  sccoud  edition,  as  follows :  *•  With  respect  to  all  questions 
(^<»iiradictwn  put  to  a  witness  on  cross-examination  for  the  purpose  of  directly 
^f^uer^     testing  his  credit,  it  may  be  broadly  laid  down,  that  if  the  ques- 
tions relate  to  relevant  facts,  the  answers  may  be  contradicted  by 
independent  evidence ;  if  to  irrelevant,  they  cannot.    It  becomes, 
then,    necessary  to  ascertain  what    matters  connected  with   the 
witness  are  or  are  not  relevant ;  and  here,  in  addition  to  what  has 
been  cited  in  a  former  chapter,  it  should  be  observed,  that  inquiries 
respecting  the  previous  conduct  of  the  witness  will  almost  invaria- 
bly be  regarded  as  irrelevant,  provided  such  conduct  be  not  con- 
nected with  the  cause  or  the  parties.     Therefore,  if  a  witness  be 
questioned,  on  cross-examination,  respecting  the  commission   of 
crimes  by  him  on  some  former  occasion,  his  answers,  except  in  the 
case  of  a  former  conviction,  must  be  taken  as  conclusive.     This 
rule  is  founded  on  two  reasons :  first,  that  a  witness  cannot  be 
expected  to  come  prepared  to  defend  all  the  actions  of  his  life ;  and 
next,  that  to  admit  contradictory  evidence  on  such  points  would, 
of  necessity,  lead  to  inextricable  confusion,  by  raising  an  almost 
endless  series  of  collateral  issues.     The  rejection  of  the  contradic- 
tory testimony  may,  indeed,  sometimes  exclude  the  truth,  but  this 
evil,  acknowledged  though  it  be,  is  as  nothing  compared  with  the 
inconveniences  that  must  arise  were  a  contrary  rule  to  prevaiL** 
Those  are  the  rules  laid  down  by  Mr.  Taylor ;  but  still  it  is  a  rule 
that  leaves   untouched   the   question,   what  is  within  the  cases 
irrelevant  or  collateral,  for  the  purpose  of  excluding  the  contra- 
dictory evidence.     Now,  we  find  that  in  several  instances  state- 
ments of  a  witness  as  to  matters  not  the  transactions  the  subject  of 
investigation,  not  connected  with  the  guilt  or  innocence  of  the 
prisoner,  have  been  admitted,  for  reasons  to  some  of  which  I  shall 
now  advert.     It  is  a  rule  that  has  been  applied  from  time  to  time, 
and  it  would  be  seen^  by  reference  to  the  cases,  that  it  is  based  on 
no  other  grounds  than  the  two  to  which  I  have  already  referred — 
the  inconvenience  of  several  issues  and  the  injustice  to  the  prisoner 
of  calling  on  him  to  give  evidence  as  to  matters  which  he  had  no 
reason  to  expect  he  would  have  been  questioned  upon.     I  admit 
there  are  no  cases  in  which  evidence  like  this  has  been  received ; 
but,  on  the  other  hand,   there  are   none  in  which   it  has  been 
rejected ;  and  then  we  must  examine  the  cases  in  order  to  ascertain 
whether  the  exceptions  apply  in  this  instance,  whether  the  reasons 
of  public  justice,  and  the  due  administration  of  the  law,  and  its 
importance  in  the  investigation  of  truth,  do  not  make  this  d  case 
in  which  the  contradictory  evidence  ought  to  be  admitted.     Now, 
I  have  already  stated  what  Mr.  Taylor  has  mentioned  as  the  result 
of  the  authorities.     In  the  very  next  page  he  goes  on  to  state, 
''  Whether  questions  respecting  the  motives,  interest,  or  conduct 
of  the  witness,  as  connected  with  the  cause,  or  with  either  of  the 
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parties,  are  irrelevant,  is  a  point  on  which  the  authorities  differ. 
K0W9  let  us  consider  one  case  in  which  the  evidence  has  been 
rejected ;  I  mean  where  a  witness  is  asked  whether  he  committed 
some  crime  at  some  former  period  of  his  life,  and  there  his  answer 

is  not  to  be  contradicted.     The  fact  of  his  having  committed  the     

crime  is  not  connected  with  the  transaction  ia  question  at  the  Contradieiiom 
trial;  it  has  no  more  connection  with  even  the  evidence  given  by  ^"^^^ST*^ 
him  than  so  far  as  the  circumstance  of  his  having  committed  some  *^ 
crimes,  or  been  guilty  of  some  dereliction  of  moral  dutv,  on  some 
former  occasion,  may  or  may  not  affect  the  iury  in  the  opinion 
they  may  form  of  the  witness.  But  suppose  the  witness  to  answer- 
in  the  affirmative,  why,  nothing  would  be  altered  in  the  procedure 
of  the  trial ;  the  matter  would  go  on  on  the  fact.  It  is  hard  to 
say  whether  it  would  affect  the  credit  attached  to  his  evidence ; 
but  I  will  ask,  whether,  if  the  witness  who  comes,  and  has  stated 
his  ignorance  of  the  English  language,  and  has  accordingly  given 
his  sworn  testimony  in  Irish,  and  all  his  answers  are  taken  on  the 
faith  of  his  ignorance  of  English,  if  it  should  turn  out  that  his 
whole  conduct  on  the  trial  has  been  a  fraud  on  the  administmtion 
of  justice,  can  his  conduct  be  compared  with  that  of  a  criminal 
who  has,  at  some  distant  time,  committed  some  crime?  Another 
reason  given  is,  that  it  is  unreasonable  to  expect  that  a  witness 
will  come  prepared  to  answer  for  all  the  actions  of  his  life.  Can  that 
be  said  in  the  case  here  ?  A  witness  is  produced  with  the  state* 
ment  that  he  is  an  Irish  witness :  his  whole  evidence  is  given  on 
that  assumption ;  and  can  it  be  contended  that  he  has  a  right  to 
complain  of  being  taken  unexpectedly,  if  he  is  interrogated  as  to 
that  which  is  the  foundation  of  his  whole  testimony  ?  There  is 
another  class  of  cases  in  which  that  testimony  has  been  admitted* 
You  are  allowed  not  onlv  to  examine  or  cross-examine  a  witness 
as  to  his  relationship  with  either  of  the  parties,  but  you  are  also 
allowed,  if  he  denies  his  relationship,  to  contradict  his  denial; 
because,  it  is  said,  if  you  prove  his  relationship  to  either  party,  you 
prove  a  state  of  interest  from  which  the  jury  may  infer  a  bias,  the 
existence  of  which  may  induce  him  to  give  a  statement  different 
fix>m  the  truth.  Thus  there,  for  the  sake  of  this  double  contin<^ 
gency,  as  I  may  call  it,  you  are  allowed  to  bring  a  witness  to  con<^ 
tradict  the  statement  made  by  the  witness.  I  do  not  understand 
that  because,  as  has  been  said  by  the  counsel  for  the  prisoner,  the 
witness's  reluctance  to  give  his  evidence  in  the  English  language 
may  arise  from  this,  that  though  he  may  understand  that  language, 
still  he  may  not  be  familiar  with  it,  and  that  want  of  familiarity 
may  be  such  as  to  render  him  reluctant  to  give  his  evidence  in  it ; 
an<^  therefore,  it  may  be  said,  that  you  have  no  right  to  assume  that 
his  denial  is  made  for  the  purpose  of  bias.  But  the  very  account 
of  the  witness's  knowledge  of  the  language  may  be  an  important 
matter  to  consider,  in  order  to  decide  whether  his  denial  of  the 
knowledge  of  it  arises  from  his  want  of  knowledge,  or  from  bias. 
If  it  was  shown  that  the  witness  had  been  examined  and  cross- 
examined  on  former  trials,  would  not  that  be  a  powerful  circum- 
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Beo.        stance  with  the  jury,  to  establish  the  existence  of  bias ;  and  is  it 
BuRKB.      °^^   inconsistent   to   say,   that   you   are   to   admit  contradictory 
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evidence  to  prove  a  bias,  which  may  possibly  exist,  and  that  where 
all  matei'ials  exist  to  show  it  you  cannot.  I  confess  I  do  not  see 
the  difference  between  the  case  of  Thomas  v.  Damd  (7  C.  &  P. 
350),  and  that  of  a  witness  objecting  to  give  his  evidence  in  Eng- 
lish and  denying  his  knowledge  of  that  language,  because  suppos- 
ing his  knowledge  and  familiarity  with  it  to  be  sufficient  to  enable 
him  to  give  his  evidence  in  English,  that  would  be  a  circumstance 
from  which  to  infer  bias,  and  in  order  to  decide  that^  evidence 
must  be  produced  to  the  jury,  and  then  it  is  for  them  to  say 
whether  tne  denial  arises  from  bias  or  not  Well,  there  is  another 
class  of  cases  in  which  this  contradictory  evidence  has  been  received, 
and  that  is  in  the  case  of  a  witness  having  tampered  with  other 
persons.  There  can  be  no  doubt  that  the  fact  of  his  having  tam* 
pered,  is  not  connected  with  the  guilt  or  innocence  of  the  prisoner ; 
it  is  idle  to  say,  that,  though  it  discredits  the  witness,  it  is  more  or 
less  connected  with  the  case ;  but  how  is  the  prisoner  to  be  affected 
by  it  ?  The  question  is  as  to  the  witness ;  if  he  admits  the  charge 
the  matter  is  at  an  end ;  if  he  denies  it,  and  his  denial  is  contra- 
dicted, it  is  for  the  jury  to  estimate  the  value  of  his  testimony  on 
the  main  case  ;  that  principle  was  acted  on  in  Lord  Stafford's  case, 
and  the  doctrine  v^as  frequently  recognized  in  the  case  of  the 
Attomey^Creneral  v.  Hitchcock^  in  1  Ex.  B.  at  p.  94,  where  it  was 
admitted  by  the  judge,  that  if  the  evidence  had  been  offered  to 
show  that  the  witness  had  received  a  bribe  it  would  have  been 
admissible.  Although  not  connected  with  the  matter  which  was 
being  tried,  it  is  connected  with  it  in  this  manner,  that  it  mater- 
nally affects  the  prospect  of  arriving  at  the  truth;  and  if  the 
evidence  was  considered  admissible  in  that  case,  for  the  purpose  of 
contradicting  the  witness,  I  do  not  see  why  the  same  principle  is 
not  to  be  extended  to  the  case  before  the  court,  where,  I  repeat, 
that  I  know  nothing  more  important  than  that  the  whole  evidence 
as  taken  from  the  witness  is  based  upon  the  truth  of  what  he  has 
sworn  to,  his  ignorance  of  the  English  language.  Now,  I  have 
mentioned  the  case  of  the  Attorney^General  v.  Hitchcock.  In  that 
case  Chief  Baron  Pollock  lays  down  the  rule  in  terms  I  think  too 
general.  He  there  says,  at  page  99,  ^'My  view  has  always 
been,  that  the  test  whether  the  matter  is  collateral  or  not, 
is  this:  if  the  answer  of  a  witniess  is  a  matter  which  you 
would  be  allowed  on  your  part  to  prove  in  evidence;  if  it 
have  such  a  connection  with  the  issue  that  you  would  be  allowed 
to  ffive  it  in  evidence,  then  it  is  a  matter  on  which  you  may  con- 
tradict him."  I  think  that  it  is  too  narrow  a  test  for  the  admis- 
sibility of  the  evidence ;  the  Chief  Baron  goes  on,  ^*  or  it  may  be 
as  well  put,  or  perhaps  better,  in  the  language  of  my  brother 
Alderson,  this  morning,  that,  if  you  ask  a  witness  whether  he  has 
not  said  so  and  so,  and  the  matter  he  is  supposed  to  have  said 
would,  if  he  had  said  it,  contradict  any  other  part  of  his  testimony, 
then  you  may  call  another  witness  to  prove  that  he  had  said  so,  in 
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order   that  the  jury  may  believe  the  account  of  the  transaction 

which  he  gave  to  that  other  witness  to  be  the  truth,  and  that  the       burck. 

statement  he  makes  on  oath  in  the  witness-box  is  not  true."     In         

this  case  the  contradiction  is  one  calculated  to  affect  a  material  ^^^ 
part  of  the  testimony,  but  does  it  not  do  more?  Does  it  not  Evidence^ 
qualify  the  whole  of  the  testimony?  I  do  not  think  that  the  Contradiction 
dictum  of  Baron  Alderson  can  be  relied  on  to  push  the  rule  to  the  ^^^^^T^ 
extent  sought.  It  cannot  be  said  that  the  statement  in  question 
is  entirely  immaterial,  or  not  one  which,  in  the  words  of  Baron 
Alderson,  the  contradiction  qualifies  or  contradicts.  Then  we 
have  to  consider  the  question  on  the  grounds  of  the  alleged  incon- 
venience ;  in  fact,  can  there  be  said  to  be  any  inconvenience  here 
with  respect  to  the  witness  himself?  Well  then,  Baron  Alderson 
refers  to  the  question  of  inconvenience ;  and  Baron  Rolfe,  now 
Lord  Cranworth,  says,  "  Some  line  may  be  drawn,  and  I  take  it 
the  established  rule  is,  that  you  may  contradict  any  portion  of  the 
testimony  that  is  given  in  support  on  contradiction  of  the  issue 
between  the  parties."  I  shall  now  only  refer  to  one  class  of  cases 
in  which  the  evidence  has  been  admitted.  A  witness  is  asked 
whether  he  has  ever  given  a  different  statement  of  any  part  of  the 
transaction  in  question,  and  he  answers  that  he  has  not ;  in  such  a 
case  he  is  allowed  to  be  contradicted ;  why  ?  Not  that  the  fact  of 
the  former  statement  would  be  evidence  against  the  parties,  but 
the  purpose  is  to  contradict  the  witness.  It  would  be  endless  to  say 
this,  that  upon  every  question  that  a  witness  is  asked  upon  cross-* 
examination,  the  contrary  of  what  he  states  may  be  established  by 
evidence.  It  is  necessary  to  lay  down  some  rule.  As  to  the  words 
**  collateral  and  irrelevant,"  I  have  shown  how  much  they  may  be 
qualified  by  applying  them  to  things  affecting  the  character  and 
oondoct  of  the  witness  connected  with  the  parties  to  the  case. 
Well  now,  I  have,  I  think,  shown  that  none  of  the  cases  in  which 
this  evidence  has  been  rejected  is  identical  with  the  present, 
and  that  we  may  without  encroaching  on  the  rule, — without  any 
inconvenience  arising  from  trying  several  collateral  issues — without 
ex|>obing  the  witness  to  the  danger  of  being  taken  bv  surprise,  we 
may  engraft  this  exception  on  the  rule  to  which  I  have  referred. 
With  regard  to  the  course  proposed,  that  this  examination  should 
be  conducted  by  the  judge,  I  do  not  offer  any  opinion  on  the 
legality  of  it ;  I  think  the  prisoner  might  complain  of  the  hardship 
which  he  would  be  under  if  the  course  were  adopted ;  the  judge 
goes  into  the  inquiry  in  the  hearing  of  the  jury ;  if  he  rejects  the 
witness,  the  prisoner  is  deprived  of  the  chance  of  the  jury  believing 
the  evidence  which  the  judge  disbelieved,  while  if  the  judge 
believed  the  witness,  the  jury,  by  the  inquiry,  may  be  led  to  dis- 
believe him ;  and  it  is  idle  to  say  that  they  would  not  be  influenced 
by  what  they  have  heard,  and  that,  the  judge  may  eet  rid  of  it  by 
bidding  them  expunge  from  their  minds  all  that  they  have  heard 
in  the  early  part  of  the  case.  I  think  that  would  be  a  course  more 
productive  of  inconvenience  than  the  other,  because  the  number  of 
iisaet  would  remain  still,  the  witness  would  be  just  as  unprepared, 
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^'^       and  I  think  the  prisoner  at  greater  disadvantage  than  here,  where 
BuiucB.      ^  ^^®  j"^7  ^^^  ^h^  witness  contradicted,  they  still  are  judges  of 

the  weight  they  are  to  attach  to  this  testimony.     There  is  one 

]^'       other  class  of  cases  in  which  the  witnesses  are  objected  to  on  the 
Evidmoe^    gTound  of  inconvenience.     It  was  formerly  held  that  that  should 
Contradictum  be  done  before  the   examination   in  chief;  I  believe  it  is  now 
on  ooWutnd  gettled,  even  before  the  recent  acts,  that  if  at  any  period  of  the 
^      trial  an  objection  appeared  to  the  evidence,  that  the  evidence  should 
be  expunged ;  here  that  course  was  not  resorted  to,  and  the  judge 
did   not  feel  himself  called  on  to  express  his  opinion  as  to  the 
impression  on  his  own  mind  with  respect  to  the  evidence,  and  the 
whole  was  left  to  the  jury.     I  cannot  conceive  anything  more 
serious  in  those  parts  of  the  country  where  the  Irish  language  is 
generally  spoken^  than  that  a  witness  should  be  able,  on  nis  own 
representation,  uncontradicted,  to  place  himself  at  such  an  advan- 
tage over  the  jury,  the  counsel,  and  the  judge.     If  the  inquiry  is 
to  oe  gone  into,  1  cannot  see  why  it  should  not  be  done  as  in  the 
present  case,  and,  therefore,  I  have  come  to  the  conclusion  that 
this  evidence  was  rightly  received  upon  the  trial. 

Christian,  J. — ^I  am  sorry  that  I  feel  constrained  to  come  to  a 
conclusion  different  from  that  arrived  at  by  my  brother  O'Brien, 
because  I  entirely  concur  with  him  in  the  importance  of  the  ques- 
tion, and  in  the  strong  observations  which  he  has  made  as  to  the 
mischiefs  which  may  m  some  cases  arise  from  the  rejection  of  this 
evidence;  but  I  am  of  opinion  that  this  evidence  ought  not 
to  have  been  received,  having  regard  to  the  stage  of  the  trial  at 
which,  and  the  purpose  for  which,  the  evidence  was  offered.  Now 
the  facts  which  give  rise  to  the  question  are  these — ^before  the 
witness  was  sworn  he  professed  an  inability  to  speak  English.  No 
question  was  then  raised  on  that  fact  by  the  counsel  for  the  Crown, 
and  accordingly  the  witness  was  sworn  in  Irish  and  gave  his 
evidence  in  that  language  through  an  interpreter.  After  he  had 
given  his  evidence  m  chief,  he  was  asked,  on  cross-examination, 
whether  on  a  recent  occasion  he  had  not  spoken  in  English  to  two 
persons.  He  denied  the  fact,  and  those  two  persons  were  called  as 
witnesses  to  prove  that  in  fact  he  had  expressed  himself  in  English 
to  them,  and  that  was  received  as  evidence  to  go  to  the  jury ;  it 
was  dwelt  on  by  the  judge  as  evidence  for  the  jury,  and  it  was  of  a 
character  calculated  to  have  an  important  bearing  on  their  verdict 
Now,  with  regard  to  the  legal  rules  by  which  cases  of  this  descrip- 
tion are  governed,  I  do  not  think  it  necessary  to  go  beyond  the 
case  of  the  Attorney-General  v.  Httchcocky^fYiiQh  appears  to  me  to 
place  the  rule  of  law  upon  a  reasonable  ground,  so  lar  as  matters  of 
this  kind  are  capable  of  being  generally  stated.  Some  things  are 
clear.  If  a  witness  has  upon  a  previous  occasion  made  an  admis* 
aion,  or  done  an  act  contradictory  of  the  evidence  which  he  gives 
on  the  table  in  matters  relevant  to  the  issue,  and  if  he  denies  that 
he  has  so  said  or  done,  you  may  call  witnesses  to  contradict  him. 
Why  ?  Not  for  the  purpose  of  discrediting  him  by  the  contradic- 
tion, but  simply  because  the  effect  of  the  evidence  adduced  in  con- 
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tradiction  to  his^  is  to  remove  the  operation  of  the  evidence  vrhich 
he  has  given  upon  the  facts  of  the  case.  On  the  other  hand,  it  is 
equally  clear,  that  as  a  general  rule,  if  the  antecedent  matter  be  of 
a  kind  which  if  stated  or  done  by  the  witness  on  the  table  on  a 
previous  occasion,  would  not  in  its  nature  be  evidence  bearing  upon 
the  issue  at  trials  as  a  general  rule,  you  cannot  call  witnesses  to 

Erove  it,  though  in  so  doing  you  will  contradict  something  stated 
y  the  witness.  If  parties  will  cross-examine  a  witness  as  to 
matters  of  that  kind,  the  rule  is,  that  they  are  bound  by  the  answer 
given,  and  that  is  a  rule  not  confined  to  matter  which  is  wholly 
foreign  to  the  issue,  but  which  equally  applies  to  matters  relating 
to  the  matter  in  issue,  if  the  matter  as  to  which  the  collateru 
inquiry  be  instituted,  although  related  to  the  issue,  be  not  such  as 
would  be  evidence  upon  the  trial  of  the  issue.  Such  is  proved  by 
the  case  of  the  Attorney  -  General  v.  Hitchcock.  But  to  that  general 
rule  an  exception  is  said  to  have  been  established,  doubtful  perhaps 
in  authority,  and  certainly  indefinite  in  its  application,  which  is  of 
this  kind,  that  in  cases  in  which  the  antecedent  statements,  or  acts, 
of  a  witness  are  calculated  to  show  that  he  was  under  a  bias  as 
regards  either  party,  or  which,  in  fact,  comes  to  the  same  thing, 
that  he  stood  in  such  a  position  of  such  dominant  influence  of  either 
party  over  him,  that  a  bias  must  necessarily  follow  ;  then  there  is 
a  class  of  cases  exceptional,  in  which  it  has  been  held  that  a 
witness  may  be  called  to  contradict  the  statements  made  by  him. 
But  why?  On  this  ground,  because  that  it  is  matter  which  goes  to 
qualify  or  colour  the  whole  of  the  evidence  which  he  gives,  and 
thus  to  affect  directly  the  evidence  on  the  point  at  issue.  The 
whole  question  and  difficulty  in  cases  of  this  kind  is  to  discover 
how  far  the  limits  may  be  pushed,  because  on  that  turns  all  the 
reasoning.  The  exception  to  the  general  rule  does  not  go  further 
than  this,  that  the  matter  which  is  to  be  inquired  into,  must  be  of 
a  kind  to  bring  the  witness  into  a  special  connection  with  the 
subject  matter  of  the  particular  issue,  or  with  one  of  the  parties  to 
that  issue.  Take,  thus,  the  case  of  a  witness  who  can  be  proved 
to  have,  over  and  over  again,  shown  a  habit  of  levity  in  making 
statements  on  oath,  who  has  been  frequently  detected  in  falsehood, 
or,  who  has  over  and  over  again  exhibited  manifestations  showing 
a  want  of  religious  belief;  there  is  no  doubt  that  all  these  are 
matters  which  would  have  an  important  effect  with  the  jury,  and 
which  would  affect  the  prospect  of  arriving  at  the  truth,  and  yet 
it  is  settled  that  the  cases  are  within  the  rule,  and  that  the  party 
questioning  the  witness  upon  such  matters  is  bound  by  the  answer 
which  he  receives,  and  cannot  call  other  witnesses  to  prove  the 
falsehood  of  the  statement  made  by  the  witness  under  examina- 
tion. The  truth  is,  that  the  rule  of  exclusion  is  a  rule  of  conveni- 
ence, and  not  of  principle,  and  if,  as  was  put  by  Lord  Cranworth, 
in  the  Attorney- General  v.  Hitchcock^  if  human  life  were  a  thing  of 
a  thousand  years,  then  inquiries  of  this  nature  might  be  entered 
upon,  but  conidcrsing  that  such  is  not  the  case,  the  court  must 
lay  down  a  rule  suited  to  the  actual  circumstances.     I  apprehend 
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that  it  will  be  found^^  on  looking  into  the  class  of  cases  referred  to 
bj  my  brother  O'Brien,  that  the  exceptions  to  the  rule  have  not 
gone  further  than  this,  that  the  matter  inquired  into  is  of  a  kind 
which  brings  a  witness  into  special  connection  in  some  way 
with  the  subject  of  the  issue,  or  with  one  of  the  parties  to 
ContradictUm  the  issue,  as  in  the  case  in  which  proof  of  expressions  of  ill-will 
^'^awT**'  towards  one  of  the  parties  was  admitted,  or  the  case  in  which  the 
matter  inquired  into  is  whether  the  witness  has  not  received  a 
bribe  from  one  of  the  parties,  or  the  case  in  which  the  witness  was 
living  as  the  mistress  of  one  of  the  parties.  It  is  only  in  cases  of 
the  kind  which  brings  the  witness  into  special  connection  with  the 
party,  or  the  subject,  that  the  rule  has  been  broken  in  upon,  but 
it  has  not  been  done  in  cases  in  which  the  matters  relied  on  go 
only  to  discredit  the  testimony  of  the  witness  in  any  other  case. 
These  being  the  rules  which,  as  far  as  authority  has  yet  gone,  are 
to  be  extracted  from  the  cases,  what  was  the  evidence  received  in 
the  present  instance  ?  The  question  whether  this  witness  could  or 
could  not  speak  English  was  wholly  beside  and  collateral  to  the 
issue  which  the  jury  had  to  try,  which  was  the  guilt  or  innocence  of 
the  prisoner.  Upon  what  ground  could  evidence  on  this  collateral 
subject  be  admissible  ?  Not  for  the  purpose  of  discrediting  the  wit- 
ness by  contradiction ;  it  is  admitted  that  that  ground  is  not  suffi- 
cient, but  the  only  ground  upon  which  it  could  be  offered,  and  on 
which  my  brother  O'Brien  has  founded  it,  is  this,  that  it  comes  within 
the  exception  which  I  have  adverted  to,  and  that  it  is  matter 
tending  to  qualify  the  evidence  on  the  material  points,  and  the 
ai^ument  is,  that  when  a  witness  who  has  succeeded  in  getting 
himself  examined  in  Irish  through  an  interpreter,  and  is  thus  gain- 
ing the  advantage  which  arises  to  him  from  that  course, — that 
where  a  witness  who  has  done  that,  is  proved,  on  some  previous 
occasion  to  have  spoken  English,  the  inference  is,  that  he  is  a  dis- 
honest witness,  acting  under  a  bias,  and  actuated  by  a  desire  to 
deceive  the  court,  and  if  that  were  a  necessary  inference  from  the 
fact,  then  there  would  be  a  strong  ground  for  holding  that  this  case 
should  be  added  to  the  exceptions,  though  I  think  that  it  would 
go  further  than  any  case  has  yet  gone,  because  the  ground  would 
be  a  general  ground  as  available  in  any  other  case  as  in  that  on  trial. 
But  is  that  a  necessary  inference  iirom  the  fact  of  this  witness 
having  insisted  on  being  examined  in  Irish  ?  Are  fraud  and  a 
desire  to  deceive  necessary  to  explain  what  has  taken  place  ?  And 
this  is  the  point  on  which  it  seems  to  me  the  argument  breaks 
down.  I  apprehend  it  is  perfectly  possible  that  the  witness  was 
actuated  by  an  honest  motive  in  wishing  to  be  examined  in  Irish. 
He  may  have  wished  to  express  himself  in  the  language  which  he 
knew  best,  in  which  he  could  most  clearly  express  his  thoughts ;  and 
is  it  not  easy  to  imagine  that  one  of  us,  a  person  of  a  rank  of  life 
above  that  of  this  witness,  if  giving  evidence  in  an  Italian  or  a 
French  court  of  justice,  would  prefer  to  do  so  in  the  English  lan- 
guage ? — and  would  we  not  thinK  it  very  hard  if  witnesses  were 
cali^  to  convict  us  of  perjury,  on  the  ground  that  we  had  been 
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using  some  words  of  French  or  Italian  on  some  previous  occasion ; 
and  certainly  if  every  lady  who  sings  an  Italian  song  is  to  be  taken 
on  that  account  to  have  a  perfect  knowledge  of  the  Italian  lan- 
guage, I  can  only  say  that  a  great  number  of  ladies  may  very  easily 
find  themselves  placed  in  a  very  unpleasant  position  indeed.     But 
18  it  to  be  said,  that  there  are  no  means  that  can  be  made  use  of 
to  prevent  the  mischiefs  which  may  possibly  arise?    If  I  am  right 
in  what  I  have  been  saying,  I  think  I  have  shown  that  it  is  not 
a  necessary  consequence  that  the  witness  was  actuated  by  a  dis- 
honest intention  in  requiring  to  be  examined  through  an  interpre- 
ter ;  and  if  so,  it  appears  to  me  that  the  sole  ground  on  which  this 
case  might  be  made  an  exception  to  the  rule,  is  displaced.     But 
does  it  follow  from  that,  that  in  no  way  can  this  matter  be  inquired 
into?     I  apprehend  that  is  not  so;  and  I  apprehend  that  in  this 
case,  if,  when  this  witness  came  upon  the  table,  the  counsel  for 
the  Crown  had  said,  *^  We  can  show  that  this  man  is  perfectly  well 
able  to  speak  English,"  the  judge  might  have  heard  evidence  ad- 
dressed to  himself,  to  see  the  form  in  which  this  witness  should  be 
sworn.    I  think  that  course  might  have  been  adopted  at  that  stage 
of  the  case ;  but  if  the  time  be  passed,  and  the  parties  wait  until 
the  evidence  in  chief  is  given  before  the  jury,  I  think  the  evi- 
dence ought  not  then  to  be  received.     I  do  not  say  that  even  then 
it  is  too  late  to  go  into  an  inquiry,  in  the  nature  of  an  examina- 
tion, upon  the  voire  dire,  and  to  hear  the  witnesses,  not  in  order 
that  the  evidence  shall  go  to  the  jury,  but  that  the  judge  may 
expunge  from  his  notes  the  evidence  previously  given.     I  find 
that  in  the  case  of  Jacobs  y.Layhom  (11  M.  &  W.  628),  Baron 
Rolfe  uses  the  following  language :  ^'  Does  it  necessarily  follow 
that  the  examination  on  the  voire  dire  is  to  precede  the  examina- 
tion in  chief?''     And  Lord  Abinger  expresses  his  approval  of  that 
suggestion  of  Baron  Bolfe,  and  says  he  has  known  several  instances 
of  eminent  judges,  if  an  objection  was  made  that  ought  to  have 
been  taken  on  the  voire  dire^  erasing  whole  pages  from  their  note- 
books ;  and,  therefore,  it  occurs  to  me  that  that  inquiry  might 
have  been  gone  into.     Suppose  the  case  of  a  witness  who  professes 
himself,  when  coming  on  the  table  to  be  a  Mahometan,  and  is 
accordingly  sworn  on  the  Koran,  and  then  his  examination  pro- 
ceeds, and  suppose  that,  upon  cross-examination,  he  is  asked  if  he 
has  not  constantly  been  in  the  habit  of  going  to  church,  and  has  not 
frequently  described  himself  as  a  Christian,  and  that  he  answered 
those  questions  in  the  nerative,  would  evidence  be  admissible  to 
contradict  him  ?     I  apprehend  not.     It  would  upon  the  voire  dire^ 
to  satisfy  the  judge  as  to  the  form  of  the  oath.     I  think  this  was  a 
matter  vihich  was  to  be  decided  by  the  judge,  in  the  first  instance, 
and  which  the  jury  must  hold  to  be  properly  decided :  and  as  in  this 
case  the  judge  decided  that  the  proper  form  was  to  swear  the  wit- 
ness in  Irish,  it  does  appear  to  me  that  the  question  asked  of  the 
witness  was  as  entirely  beside  the  question  as  evidence  to  go  to 
the  jury,  as  to  ask  him  could  he  speak  Greek  or  Latin.     On  these 
grounds^  I  think  it  would  be  to  break  in  upon  the  general  rule  in 
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R«G.        a  way  which  has  never  been  done,  to  rule  that  this  evidence  was 
B  RKB       ^S^^ly  admitted.     When  I  consider  the  convenience  of  the  case, 

*      I  think  it  difficult  to  suggest  a  case  in  which  the  rule  of  conveni- 

1858.        ence  is  more  strongly  applicable  than  the  present,  and  cases  like 
Evi^e-'    the  present,  because  if  it  were  open  to  the  parties  to  go  into  evi- 
Contradiction  dcnce  of  this  nature  the  judge  must  allow  it,  and  would  have  no 
on  ooUaieral  right  to  refusc  to  scud  it  to  the  jury ;  and  what  would  be  the  con- 
tiwiten.      sequence?    Why,  short  as  my  own  experience  has  been,  I  ven- 
ture to  say,  that  if  in  every  case  during  the  last  assizes  in  which  a 
witness  insisted  on  being  examined  in  Irish,  and  his  knowledge  of 
English  was  suggested,  there  had  been  witnesses  examined  j9ro 
and  cofLy  it  is  a  matter  of  very  serious  doubt  to  me,  whether  the 
Spring  Assizes  for  the  province  of  Connaught  would  be  over  at 
the  present  moment.     Upon  these  grounds  I  am  of  opinion  that 
the  evidence  was  not  properly  received. 

Keogh,  J. — I  am  of  opinion  that  the  evidence  was  not  properly 
received.  I  cheerfully  adopt  in  their  entirety,  the  conclusive  argu- 
ments of  my  brother  Christian.  Expressed,  as  they  have  been,  in 
the  most  felicitous  language,  I  cannot  risk  the  chance  of  weaken- 
ing their  force  by  adding  anything  to  them. 

Greene,  B. — I  concur  in  the  opinion  that  this  evidence  ought 
not  to  have  been  received.  The  witness  before  he  was  sworn  was 
asked  whether  he  could  speak  English.  He  was  then  ready  to  be 
sworn,  and  he  was  sworn  in  Irish.  This  inquiry  whether  he  could 
speak  English  was  merely,  as  it  appears,  for  the  purpose  of  ena- 
bling the  judge  to  decide  in  what  language  he  was  to  be  sworn. 
This  was  entirely  a  matter  for  the  judge.  Well,  the  judge  was 
satisfied  with  the  statement  of  the  witness,  and  allows  him  to  be 
examined  in  Irish.  Then  he  is  examined ;  he  is  asked  whether  he 
had  not,  to  two  persons,  expressed  himself  in  English  ?  To  that 
question  he  answered  in  the  negative :  these  two  witnesses  are 
produced  to  contradict  him ;  and  uie  question  is  whether,  in  point 
of  law,  such  contradictory  evidence  should  be  received  ?  It  would 
appear  that  the  effect  of  this  proceeding  has  been  to  impeach  the 
credit  of  the  witness  ;  this  was  not  stated  to  be  the  object  when 
the  testimony  w^as  offered,  but  it  appeared  from  the  report  of  the 
Learned  judge.  If  the  evidence  were  offered,  in  the  first  instance, 
professedly  for  the  purpose  of  impeaching  the  character^f  the  wit- 
ness and  showing  to  a  jury  that  he  was.  not  trustworthy,  it  is  per- 
fectly clear  that  the  answer  he  gave  to  the  person  by  whom  he 
had  been  produced  should  bind  him ;  and  he  could  not  be  per- 
mitted to  impeach  his  own  witness.  The  counsel  for  the  Crown 
did  not  impeach  that  as  a  general  proposition.  No  doubt  the 
authorities  show  that  if  a  witness  deposes  that  he  stands  in  a  par- 
ticular relation  with  respect  to  the  cause  or  the  parties  in  it,  he 
may  be  contradicted  with  regard  to  that  evidence,  not  for  the  pur- 
pose of  impeaching  his  credit,  but  of  showing  that  he  had  given 
his  evidence  under  such  an  undue  and  improper  bias  as  to  affect 
tbe  whole  of  it.  I  apprehend  that  none  of  the  authorities  in  the 
book  go  beyond  that.     Let  us  see  what  the  question  for  the  judge 
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was,  when  this  contradictory  evidence  was  offered ;  he  was  to  decide       Bro. 
as  a  matter  of  law,  whether  this  evidence  was  admissible  or  not.  It  ^' 

was  a  matter  for  his  decision^  just  as  it  is  for  a  judge  whether  there  '     ' 

has  been  sufficient  evidence  to  authorise  the  introduction  of  secon*-        1858. 
darj  evidence.     If  the  witness's  denial  were  the  denial  of  a  fact  of    vJZZ^ 
such  a  character  that^  if  true,  it  would  show  his  connection  with  contradiction 
the  party  in  the  cause^  or  that  he  was  biased  with  respect  to  the    <m  collateral 
issue  in  the  cause,  I  am  willing  to  admit  that  contradiction  might      «na<<^<- 
be  received.     But  how  is  the  &ct  here?     The  judge  calls  upon 
him  to  get  witnesses  to  contradict  him  upon  a  matter  wholly  be- 
ade  the  question,  which  was  as  to  the  guilt  or  innocence  of  the 

trisoner ;  and  with  regard  to  the  witness  himself,  he  may  have  the 
onest  view  of  preventing  himself  from  being  prejudiced  and  em- 
barrassed by  the  language  which  he  does  not  understand.  Now, 
here,  what  is  the  judge  to  do  ?  Is  he  to  say  that  the  denial  of  the 
witness,  which  he  has  himself,  shows  such  a  bias  on  the  part  of  the 
witness,  either  with  respect  to  the  subject-matter,  or  to  the  par- 
ties, as  to  warrant  him  to  admit  evidence  to  contradict  ?  Unless 
he  can,  he  is  not,  in  my  opinion,  called  on  to  receive  it  This 
must  be  decided  by  the  same  rule  as  in  the  case  of  a  kept  mistress 
and  in  other  cases;  and,  in  my  opinion,  the  judge,  when  called  on 
to  decide  whether  this  should  be  given  or  not,  was  not  in  a  posi- 
tion to  sav  it  should  be  done  because  the  statement  of  this  witness 
showed  bias.  I  think,  therefore,  that  the  testimony  having  been 
received  in  Irish,  the  only  possible  reason  was,  to  snow  that  what 
he  had  sworn  was  untrue :  now  that  is  the  very  point  on  which  the 
cases  show  me  the  evidence  cannot  be  given.  You  must  be  satis- 
fied with  the  answer  given.  And  I  am  of  opinion  that  if  you  were 
to  lay  down  that  the  evidence  here  were  receivable,  it  would 
entirely  break  down  the  rule  as  to  evidence  on  coUatenil  matters, 
and  it  is  scarcely  possible  to  bring  forward  a  case  in  which  the 
roost  irrelevant  matter  might  not  be  gone  into. 

Ball,  J. — My  three  brethren  who  have  immediately  preceded 
roe  have  each  expressed  his  judgment  that  the  evidence  in  ques- 
tion should  not  have  been  received.  Two  of  my  three  brethren 
have  gone  at  large  into  the  reasons  that  led  them  to  that  conclu- 
sion, and,  if  I  mistake  not,  of  all  my  brethem  who  are  to  follow 
me,  the  majority  concur  in  the  judgments  which  have  been  ex- 
pressed by  those  three.  My  brother  Keogh,  following  my  brother 
Christian,  felt  himself  unable  to  add  to  the  very  lucid  argument 
of  my  brother  Christian ;  my  brother  Greene  following  my  brother 
Kec^h,  has  expressed  his  reasons  at  large ;  if,  accordingly,  my 
brother  Keogh  felt  his  inability  of  adding  anything  to  what  was  so 
ably  said  by  my  brother  Christian,  how  much  more  do  I  feel  unable 
to  add  to  what  has  now  been  expressed,  or  also  to  add  to  what  mav 
be  said  by  those  who  are  to  follow  me.  I  entirely  concur  with 
what  has  been  said  by  the  three  learned  judges  who  have  imme- 
diately preceded  me,  and,  for  the  reasons  given  by  them,  and 
there  is  not  a  single  sentence  uttered  by  them  in  which  I  do  not 
concur. 
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^^-  BiGHABDS,  B. — I  have  the  misrortune  to  differ  from  my  brother 

BouKB.      O'Brien,  but  I  agree  with  all  my  brethern  who  have  preceded  me, 

and  for  the  reasons  they  have  stated. 

^^^^'  Pennefather,  B, — This  is  a  question  of  very  great  importance 

Evideuee—  ^^  ^7  D^ind,  and,  notwithstanding  the  difference  of  opinion  in 
ContradUiion  this  court,  and  the  respect  and  deference  which,  I  unfeignedly  say, 
on  coOtiUrai  J  fggi  fjjr  the  opinions  of  my  brethren  on  the  bench,  who  now  com- 
pose  the  majority,  it  is  one  upon  which  I  still  entertain  a  very 
strong  opinion*  This  is  a  matter  which  may  be  of  very  frequent 
occurrence ;  it  is  a  question  which  affects,  or  may  affect  vitally, 
the  administration  of  justice  in  this  country,  and  in  others.  I 
cannot  but  think  that  there  must  be,  in  all  such  cases  as  this,  some 
mode  open  to  the  court  of  investigating,  as  a  matter  of  fact,  the 
ability  of  a  witness  to  speak  in  a  language  which  can  readily  be 
undei*stood  by  the  jurors  and  others  interested  in  the  case;  and  I 
shall  now  consider  whether  that  mode  of  investigation,  and  that 
examination  which  has  taken  place  in  the  present  instance,  is  not 
that  which  is  most  consonant  with  justice.  The  rules  of  evidence 
upon  this  point  have,  undoubtedly,  been  restricted  from  time  to 
time,  yet  I  think  it  cannot  but  be  allowed  that,  as  Lord  Cranworth 
has  said,  if  human  life  were  long  enough,  the  ends  of  justice  might 
probably  be  better  attained  by  a  full  examination  into  every  cir- 
cumstance connected  with  the  character  of  the  witness.  How- 
ever, be  that  as  it  may,  public  convenience,  and  other  reasons, 
have  conduced  to  the  laying  down  of  certain  rules  for  the  examina- 
tion of  witnesses,  and  for  controlling  what  might  otherwise  be 
considered  as  the  proper  course  of  investigation — namely,  to  ascer- 
tain the  truth  by  a  full  examination  into  everything  which  the 
witness  may  have  said  or  done  with  reference  to  the  case.  But, 
while  I  admit  that  some  limits  must  be  assigned  to  examination,  let 
us  consider  the  present  case,  and  see  how  far,  even  having  regard 
to  the  admitted  exceptions,  it  should  be  classed  with  those  in 
which  the  evidence  has  been  excluded.  The  cross-examination, 
as  reported  by  my  brother  O'Brien,  resolves  itself  into  two  matters 
— first,  whether  the  witness  had  not,  on  two  occasions  previous  to 
the  trial,  been  in  company  with  the  prisoner;  ana  secondly, 
whether  the  witness  could  speak  English ;  one  would  be,  at  first 
sight,  inclined  to  think  that  the  question  as  to  the  ability  of 
the  witness  to  speak  English  was  of  much  greater  importance 
than  whether  he  had  been  in  the  company  of  the  prisoner, 
and  yet,  for  reasons  which  have  been  stated,  the  first  question 
seems  to  have  been  admitted,  in  the  argument  of  this  case,  to  have 
been  properly  put  to  the  witness,  and  to  be  a  proper  subject  for 
contradiction  by  the  Crown,  while  the  more  important  question, 
whether  he  could  speak  English  or  not,  was  considered  inadmissi- 
ble,  and  is  now  held  to  be  so  by  the  majority  of  the  court.  There 
certainly  is  something  to  be  examined  in  reference  to  this  matter. 
My  brother  Christian,  in  his  very  able  judgment,  says,  that  the 
judge  having  admitted  the  evidence  of  this  man,  and  having  per- 
mitted him  to  be  sworn  in  Irish,  the  whole  question  was  concluded, 
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and  that  the  decision  of  the  judge  was  final,  and  nothing  could 
afterwards  be  admitted  to  contravene  it  It  has  been  suggested 
that  an  examina.ion  could  have  been  gone  into  in  the  nature  of  an 
examination  on  the  voire  dire^  and  that  thereupon  not  only  the 
witness  himself  could  have  been  cross-examined  on  the  point,  but 
that  other  witnesses  could  probably  have  been  produced  to  contra- 
dict his  statemeat  of  his  inability  to  speak  Enghsh.  Now  I  may  say, 
in  the  first  place,  that  in  the  court^e  of  my  long  experience  I  never 
heard  of  such  an  inquiry  (upon  the  voire  dire)  in  a  similar  case.  I 
never  knew  such  a  thing  to  be  done.  And  I  hold  it  to  be  com- 
pletely objectionable;  for  those  who  examine  a  witness  on  the  voire 
dire  seek  to  exclude  his  testimony,  not  to  discredit  it ;  and  if,  in 
the  present  instance,  it  could  be  shown,  after  the  man's  denial  of  it, 
that  he  could  speak  English,  still  that  ought  not  to  exclude  his 
testimony ;  such  a  duty  ought  not  to  be  imposed  on  the  judge  as 
that  of  excluding  the  testimony  of  the  witness  altogether  on  such 
an  objection  as  this.  I  cannot  conceive  that  such  a  course  would 
be  legal,  and  if  it  would  not,  then  the  alternative  immediately 
arises,  that  either  the  Crown  or  the  public  must  be  bound  by  what 
the  witness  himself  will  swear  as  to  his  ability  to  speak  English, 
or  testimony  such  as  that  adduced  in  the  present  case  must  be 
admitted.  Now  I  conceive  that  the  objection  to  the  witness  is  not 
as  to  his  competency,  but  as  to  his  credit ;  and  that  it  is  an  objec- 
tion going  to  the  entire  of  his  evidence,  inasmuch  as  it  tends  to 
show  a  bias  existing  in  the  mind  of  the  witness  favourable  to  the 
prisoner,  and  the  possibility  (I  go  no  further)  of  such  a  bias  exist- 
ing, is  sufficient  ground  for  investigating  the  matter.  To  consti- 
tute a  case  for  examining  into  the  existence  of  bias,  and  brin^  the 
case  within  the  class  of  exceptions  arising  out  of  that,  it  is  not 
essential  that  the  bias  should  necessarily  be  presumed  to  follow 
from  the  imputed  conduct  or  situation  of  the  witness.  It  is  suffi- 
cient if  the  state  of  things  be  such  that  a  presumption  arises  of 
bias  probably  or  possibly  existing  in  the  mind  of  the  witness.  Let 
us  try  this  by  the  test  of  the  circumstances  in  the  present  case. 
Does  it  follow  that  because  the  witness  had  a  conversation  with 
the  prisoner  before  the  trial,  there  was  necessarily  a  bias  on  his 
mind?  and  that  in  order  to  show  the  existence  of  such  a  bias, 
evidence  is  to  be  admitted  to  contradict  the  witness's  denial  of  the 
fact  upon  which  the  presumption  of  bias  so  arises  ?  In  the  case  of 
the  female  who  was  living  with  one  of  the  parties  in  a  state  of  con- 
cubinage that  intimate  connection  was  supposed  to  create  a  bias 
on  the  mind  of  the  witness,  and  possibly,  in  such  circumstances  a 
bias  may  be  necessarily  presumed  to  exist.  But  that,  I  conceive, 
is  not  the  question.  The  question  is,  whether  the  relationship  be 
such  that  the  bias  may  naturally  be  supposed  to  exist.  If  the 
witness  be  a  near  relation  to  the  party,  it  is  natural  to  suppose  the 
bias  to  exist ;  if  he  be  a  distant  relation,  the  presumption  is  less 
strong,  and  if  the  connection  be  merely  that  of  a  casual  meeting 
between  them  the  presumption  may  be  altogether  displaced.  Now 
try  the  case  by  that  test     I  do  not  say  that  there  may  not  be 
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many  valid  reasons  why  a  witness  should  prefer  to  be  examined  in 
Irish  rather  than  in  English,  for  it  may  be  the  language  with  which 
he  is  most  familiar,  and  in  which  he  may  think  he  can  give  his  testi- 
mony with  most  clearness:  and  if  that  be  explained  to  the  judge  he 
will  no  doubt,  in  the  exercise  of  his  discretion,  allow  the  witness 
to  be  examined  in  Irish ;  taking  care,  however,  that  this  shall  not 
be  made  use  of  for  the  purpose  of  bafSing  cross-examination  and 
concealing  the  truth.  Still  I  say  that,  while  on  the  one  hand,  it 
is  too  much  to  ask  from  the  judge  the  decision  of  the  whole  ques- 
tion, and  the  rejection  altogether  of  the  evidence,  it  is,  on  the  other 
hand,  equally  erroneous  to  hold,  that  if  the  judge  admit  the  witness 
to  be  sworn  in  Irish  he  cannot,  at  a  subsequent  part  of  the  trial, 
suffer  it  to  be  explained  to  what  extent  the  witness  knows  the 
English  language.  Upon  evidence  of  that  knowledge  I  hold  it  is 
for  the  jury  to  say,  wnether  the  untruthful  denial  by  the  witness 
of  his  ability  to  speak  English  does  not  show  a  bias  on  his  mind 
which  may  be  more  prejuaicial  to  the  administration  of  justice  than 
that  which  would  be  presumed  to  arise  from  the  nearest  relation- 
ship. We  find  that  a  very  slight  degree  of  relationship  between 
the  witness  and  the  party  is  sufficient  to  let  in  such  evidence  as 
this,  on  the  ground  that  the  relationship  affords  a  presumption  of 
bias ;  and  I  think  that,  consistently  with  the  decided  cases,  and 
upon  the  principle  to  which  I  have  adverted,  the  evidence  was 
admissible  in  the  present  case.  I  hold  that  whether  the  witness 
denied  his  knowledge  of  English  honestly,  and  from  an  inability 
to  give  his  testimony  clearly  in  that  language,  or  whether  his 
denial  proceeded  from  a  bias  in  his  mind  favourable  to  the  prisoner, 
and  from  a  desire  to  baffle  the  efforts  of  counsel  in  cross-examina- 
tion; from  whatever  cause  it  proceeded  there  was  a  question  open 
upon  the  evidence,  and  that  testimonv  could  be  legally  adduced  to 
show  what  really  was  the  ipotive  of  the  witness  in  making  the 
statement.  I  believe  I  may  safely  say  there  are  no  cases  to  be 
found  bearing  directly  upon  the  point ;  there  are  no  cases  showing 
that  such  a  course  as  that  adopted  in  the  present  instance  is  illegal, 
and  no  cases  where  evidence  precisely  similar  to  this  has  been 
either  rejected  or  received.  With  reference  to  the  allegation  that 
the  bias  must  be  such  as  would  necessarily  be  presumed  to  arise, 
there  is  no  case  going  to  that  length,  nor  any  dictum  that  I  am 
aware  of.  I  do  not  think  that  proposition  is  to  be  found  in  any  of 
the  judgments  of  the  learned  judges  in  the  Attomey^General  v. 
Hitchcock.  It  appears  to  me,  with  every  respect  to  those  who 
advance  it,  to  be  a  proposition  which  has  no  solid  foundation ;  in 
short,  so  to  hold,  would  appear  to  me  to  determine  that  no  such 
evidence  should  be  received  unless  it  necessarily  proved  what 
can  only  be  fully  known  to  the  witness  and  his  God.  We  cannot 
look  into  the  hearts  and  secrets  of  men ;  nor  can  we  say  that  it 
necessaTily  follows  from  any  proof  of  relationship  that  bias  exists. 
In  every  case  the  inference  is  to  be  drawn  by  the  jury,  and  if  the 
evidence  tends  to  establish  a  bias,  it  is  for  the  jury  to  say  whether 
the  inference  shall  be  drawn.     I  think  xx^n  these  grounds,  there 
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being,  I  will  say^  no  decision  upon  the  point,  that  the  rule  exclud- 
ing the  full  examination  and  testing  of  the  credit  of  the  witness 
should  not  be  extended  to  a  case  like  the  present,  where  the  objec- 
tion goes  to  the  root  and  practice  of  the  entire  of  the  evidence  given 
by  the  witness ;  for  if  he  had  the  corrupt  motive  for  denying  the 
troth,  it  would  of  course  affect  the  credit  of  everything  he  had  said. 
In  the  absence  of  any  decision  on  the  point,  contrary  to  the  opinion 
I  have  maintained  and  notwithstanding  sJl  I  have  heard,  I  do 
think,  with  great  deference  to  tfie  opinions  of  those  who  differ  from 
me,  that  this  evidence  was  properly  admitted. 

PiQOT,  C.B. — I  shall  now  state  in  a  condensed  form  what  in 
substance  were  the  reasons  which  influenced  me.  I  am  of  opinion 
that  the  evidence  is  admissible  upon  three  grounds,  first,  to  con- 
tradict the  witness  on  the  subject,  which  was  most  material  to  the 
matter  on  which  the  jury  had  to  decide.  Secondly,  as  directly  and 
materially  tending  to  show  the  status  of  the  witness  in  reference  to 
the  prisoner  on  tnal,  and  as  showing  bias ;  and,  thirdly,  admissible 
towards  frustrating  a  deliberate  fraud  of  the  witness  in  favour  of 
the  prisoner,  for  I  collect,  that  when  he  took  the  oath,  he  affirmed 
that  he  could  not  speak  English. 

MoNAHAN,  C.J. — In  this  case,  only  for  the  accidental  circum- 
stances of  my  having  been  preceded  by  mv  brother  Pennefather,  and 
my  Lord  Chief  Baron,  I  certainly  would  not  have  felt  it  necessary 
to  say  more,  than  that  I  agreed  in  the  opinion  and  judgment  of  the 
majority  of  the  court,  so  very  clearly  put  forward  by  my  brother 
Christian,  but  I  think  it  is  due  to  the  very  high  respect  I  entertain 
for  the  two  members  of  the  court  who  have  immediately  preceded 
me,  to  state  the  groands  on  which  I  dissent  from  the  conclusion  at 
which  they  have  arrived.  It  must  not  be  supposed  that  in  this  case 
we  are  considering  or  deciding  merely  the  case  of  evidence  brought 
forward  on  the  part  of  the  prisoner  for  the  purpose  of  baffling  as  it 
is  said  the  efforts  of  counsel  in  cross-examination.  In  this  case  the 
facts  are  these.  A  witness  is  produced  for  the  purpose  of  being 
examined  on  the  part  of  the  prisoner ;  he  says  in  Irish,  *^  I  am 
unable  to  speak  English,"  and  then,  without  any  objection  on  the 
part  of  the  Crown,  he  is  sworn  and  examined  to  the  facts  of  the 
ease ;  therefore,  so  far  as  that  goes,  he  is  given  nothing  upon  the 
obligation  of  an  oath,  except  that  what  goes  to  the  subject  matter; 
and  then  he  is  cross-examined  as  to  whether  he  cannot  speak 
English,  and  whether  he  did  not  speak  on  the  particular  occa- 
sion. A  great  deal  has  been  said,  as  to  the  great  injury  that 
would  be  done  to  justice,  if  this  is  not  allowed  to  take  place  at  some 
stage.  I  have  considered  this  case,  with  all  the  attention  in  my 
power,  aud  I  entertain  not  a  shadow  of  doubt,  that  there  is  a  period 
and  a  time,  a  proper  period,  at  which  this  inquiry  may  be  entered 
into.  The  witness  comes  forward  and  proposes  to  give  his 
evidence  in  Irish:  can  anybody  question  that  the  judge  is  the 
person  to  decide  whether  he  will  receive  that  evidence  in  Irish,  or 
will  compel  the  party  to  give  it  in  English  ? — and  though  we  are 
now  Qftlled  upon  for  the  first  time  to  decide  the  point,  I  think  it  is 
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Rw».        a  matter  not  undeserving  of  oar  attention,  that  in  the  recollection 
BuRKB       ^^  ^'^®  members  of  this  court,  no  instance  has  been  referred  to,  in 

'       which  such  a  course  as  that  admitted  in  the  prc-jent  case  has  ever 

1858.  been  admitted.  We  are  all  conversant  with  this  on  circuit,  that 
Eviiimce^  wheu  a  wituesB  is  produced,  and  when  he  tenders  himself  to  be 
Cohtrodietion  examined  in  Irish,  the  counsel  on  the  opposite  side  says,  "  This 
on  collateral  man  Can  speak  English,"  and  he  is  at  once  examined  on  oath  to  see 
matters.  whether  he  can  give  his  testimony  in  English.  That  is  done 
merely  for  the  purpose  of  enabling  the  judge  to  decide,  not  whether 
his  evidence  shall  be  received,  but  for  the  purpose  of  deciding 
whether  Irish  evidence  shall  be  received.  I  am  satisfied  that  it 
has  occurred  in  my  own  experience,  that  the  judge  being  satisfied 
that  the  witness  can  speak  English,  refuses  to  allow  him  to  answer 
in  Irish,  and  says,  *'  If  I  find  you  in  the  progress  of  the  examina* 
tion  under  any  difficulty,  I  shall  allow  you  to  be  examined  in  Irish.** 
But  does  not  the  very  circumstance  of  the  judge  examining  the 
person  in  Irish  on  his  oath  for  this  purpose,  show  that  it  is  within 
the  judicial  province  of  the  judge?  Some  time  ago  it  was  sug- 
gested, that  the  judge  should  in  a  case  like  this  act  on  the  principle 
that  was  followed  in  Boi/le  v.  Wiseman.  The  point  in  that  case 
arose  in  this  way  :  a  man  came  up  and  proposed  to  give  secondary 
evidence  of  a  written  document,  the  other  party  produced  a  paper, 
the  opposite  counsel  objected  to  secondary  evidence  being  given, 
and  said,  that  they  were  prepared  by  evidence  to  show  that  the 
document  in  court  was  the  original.  The  judge  refused  to  hear  the 
evidence  at  that  stage  of  the  trial;  but  after  full  consideration,  the 
Court  of  Exchequer  decided,  that  before  the  judge  received 
secondary  evidence,  he  was  bound  to  hear  all  the  witnesses,  to 
determine  whether  he  would  receive  tbedocument,  or  the  secondary 
evidence.  So  I  think  there  is  no  ^oubt,  that  where  the  question 
is  as  to  the  admissibility  of  the  evidence,  and  it  depends  on  extra- 
neous facts,  that  the  judge  must  take  the  trouble  to  hear  all  the 
evidence.  I  think  it  would  have  been  quite  competent  for  the 
judge  to  enter  into  that  inquiry,  prior  to  receiving  the  Irish 
evidence,  and  that  is  the  time  for  him  to  decide ;  but  it  is  not 
alleged  in  the  present  case,  that  it  was  for  that  purpose  the  pre-^ 
sent  evidence  was  received.  I  do  not  say  (if  I  am  right  in  the 
6rst  proposition  I  have  laid  down),  that  if  by  some  oversight  the 
counsel  were  not  ready  with  that  evidence,  I  am  not  prepared  to  say, 
that  it  was  too  late  to  tender  evidence,  for  the  purpose  of  allowing 
the  evidence  to  be  given  in  English.  How  much  fairer  would  that 
have  been,  than  to  come  to  the  conclusion  that  the  witness  is  to 
be  asked  questions  wholly  irrelevant,  the  only  object  of  which  is  to 
go  to  his  credit,  and  that  the  judge  is  to  tell  the  jury,  that  because  he 
told  a  falsehood  as  to  speaking  English,  you  are  not  to  pay  any 
attention  to  what  he  said.  It  occurs  to  me,  that  it  is  much  better 
to  examine,  if  we  can,  previous  cases,  and  to  find  out  if  we  can, 
what  are  the  principles  established  by  those  cases,  and  abide  by 
these  rather  than  introduce  new  rules  of  our  own,  introducing  such 
confusion.     I  confess,  it  occurs  to  me,  that  the  case  of  the  AUor^ 
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ney^General  v.  Hitchcock^  lays  down  the  proper  rule^  and^  I  think 
it  is  much  better  that  this  rule  should  be  abided  by.  It  is  of  high 
authority  itself,  and  has  since  been  alluded  to  by  the  Court  of 
Queen's  Bench.  Now,  in  that  case  the  question  asked  the  witness 
was  this;  it  was  a  prosecution  for  the  purpose  of  recovering 
penalties  from  a  maltster.  The  principal  witness  was  asked, 
whether  he  had  not  stated  that  the  officers  of  the  Crown  had 
offered  him  a  sum  of  money  to  give  evidence ;  the  witness  denied 
having  said  so,  and  counsel  then  proposed  to  call  a  witness  to  con- 
tradict him,  but  that  evidence  was  rejected,  and  the  question  was, 
whether  it  was  rightly  rejected  or  not;  it  was  decided  that  it 
was  rightly  rejected.  The  witness  said,  that  he  had  never  stated 
any  such  thing.  It  would  occur  to  one,  that  the  witness,  stating, 
if  it  were  true,  that  on  a  previous  occasion  some  one  had  offered 
him  money  for  giving  the  evidence  he  now  was  called  on  to  give, 
it  would  naturally  and  properly  have  a  serious  effect  on  the  weight 
the  jury  would  give  his  evidence  in  the  then  present  case;  it  would 
show  he  was  a  man  who  told  a  falsehood.  In  relation  to  the  pre- 
sent trial,  Alderson,  B.,  refers  to  the  case  before  Coleridge,  J.,  in 
which  the  woman  was  asked  whether  she  was  not  living  with  the 
plaintiff  as  his  mistress,  but  Baron  Alderson  says,  "  The  tendency 
of  the  question  was  to  show  that  she  stood  in  that  peculiar  rela- 
tion to  the  plaintiff,  which  the  jury  ought  to  know,  in  order 
they  might  judge  to  what  extent  they  could  rely  on  the  general 
character  of  the  testimony,  as  an  important  witness  between  the 
plaintiff  and  the  defendant.  The  question  had  a  bearing  on  the 
general  statvs  of  the  witness,  and  her  answer  might  therefore  be 
contradicted  by  another  witness  called  for  that  purpose.  So  in 
Lord  Stafford's  casCy  the  evidence  was  receivable,  as  having  a  ten- 
dency to  show  that  the  party  who  came  to  give  evidence  was 
biased  against  Lord  Stafford,  and  had  endeavoured  to  persuade 
other  people  to  give  false  evidence.  But  the  fallacy  is  this,  and 
the  very  able  judgment  of  Pennefather  proceeds  upon  this,  that  if 
the  principle  of  this  case  is  right,  the  evidence  is  only  to  be 
received  when  he  shows  a  particular  status.  Upon  the  other  hand 
it  is  not  to  show  the  status  at  all,  but  to  show  the  act,  which  you 
cannot  show  unless  it  results  from  the  bias.  If  evidence  could  be 
adduced  to  show  that  the  witness  at  the  instigation  of  the  prisoner, 
refused  to  be  examined  in  English,  the  evidence  would  be  properly 
received,  because  it  would  be  shown  that  he  was  acting  under  the 
influence  of  the  prisoner;  but  here  it  occurs  to  me,  that  to  receive 
the  evidence,  you  must  assume  the  only  matter  that  would  make 
it  admissible,  namely,  to  assume  that  the  statement  proceeded  from 
a  desire  to  favour  one  side  or  the  other,  instead  of  an  inability  to 
give  evidence  in  English.  I  feel  I  am  unable  to  add  to  what  those 
who  have  preceded  me  have  stated,  but  it  does  occur  to  me,  that  I 
see  no  reason  now,  why  we  should  introduce  a  new  practice,  which 
I  have  never  heard  was  contended  for  before,  on  either  side.  I  do 
not  anticipate  that  things  will  go  on  worse  than  they  have  before ; 
we  will  not  be  embarrassed,  for  if  we  were  to  decide  that  this  was 
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Rbo.        legal,  the  rule  would  be  applied  equally  as  against  the  witnesses  on 
Burke       *^*®  P****  ^^  *^®  Crown.    I  am  quite  aware  that  this  is  a  new  ques- 

tion,  but  it  occurs  to  me  to  be  within  the  principle  laid  down  by  the 

1858.       Attorney 'General  v.  Hitchcock.     I  pay  no  attention  to  Nisi  Prius 

EvidaicA—     cascs,  but  a  solemu  deliberate  judgment  of  a  court  of  high  character. 

Contradiction   which  is  afterwards  adopted  by  another  court,  is  of  great  weight, 

en  collateral   and,  therefore,  on  the  whole  of  this  case,  I  am  of  opinion  that 

mauen.      ^jjjg  evidence  should  not  have  been  received  at  the  trial. 

Leproy,  C.  J. — It  would  be  a  presumption  which  I  am  not  in 
general  subject  to  the  imputation  of,  to  say  I  could  add  any- 
thing to  what  has  been  said,  but  I  think  it  right  to  give  a  short 
summary  of  the  reasons  why  I  differ  from  my  two  brethren  on  the 
right  and  on  the  left  I  must  first  disclaim  totally  that  this  case  has 
been  one  in  which  it  has  been  admitted  either  by  the  judges  below, 
or  hj  the  counsel,  as  one  in  which  a  witness  was  or  might  be 
examined,  to  contradict  the  witness  on  the  subject  of  his  having 
seen  the  prisoner,  &c. ;  if  it  was,  lean  only  say  there  is  a  second 
error  in  the  case,  for  I  think  that  would  be  quite  as  objectionable 
as  the  other.  Well,  the  present  case  is,  no  doubt,  a  case  which 
is  novel,  so  far  as  my  experience  goes,  and  that  is  a  very  consider- 
able extent,  with  respect  to  Irish  witnesses*  Upon  one  occasion  I 
remember  sixteen  Irish  witnesses  produced  to  prove  alUns ;  upon 
many  other  occasions  I  have  had  the  question  very  anxiously  dis- 
cussed, whether  a  witness  can  be  compelled  to  give  his  evidence  in 
English,  or  whether  we  must  submit  to  his  statement  on  oath. 
Upon  all  these  occasions  we  have  had  examination,  and  the  judge 
has  always  endeavoured  to  ascertain  whether  it  was  fit  and  proper 
to  allow  the  witness  to  give  his  testimony  in  the  Irish  language,  on 
the  ground  that  it  was  not  justice  to  him  to  oblige  him  to  give  his 
evidence  on  oath  in  a  language  he  was  not  certain  of;  and  whilst 
we  are  so  very  anxious  for  the  cause  of  justice,  are  we  to  have  no 
regard  to  what  is  due  to  the  conscience  of  the  witness?  Why  are 
we  to  presume  that  when  the  witness  tells  us  he  cannot  give  his 
testimony  in  English  that  he  does  so  from  a  bias?  Are  we  to 
preclude  the  witness  from  the  opportunity  of  giving  his  evidence 
in  the  way  that,  on  his  oath,  he  thinks  he  can  give  it  most 
adequatelv  to  the  administration  of  justice  ?  I  object  to  all  the 
reasons  given  here,  that  it  must  have  been  from  a  bias  to  the 

Erisoner,  as  no  reason  whatever.  It  is  contrary  even  to  the  rule  of 
VN  that  we  are  not  to  presume  guilt,  therefore,  so  far  as  the  peculiar 
ground  that  has  been  rested  on  in  analogy  to  what  has  been  called 
the  status t  I  do  not  think  this  comes  within  that  rule,  nor  from  the 
difficulty  of  pointing  out  how  we  are  to  manage  when  a  witness 
tries  to  baffle  justice.  There  is  the  old  course  of  an  examination 
on  the  voire  dire  on  which  the  judge  is  to  act,  but  which  is  not  to  be 
left  to  the  jury.  It  is  the  same  case  as  that  which  occurs  in  other 
instances,  when  the  judge  has  to  decide  the  point,  and  to  decide  it 
on  his  own  view  ot  the  matter.  I  shall  now  proceed  very  shortly 
to  give  a  summary  of  the  reasons  why  on  principle  we  should  adhere 
to  the  general  rule.     I  admit  there  have  been  certain  exceptions 
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adverted  to   in  respect  of  that  rule,  as  to  which   my  brother 

Christian  observed,  that  they  were  exceptions,  many  of  them  of 

doubtful  authority  and  all  of  them  of  very  uncertain  limit.    It  will 

be  found  better  to  adhere  to  the  general  rule,  than  to  fritter  it 

away  by  exceptions  of  the  character  that  have  been  introduced.    ^ 

As  to  the  status,  that  it  was  important  to  show  that  the  witness  cot^^id^ihm 

was  in  a  position  calculated  to  make  a  suspicion  of  bias,  I  think  it    onooUateral 

unnecessary  to  show  that  even  if  this  case  were  to  be  considered 

with  a  yiew  to  that  class  of  exceptions,  there  is  no  reason  for 

admitting  this  under  the  rule  applicable  to  the  status,  nor  does  it 

come  within  any  of  th«  other  classes  of  exceptions.     The  present 

case  un(|ue8tionably  comes  within  the  general  rule,  for  it  is  to 

admit  evidence  on  a  collateral  matter  to  contradict  the  witness;  by 

the  general  rule  you  cannot,  even  to  affect  his  credit,  introduce  a 

witness  on  such  matter.     Upon  these  grounds,  I  have  come  to  the 

conclusion   that  in  this  case  the  evidence  should  not  have  been 

admitted,  and  that  we  ought  to  abide  by  the  general  rule.     As  to 

my  brother  Crampton,  who  has  considered  the  case  fully,  I  have 

his  authority  to  say  that  he  concurs  in  the  yiew  of  the  majority  of 

the  court. 


VOL.  VIII. 
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COURT  OF  QEEEN'S  BENCH. 

November  16,  1857. 

(Before  Lord  Campbell,  C.J.,  Coleridge  and  Wightman,  JJ.) 

Keg.  v.  Faibrie.  (a) 

Indictment  for  nuisance  at  common  law — Offensive  trade — Evidence — 
Previous  summary  conviction  under  16  ^  17  Vict.  c.  128,  s.  1. 

Upon  the  trial  of  an  indictment  for  a  nuisance  at  common  law,  in  carry- 
ing on  the  process  of  re-burning  animal  charcoal,  in  the  course  of  a 
sugar  refiner's  business,  a  summary  conviction  under  16  ^  17  Vtct. 
c.  128,  s,  ],  for  carrying  on  the  same  trade,  so  as  to  occasion 
noxious  effluvia,  without  using  the  best  practicable  means  for  preventing 
or  counteracting  the  smoke  or  other  annoyance,  was  tendered  and 
received  in  evidence. 

Held,  inadmissible. 

INDICTMENT  for  a  nuisance  at  common  law.      Plea— Not 
Guilty. 

At  the  trial  before  Wightman,  J.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1857,  it  appeared  that  the  defendant  carried 
on  business  as  a  sugar  refiner,  in  Whitechapel,  and  that  the  nui- 
sance was  caused  by  the  burning  of  animal  charcoal  in  the  process  of 
refining  sugar.  In  the  course  of  the  case  for  the  prosecution,  a  con* 
viction  in  March,  1855,  of  the  defendant  under  the  statute  16  &  17 
Vict.  c.  128,  s.  1,  was  tendered,  and,  after  objection,  received  in 
evidence.  No  formal  conviction  had  been  drawn  up ;  but  it  was 
agreed  that  the  minute  made  by  the  magistrate's  clerk  should  be 
received  as  the  conviction ;  and  from  that  minute  it  appeared  that 
the  conviction  was  for  carrying  on  the  same  trade,  upon  the  same 
premises,  so  as  to  occasion  noxious  and  offensive  eiBuvia,  **  without 
using  the  best  practicable  means  for  preventing  or  counteracting 
such  smoke,  or  other  annoyance.** 

Evidence  was  given  for  the  defendant,  that  the  business  could 
be  carried  on  so  as  not  to  be  offensive,  and  that  since  the  summary 
conviction,  an  alteration  in  the  mode  of  using  the  animal  charcoal 
had  taken  place. 

(a)  Reported  bj  J.  TnoacpsoN,  Esq.,  Barruter-at-Law. 
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The  verdict  having  passed  for  the  Crown,  a  rule  was  afterwards 
obtained  for  a  new  trial  on  the  ground  of  misreception  of  evidence. 

Byles  (Serjt.)  and  Hawkins  now  showed  cause. — The  evidence 
was  admissible,  whatever  the  ground  of  weight  to  be  attached  to 
it.  It  gave  a  character  to  the  defendant's  act,  and  could  not  pro- 
perly be  excluded  (2  Phill.  Evid.  554).  In  Eaton  v.  Swan-- 
$ea  fVaterwarks  Company  (17  Q.  B.  267  ;  20  L.  J-  482,  Q.  B.)  a 
previous  conviction  for  disturbing  a  watercourse,  unappealed 
against,  was  held  to  be  admissible  in  evidence  on  a  trial  between 
the  same  parties.  So  in  Rex  v.  Nevill  (Peake's  N.  P.  Cas.  125), 
a  bond  given  by  defendant  acknowledging  himself  guilty  of  a  nui- 
'sance,  was  held  admissible  on  the  trial  of  an  indictment  for  a  nui- 
sance, in  carrying  on  the  same  business  in  another  place. 

Bovill  {Honeyman  with  him)  in  support  of  the  rule. — The  con- 
viction being  for  a  less  penalty  than  3/.  the  defendant  could  not 
have  appealed  against  it.  Besides  the  offence  of  which  the  defen- 
dant was  convicted  was  not  the  same  as  that  charged  in  this 
indictment.     (They  were  then  stopped  by  the  Court). 

Lord  Campbell,  C.J. — ^I  think  the  rule  for  a  new  trial  must 
be  made  absolute.  If  this  conviction  had  been  in  the  very  same 
terms  with  the  present  indictment,  I  should  have  felt  very  great 
doubt  as  to  its  admissibility ;  but  it  is  decisive  against  its  admis- 
sibility, that  it  is  not  a  conviction  for  the  same  offence  as  that 
charged  in  the  indictment.  The  defendant  may  have  been  guilty 
of  an  offence  against  the  Smoke  Nuisance  Abatement  Act,  16  &  17 
Vict.  c.  128,  but  that  conviction  is  not  evidence  that  they  have 
been  guilty  of  a  common  law  nuisance.  The  case  of  Eaton  v. 
Swansea  Watertoorks  Company  is  not  at  all  in  point,  because  in 
that  case  the  conviction  was  used,  merely  for  the  purpose  of  show- 
ing an  interruption  to  the  right  which  the  plaintiff  clidmed. 
The  case  of  Rex  v.  Nevill^  is  much  nearer  the  present,  but 
with  every  respect  for  the  judgment  of  Lord  Kenyon,  I  cannot 
concur  in  what  he  is  there  reported  to  have  said:  ''That  the 
defendant  having  acknowledged  himself  guilty  of  a  nuisance  in 
another  place,  cannot  object  to  this  evidence,  which  will  weigh 
more  or  less  against  him,  as  it  shall  appear  this  place  is  more  or 
less  like  that  where  he  before  resided."  It  appears  to  me  quite 
contrary  to  principle,  to  hold  that  a  bond  given  by  the  defendant, 
acknowledging  himself  to  be  guilty  of  &  nuisance,  is  good  evidence 
on  the  trial  of  an  indictment  for  a  nuisance  in  carrying  on  the 
same  business  in  another  place.  And  the  admission  of  such  evi- 
dence would  lead  to  most  inconvenient  results,  because  it  would 
render  it  necessary  to  go  into  evidence  on  the  one  side  and  on  the 
other,  to  ascertain  whether  the  business  was  carried  on  in  the  same 
manner.  I  think  the  conviction  here  ought  to  have  been  rejected, 
and  that  there  must  be  a  new  trial. 

Coleridge,  J. — The  issue  was,  whether  the  defendant  at  the 
time  mentioned,  carried  on  his  business  in  such  a  manner,  as  to  be 
a  nuisance  at  common  law.  And  the  prosecutor  gave  in  evidence 
a  conviction,  which  my  brother  Byles  said  amounted  to  an  admis- 
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Bko.        Bion  that  the  trade  of  the  defendant  was  a  nuisance.     If  it  was 
Faiuuib       admissible  at  all,  it  could  only  amount  to  an  admission  that  in 

'      1855  the  defendant  was  conTicted  of  an  offence  under  the  16  &  17 

1857^  Vict,  c  128.  Lookinjr  at  the  words  of  the  stat.  16  &  17  Vict. 
Evidence—  ^  ^^^'  ^^  clcarly  was  not  intended  for  the  purpose  of  putting  down 
Nuisance,  common  law  nuisances ;  and  the  offence  charged  in  the  information, 
does  not  necessarily  involve  any  common  law  nuisance.  Then, 
having  reference  to  the  mode  of  trial,  and  also  to  the  positive  injus- 
tice which  may  be  done  by  receiving  such  evidence,  I  think  it  is 
inadmissible.  First,  it  tends  to  raise  collateral  issues,  upon  whicb^ 
if  justice  is  to  be  done,  evidence  must  be  gone  into  on  both  sides; 
and,  secondly,  as  to  the  injustice  to  the  accused,  how  is  it  to  be 
supposed  that  he  can  be  prepared  to  meet  evidence  of  this  descrip- 
tion ?  He  would  have  no  means  of  knowing  that  a  former  convic- 
tion, under  an  Act  of  Parliament  passed  with  a  different  object, 
would  be  used  by  the  prosecution  against  him. 

WiGHTMAN,  J. — The  great  question  at  the  trial  was,  whether 
the  process  itself  of  burning  animal  charcoal  was  a  nuisance ;  and 
the  evidence  on  both  sides  went  to  a  period  anterior  to  the  sum- 
mary conviction.  I  should  have  doubted,  certainly,  whether  that 
was  evidence,  if  the  charges  had  been  precisely  the  same ;  but  I 
was  very  much  struck  with  the  remark  that  in  truth  the  convic- 
tion is  not  cui  idem  with  the  indictment,  and  that  a  person  might 
be  guilty  under  the  act,  without  incurring  a  liability  to  an  indict- 
ment for  a  common  law  nuisance.  Therefore,  on  this  ground 
alone,  I  think  the  rule  should  be  made  absolute  for  a  new  trial. 

Rule  absolute. 
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COURT  OF  QUEEN'S  BENCH. 

November  2ly  1857. 

(Before  Lord  Campbell,  CJ.,  Coleridge  and  Wightman,  JJ.) 

Reg.  v.  Stapylton  and  Others,  (a) 

Reg.  v.  Esdaile  and  Others. 

Reg.  v.  Brown  and  Others. 

Conspircun/ — PracUee — Particulars  of  acts  relied  on — Overt  acts. 

On  a  general  count  for  conspiracy y  the  defendant  is  entitled  to  particu" 
lars  of  the  acts  relied  upon  in  support  of  the  charge  ;  but  on  a  special 
count  alleging  overt  acts,  the  court  will  not  order  particulars  to  be 
fumishedy  in  the  absence  of  an  affidavit  on  the  part  of  the  defendant^ 
that  he  has  no  knowledge  of  the  overt  acts  charged^  and  does  not 
possess  sufficient  information  to  enable  him  to  meet  them. 

Quierej  whether  with  such  an  affidavit^  the  defendant  would  be  entitled 
to  particulars, 

CRIMINAL  informations,  filed  ex  officio  by  the  Attorney- 
General,  against  certain  directors  and  other  persons  connected 
with  the  Royal  British  Bank,  for  conspiracy  to  defraud. 

There  were  three  informations,  and  the  indictment  in  each  case 
consisted  of  twelve  counts,  six  being  specific  and  alleging  overt 
acts  of  conspiracy,  followed  respectively  by  general  counts  (second, 
fourth,  sixth,  eighth,  tenth,  and  twelfth).  All  the  general  counts 
were  afterwards  struck  out,  except  number  twelve,  by  consent  of 
the  Crown. 

First  count  charged  that  the  defendants  conspired  to  publish  and 
represent  to  such  of  the  shareholders  of  the  Koyal  British  Bank 
as  were  ignorant  of  the  true  state  of  the  affairs  of  the  bank,  that 
the  bank  and  its  aifairs  had  been,  during  the  half-year  ended  June 
30,  1855,  and  then  were,  in  a  sound  and  prosperous  condition, 
producing  profits,  divisible,  &C.,  they  well  knowing  the  contrary, 
&C.,  with  intent  to  deceive  and  defraud  such  of  the  shareholders 
as  were  not  or  might  not  be  aware  of  the  true  state  of  its  aifairs, 
and  to  induce  them  to  continue  to  hold  shares  therein,  and  to  pur^ 

(a)  Keported  b/  J.  Thompson,  Esq.,  Barrriatcr-at-I<aw, 
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Bbo.         chase  and  take  other  shares  therein,  and  to  become  or  continue 
Staptlton    customers  and  creditors  of  the  said  bank  in  the  way  of  its  trade. 

AND  The  count  then  set  out  the  following  overt  acts : 

OTBEBa,  First  overt  act. — Publishing  a  report  to  the  30th  of  June,  1855, 

1857.        declaring  a  dividend  six  per  cent. 

Second  overt  act, — Issuing  new  shares,  knowing  the  bank  to  be 

^^^^^^  in  an  embarrassed  and  failing  condition. 

Third  overt  act. — Publishing  to  the  shareholders  a  balance  sheet 
for  the  half-year,  false  in  the  amount  of  assets,  the  provision  for 
bad  debts,  and  the  balance,  as  they  well  knew. 

Fourth  overt  act — Paying  a  dividend  of  six  per  cent.,  knowing 
that  it  was  not  earned. 

Fifth  overt  act — Buying  shares  in  the  bank,  and  paying  for 
them  with  the  bank  money,  with  intent  to  keep  up  the  price  of 
shares. 

Sixth  overt  act. — Issuing  a  circular  of  the  10th  of  September, 
1855,  as  to  an  intention  to  open  branch  premises  in  Holborn, 
and  stating  a  resolution  of  the  directors  to  issue  2,000  further  new 
shares,  they  well  knowing  that  the  bank  was  in  a  losing  and  failing 
condition. 

2'he  third  count  charged  a  conspiracy  to  defraud  the  customers 
and  creditors  of  the  bank ;  alleging  overt  acts  similar  to  those  in 
the  first  count. 

The  fifth  count  charged  a  conspiracy  to  defraud  the  Queen's  sub- 
jects generally,  alleging  the  same  overt  acts  as  in  the  first  count. 

The  sevejith  count  charged  a  conspiracy  to  cheat  and  defraud 
such  of  the  shareholders,  as  were  ignorant  of  the  true  state  of 
the  bank,  by  inducing  them  by  false  pretences  to  purchase  and 
hold  additional  shares  in  the  bank,  the  defendants  Knowing  the 
bank  to  be  in  a  bad  and  dangerous  condition  and  approaching 
insolvency,  and  that  the  shares  were  unsafe,  and  might  be  ruinous 
to  the  holders ;  alleging  overt  acts  the  same  as  numbers  one  to  five 
in  the  first  count. 

The  ninth  count  charged  a  similar  conspiracy  to  defraud  the 
Qifeen's  subjects  generally  ;  alleging  overt  acts  same  as  the  fourth, 
fifth,  and  sixth  in  the  first  count. 

The  eleventh  count  charged  a  general  conspiracy  to  cheat  and 
defraud  John  Arundel  and  other  persons  named. 

Bules  wwi,  having  been  obtained  on  behalf  of  the  several  defen- 
dants, for  particulars  of  the  offences  to  be  charged  under  several  of 
the  counts,  and  also  of  the  overt  acts  in  the  special  counts. 

Sir  F.  Thesiffer,  Ballantine  (Serjt.),  Welsby  and  J.  Brown, 
showed  cause  on  behalf  of  the  Attomey-GeneraL — Since  Bex  v. 
Gill  (2  B.  &  Aid.  204),  which  decided  that  a  general  count  for 
conspiracy  was  good  without  alleging  any  overt  acts,  a  practice 
has  grown  up  of  granting  particulars  in  such  a  case,  and  in  this 
case,  upon  the  general  count  (number  twelve),  Crompton,  J.,  at 
chambers,  made  an  order  for  particulars,  refusing  to  extend  it  to 
the  other  counts.  It  is  difficult  to  learn  from  the  cases  the  extent 
of  the  right  of  the  defendants  to  particulars  in  cases  of  conspiracy. 
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A  defendant  can  only  be  entitled  to  be  informed  of  the  nature  of       ^"<*' 
the  conspiracy  charged,  and  not  of  the  specific  acta  by  which  it  is    staptltok 
to  be  proved  in  evidence.     Here  the  defendants  are  asking  for        and 
what  is  not  requisite  for  the  purpose  of  their  defence,  as  the  overt      Others. 
acts  give  them  all  the  necessary  information  which  they  are  enti-        1557, 
tied  to,  and  show  sufficiently  the  particular  charges  of  conspiracy        — j— 
intended  to  be  established  against  them.     They  have  no  right  to  ^^;fj^^^"" 
know  the  means  of  proof,  or  what  evidence  is  going  to  be  oflfered 
against   them.     The   rule  is  laid    down  in   Rex  v.  Hamilton  (7 
Car.  &  P.  448),  '^  If  the  counts  are  general,  the  prosecutor  must 
furnish  a  particular,  giving  the  same  information  to  the  defendant 
as  a  special  count  would ;  but  the  Court  will  not  order  a  particular 
of  the  specific  acts  of  the  conspiracy,  or  the  times  and  places  at 
which  those  acts  occurred."  Where  the  act  itself,  which  is  the  object 
of  the  conspiracy,  is  illegal,  nothing  need  be  stated  about  the  means 
a^eed  upon  or  pursued  to  effect  it »  {Eccles^s  casej  1  Leach,  274). 
[Coleridge,  J.,  referred  to  Bex  v.  CurtDood{5  Nev.  &  Man.  369 ; 
3  A.  &  E.  815),  where  on   an  indictment  charging  various  nui- 
sances, created  by  the  produce  of  certain  gas-works,  corrupting  the 
waters  of  the  Thames,  and  destroying  the  fish,  and  rendering  the 
air  unwholesome,  the  Court  ordered  the  prosecutor  to  give  a  note 
of  the   several  acts  of  nuisance,  which  he   intended  to  prove.] 
There  the  indictment  was  not  so  specific  as  here.  [Coleridge,  J. 
— Here  in  one  set  of  counts  you  state  particular  acts,  in  the  other 
the  language  is  quite  general.     Surely  the  intention  of  the  second 
set  of  counts  must  be  assumed   to  include    something  not   in 
the  first  set     Wightman,  J. — Besides,  you  are  not  confined  to 
the  overt  acts  alleged,  but  may  prove  other  acts.]     The  cases  of 
R.  Y.Kenrick  (5   Q.  B.  49),  and  R.  v.  Hodgson  (3  C.  &  P.  422), 
were  then  referred  to. 

The  Court  having  intimated  an  opinion  that  particulars  ought 
to  be  given  under  the  general  counts, 

Sir  F.  Thesiger  undertook  that  all  those  counts  should  be 
struck  out,  and  that  in  case  the  Crown  proposed  to  prove  any 
other  overt  acts  than  those  alleged,  particulars  of  them  should  be 
given  to  the  defendants. 

The  Court  expressed  their  opinion  that  the  defendants  ought  to 
be  satisfied  with  this ;  but. 

Sir  F.  Kelly ^  Bovill,  Coleridge,  and  Z>.  Seymour y  on  behalf  of  the 
defendants. — The  defendants  have  a  right  to  know  what  the  overt 
acts  were,  and  how  they  were  to  be  proved ;  so  that  they  ipight  at 
the  trial  be  prepared  to  meet  the  charge.  One  of  the  overt  acts 
alleged  was  a  false  balance-sheet,  but  the  particulars  in  which  it 
was  false  were  not  set  out. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  no  further 
particulars  oupht  to  be  given  beyond  those,  which,  on  the  part  of 
the  Attorney-General,  it  has  been  agreed  shall  be  given. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  have  come  to 
this  conclusion  after  some  considerable  doubt,  and  on  this  ground 
only,  that  there  is  no  affidavit  that  the  defendants  do  not  possess 
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the  knowledge  which  they  are  seeking  for  by  this  rule.  As  to  the 
false  balance-sheet,  and  the  purchase  of  shares,  and  the  false  assets, 
these  are  all  alleged  as  overt  acts,  but  without  particulars.  I  think 
no  particulars  ought  to  be  given  with  regard  to  these  cases,  which 
are  charged  in  accounts  rendered  by  the  defendants  themselves. 
The  general  principle  applies  only  to  this  extent,  to  give  such 
information  as  is  sufficient  to  enable  the  defendant  fairly  to  defend 
himself  when  in  court ;  but,  on  the  other  hand,  not  to  fetter  the 
prosecutor  in  the  conduct  of  his  case.  These  principles  must  govern 
this  case,  in  the  absence  of  any  affidavit  stating  that  the  defendants 
have  no  knowledge  of  the  particulars,  either  from  the  magnitude 
of  the  subject,  or  from  their  taking  so  little  part  in  the  management 
of  the  bank. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  I  also  think  that  as 
there  is  no  affidavit  on  the  part  of  the  defendants,  of  want  of  know- 
ledge as  to  the  particulars  sought  to  be  obtained,  the  rule  ought  not 
to  be  made  absolute.  The  accounts  were  furnished  by  the  defen- 
dants themselves,  and  although  it  is  said  that  they  are  very  volu- 
minous, and  that  the  defendants  had  no  knowledge  of  the  particular 
items,  yet  it  may  be  inferred  from  what  has  passed  already,  that 
enough  has  occurred  to  give  them  all  the  knowledge  they  are  now 
seeking  to  obtain.  It  is  true  that  in  charges  of  embezzlement 
particulars  are  given,  but  there  is  an  affidavit  of  the  party  charged 
that  he  is  wholly  ignorant  of  what  the  charges  consist.  I  do  not 
say  what  my  opinion  would  be,  if  there  had  been  such  an  affidavit 
in  this  case. 

Rule  discharged  as  to  that  part  seeking  for 
particulars  of  the  overt  acts. 
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NORTHERN  CIRCUIT. 

YoBK  Spring  Assizes. 

March  6,  1858. 

(Before  Byles,  J.) 

Reg.  V,  William  Lett  and  Another,  (a) 

Previotis  conviction — 18  ^19  Vict.  c.  126 — Evidence, 

It  is  sufficient  evidence  of  a  previous  summary  conviction^  to  show 
that  the  certificate  of  conviction  and  the  warrant  agree,  and  that  the 
prisoner  was  received  into  custody  under  the  warrant,  without  further 
proving  identity, 

THE  prisoners  were  indicted  for  robbery  at  Leeds.  The  jury 
found  a  verdict  of  guilty,  and  the  indictment  also  charging 
that  Levy  had  been  previously  convicted  of  felony,  the  court  pro- 
ceeded to  try  that  charge. 

It  appeared  that  a  person  named  William  Levy  had  been  sum- 
marily convicted  at  Leeds,  under  the  provisions  of  the  stat 
18  &  19  Vict.  c.  126,  and  that  no  witness  could  be  produced  who 
was  present  when  that  person  was  convicted. 

H.  West  {Alfred  Austin  with  him),  for  the  prosecution,  proposed 
to  prove  the  identity  of  the  prisoner  with  the  person  so  convicted, 
by  putting  in  the  conviction  before  the  magistrates  of  the  borough 
of  Leeds,  under  the  provisions  of  the  act,  7  &  8  Geo.  4,  c.  28, 
B.  11  (b\  which  he  said  were  not  affected  by  the  14  &  15  Vict. 
c-  99,  8.   13  (c),  [Byles,  J. — That  is  so.]  and  by  calling  the 

(a)  Reported  by  B.  M.  D.  Littlbb,  Esq.,  Barrister-at-Law. 

(A)  ^  A  oertificatei  containing  the  substance  and  efiect  only  of  the  indictment  and  conTiction 
for  the  prerions  felony,  porporting  to  be  signed  by  the  clerk  of  the  court,  or  other  officer,  baring 
the  custody  of  the  records  of  the  court  where  such  offender  was  first  oouTicted,  or  by  the  deposi- 
tioii  of  such  clerk  or  officer,  shall,  with  proof  of  the  identity  of  the  person  of  the  offender,  be 
sufficient  evidence  of  the  first  oonyiction,  without  proof  of  the  signature  or  official  character  of 
the  penwn  signing  the  same." 

(e)  **  Whenever  it  may  be  necessary  to  prove  the  trial  and  conviction  or  acquittal  of  any 
persoQ  charged  with  any  indictable  offence,  it  shall  not  be  necessary  to  produce  the  record  of 
the  conviction  or  acquittal  of  any  such  person  or  a  copy  thereof;  but  it  shall  be  sufficient  that 
it  be  certified,  or  purport  to  be  certified,  under  the  band  of  the  derk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  such  conviction  or  acquittal  took 
place,  or  by  the  deposition  of  such  clerk  or  other  officer,  that  the  paper  produced  in  a  copy  of 
the  record  of  the  indictment,  trial,  conviction  and  judgment  or  acquittal,  as  the  case  may  be, 
omitting  the  formal  parts  thereof." 
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Governor  of  the  Leeds  Borough  Gaol,  who  produced  a  warrant  of 
commitment  signed  by  the  same  magistrates,  and  otherwise  agree- 
ing in  every  particular  with  the  conviction,  under  which  warrant 
he  stated  that  he  received  the  prisoner  who  had  just  been  con- 
victed into  his  custody,  and  that  he  underwent  his  sentence  in 
pursuance  of  the  terms  of  the  warrant,  ffest  also  mentioned  the 
case  of  Eeg.  v.  Crofts  (9  C.  &  P.  219). 

Byles,  J. — That  is  evidence  on  which  the  jury  may  fairly  con- 
vict the  prisoner  of  having  committed  this  robbery,  after  having 
been  previously  convicted  of  felony.  Verdict^  Guilty. 


COURT  OF  CRIMINAL  APPEAL. 

November  13,  1858. 

(Before  Cockburn,  C.J.,  Wightman,  Williams,  Willes,  JJ., 
and  Channell,  B.) 

Reg.  v.  Wm.  Bennett,  (a) 

Manslaughter — Explosion  of  fireworks — Negligence — Servant, 

The  prisoner  had  fort/ears  been  accustomed  to  keep  fireworks  in  a  house 
in  London  for  sale,  and  apart  of  the  process  (f  manufacture  of  some 
of  them  was  performed  in  the  house,  and  by  the  supposed  negligence 
of  one  of  his  servants  an  ignitiofi  of  red  and  blue  fire  was  caused, 
which  communicated  to  the  other  fireworks,  and  a  rocket  shot  across 
the  street  and  set  a  house  on  the  opposite  side  on  fire,  by  which  the 
death  of  S,  W,  was  caused. 

Held,  that  the  prisoner  was  not  liable  to  be  indicted  for  manslaughter, 
as  the  unlawful  act  of  keeping  the  fireworks  was  disconnected  with  the 
supposed  negligence  of  the  servant,  which  was  the  proximate  cause  of 
the  death, 

THE  following  case  was  reserved  by  Willes,  J. : — 
William  Bennett  was  convicted  before  me  at  the  Old  Bailey 
Sessions,  on  the  18th  August,  1858,  of  the  manslaughter  of  Sarah 
Williams. 

The  substantial  question  is,  whether  a  person  who-  makes  fire- 
works contrary  to  the  9  &  10  Will  3,  c.  7,  s.  1,  is  indictable  for 
manslaughter,  if  death  be  caused  by  a  fire  breaking  out  amongst 

(a)  Reported  bj  J.  TuoMrsoN,  Esq.,  Barrister-at-Law. 
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ccHobuBtibles  in  his  possesBion^  collected  by  him,  and  in  the  course       ^^^- 
of  use  for  the  purpose  of  his  business,  but  not  completely  made  into     bennett. 
fireworks  at  the  time.  

The  prisoner  had  a  house  and  firework  shop  in  the  Westminster-  ^^^^' 
road, where,  for  sometime  before  the  fire  hereinafter  mentioned,  Manslaughtei 
he  openly  carried  on  the  business  of  selling  fireworks.  He  had  also 
a  workshop  at  a  neighbour's  named  Sunter,  and  a  factory  at 
Peckham.  He  had  contracts  to  supply  Cremorne  and  Vauxhall- 
gardens  with  fireworks,  which  he  regularly  did  in  considerable 
quantities. 

He  made  and  kept  his  stock  of  fireworks  at  the  factory  at  Peck- 
ham*  From  thence  he  used  to  take  the  supply  necessary  for  the 
Crardens^  daily,  to  the  house  in  the  Westminster-road,  where  they 
used  to  be  kept  for  two  or  three  hours,  until  they  were  taken  away 
for  use  at  the  Gardens.  In  the  room  at  Sunter's  the  smaller  sort 
of  rockets  were  made,  excepting  the  heads  for  holding  stars. 
These  heads  were  added  at  the  house  in  the  Westminster-road. 
At  the  house  in  the  Westminster-road  fireworks  were  offered  for 
sale.  No  fireworks  were  made  there,  except  as  follows: — First,  the 
finishing  the  smaller  rockets,  as  already  mentioned,  and  making 
stars  for  them  of  combustible  matter;  secondly,  making  fireworks 
called  serpents ;  thirdly,  making  cases,  and  filling  them  with  com- 
bustible matter,  called  ^^  red,  blue  and  green  fire."  It  is  to  this 
last-mentioned  part  of  the  business  that  I  ought  particularly  to 
direct  attention.  The  fire  was  employed  for  filling  coloured  cases 
used  to  imitate  revolving  lights  in  fireworks  called  *^  wheels." 
These  cases  were  not  used  by.  themselves,  but  in  connection  with 
those  fireworks,  to  add  to  their  effect.  The  contents  of  the  cases 
of  fire  made  at  the  Westminster-road  were  combustible,  and  the  red 
fire  would  explode  if  struck  hard.  Five  or  six  pounds  of  fire,  were 
made  every  day  in  the  house  in  the  Westminster-road,  and  filled 
there,  in  the  back  room,  into  cases  with  a  rammer  and  mallet,  by  a 
person  employed  for  the  purpose. 

At  the  time  of  the  fire  there  was  a  quantity  of  the  red  and  blue 
fire  in  the  house,  in  the  room  where  it  was  to  be  put  into  the  cases, 
in  order  to  be  used  as  already  mentioned  in  the  course  of  the  busi- 
ness, and  a  quantity  of  fireworks  for  the  evening. 

On  Monday  the  12th  July,  about  six  in  the  evening,  the 
prisoner  being  out  of  the  house,  and  not  personally  interfering,  a 
fire  broke  out  in  the  red  and  blue  fire,  which  communicated  to  the 
fireworks,  causing  a  rocket  to  fly  across  the  street,  and  set  fire  to  a 
house  at  the  opposite  side,  in  which  the  deceased  Sarah  Williams 
was  burnt  to  death.  The  fire  was  accidental  in  the  sense  of  not 
being  wilful  or  designed.  It  did  not  happen  through  any  personal 
interference  or  negligence  of  the  prisoner,  and  he  is  entitled  to  the 
benefit  of  any  distinction  between  its  happening  through  the  neg- 
ligence of  his  servants,  or  by  pure  accident  without  any  such 
negligence. 

It  was  contended  that  there  was  no  case  against  the  prisoner, 
inasmuch  as  the  cases  of  the  red,  &c.,  fire,  were  only  parts  of  fire- 
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^^'       works,  and  not  within  the  statute,  and  that  it  did  not  appear  that 
Bbnnett.     ^^  ^^  ^7  reason  of  making  fireworks  the  accident  happened ;  and 

that  at  all  events  the  death  was  not  the  direct  and   immediate 

1858.  result  of  any  wrong  or  omission  on  the  prisoner's  part ;  and  there 
Manslaughter,  ^^  cited  a  case  from  the  Sessions  Reports  at  the  Old  Bailey,  in 
which  Alderson,  B.  is  reported  to  have  held,  that  an  indictment  for 
manslaughter  was  not  maintainable  under  such  circumstances.  I, 
however,  overruled  these  objections,  holding  that  the  prisoner  was 
guilty  of  a  misdemeanour  in  doing  an  act  with  intent  to  do  what 
was  mrbiddeu  by  the  statute  ;  and  that  as  the  fire  was  occasioned  by 
such  misdemeanour,  and  without  it  would  not  have  taken  place, 
or  could^not  have  been  of  such  a  character  as  to  cause  the  death  of 
the  deceased,  which  otherwise  would  not  have  taken  place,  a  case 
was  made  out. 

The  question  of  a  nuisance  independent  of  the  statute  of  Will.  3, 
and  the  considerations  arising  upon  it,  need  not  be  noticed,  as  it 
has  been  disposed  of  upon  the  facts  in  favour  of  the  prisoner. 

Entertaining  doubts  upon  the  above  points,  I  request  the  opinion 
of  the  judges. 

The  prisoner  is  out  on  bail. 

Giffard  appeared  for  the  defendant,  but  was  not  called  upon  to 
argue. 

Martin  for  the  prosecution. — The  explosive  nature  of  the  sub- 
stances is  to  be  considered,  and  the  prisoner  is  responsible  for  the 
illegal  act  in  keeping  them  in  such  a  public  place. 

UOCKBUBN,  C.J. — I  am  of  opinion  that  the  conviction  was 
wrong.  The  prisoner  kept  a  quantity  of  fireworks  in  his  house, 
but  that  alone  was  not  the  cause  of  the  death,  but  by  the  negli- 
gence of  some  one  of  his  servants  the  fireworks  ignited,  and  the 
house  in  which  the  deceased  was,  was  set  on  fire  and  death  ensued. 
So  that  the  keeping  of  the  fireworks  in  the  house  caused  the  death 
only  by  the  superaddition  of  the  negligence  of  some  one  else.  The 
keeping  of  the  fireworks  may  be  a  nuisance,  and  if  from  that 
unlawful  proceeding  the  death  had  ensued  as  a  necessary  and 
immediate  consequence,  the  conviction  might  be  upheld.  But  the 
keeping  of  the  fireworks  did  not  alone  cause  the  death,  but  that 
act  of  the  defendant,  plus  the  act  of  somebody  else,  did.  The 
defendant  was  not  liable  therefore. 

WiLLES,  J. — I  am  of  the  same  opinion.  Since  the  trial  I  have 
thought  over  the  case  very  much,  and  as  the  fire  which  caused  the 
death  did  not  happen  through  any  personal  interference  or  negligence 
of  the  prisoner,  the  prisoner  ought  to  have  the  benefit  of  that ;  and 
as  the  parish  officers  did  not  indict  him  for  the  nuisance  of  keeping  a 
quantity  of  fireworks  in  his  house,  but  allowed  him  to  go  on  doing 
so  for  years,  and  as  that  act  of  the  defendant's,  the  keeping  of  the 
fireworks  in  the  house,  was  disconnected  with  the  negligence  of  his 
servant  which  caused  the  fire,  my  impression  is  very  strong  that 
the  conviction  cannot  be  legally  sustained. 

WiGUTMAN  and  Williams,  JJ.  and  Channell,  B.  concurred. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  13,  1858. 

(Before  Cockburn,  C.J.,  Wightman,  Williams,  and  Willes, 
J  J.,  and  Channell,  B.) 

Reg.  v.  William  Butcher,  {a) 

Indictment-^FalsB  preiences-^Proof—  Variance. 

An  indictment  for  obtaining  money  by  false  pretences^  in  the  first  count 
aUeged  that  prisoner  pretended  to  H.  that  he  was  the  agent  of  J,  B,, 
and  was  sent  to  the  pay-table,  to  receive  certain  moneys  payable  to 
J.  J?.,  and  that  he  was  authorised  to  receive  such  moneys  on  behalf  of 
J.  B,y  by  means  whereof  Sfc. 

In  a  second  count  the  false  pretence  was  alleged  to  be^  that  the  prisoner 

falsely  pretended  to  one  A.  that  he  {the  prisoner)  was  authorised  to  send 

him  {A,)  to  the  pay-table^  to  get  the  pay  "table  money  of  the  aforesaid 

•Tl  B,y  by  means  of  which,  Sfc,  the  prisoner  obtained  from  H.  certain 

money^  with  intent  to  defraud. 

In  a  third  count  the  false  pretence  was  alleged  to  be,  that  the  prisoner 
pretended  to  the  said  A.,  that  he  (prisoner)  was  the  agent  of  J,  B.,  and 
that  he  {the  prisoner)  was  sent  by  J,  B.  to  the  pay-tablCy  to  receive  cer- 
tain moneys  payable  to  J,  J?.,  and  that  he  was  authorised  to  receive 
such  moneys  on  behalf  of  J,  B.,  by  means  ofwhich^  S^c,  the  prisoner 
obtained  from  A,  certain  moneys,  with  intent  to  defraud. 

At  the  trial,  A.  proved  that  the  prisoner  sent  him  to  the  pay -table  in  these 
terms,  **  Go  to  the  pay-table,  and  fetch  J.  B.*s  money  ;"  that  he  {A.) 
accordingly  went,  and  said  to  H.,  "  He  wanted  J.  BJs  pay-table 
money  ;"  whereupon  H.,  without  asking  any  question,  gave  the  money 
due  to  J.  B.  to  A.,  who  took  it  to  the  prisoner : 

Heldj  that  this  amounted  to  a  false  pretence  by  the  prisoner  ''  that  A. 
was  authorised  to  receive  J.  BJs  money,**  but  was  not  evidence  of  the 
pretences  charged  in  the  indictment,  that  he,  the  prisoner,  was 
authorised,  Sfc,  to  receive  J.  B.*s  money. 

THE  following  case  was  reserved,  and  stated  by  the  chairman  of 
the  Kent  Sessions. 
At  the  general  quarter  sessions  of  the  peace  for  the  county  of 
Kent,  held  at  St.  Agustines,  near  Canterbury,  on  the  6th  April, 
1858,  William  Butcher  was  tried  upon  the  following  indictment : — 
Kieniy  to  wit. — ^The  jurors  for  our  lady  the  Queen  on  their  oath 

(a)  Reported  by  J.  Tuompson,  Esq.,  BarriBter-al-Law. 
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Rko.       present  that  William  Butcher,  on  the  22nd  day  of  January,  in  the 
Bdtchkr.     y^^^  of  our  Lord  1858,  unlawfully,  knowingly  and  designedly  did 

falsely  pretend  to  one  James  Holden,  the  treasurer  and  servant  of 

1858.        a  certain   incorporated  company,  called  the  Company   of  Free 
Faite  pretences,  ^ishers  and  Dredgers  of  Whitstable,  in  the  said  county,  that  he  the 
said  William  Butcher  was  the  agent  of  two  persons,  named  James 
Butcher  the  elder  and  James  Butcher  the  younger,  of  Whitstable 
aforesaid,  which  two  persons  were  commonly  known  by  the  name 
of  the  "  Jim  Butchers;"  and  that  he  the  said  William  Butcher  was 
then  sent  by  the  said  James  Butcher  the  elder  and  James  Butcher 
the  younger,  otherwise  *^  the  two  Jim  Butchers,"  to  the  pay-table 
of  the  Company  of  Free  Fishers  and  Dredgers  of  Whitstable  afore- 
said, to  receive  certain  moneys  then  payable  by  the  said  company 
to  the  said  James  Butcher   the  elder  and   James   Butcher  the 
younger,  otherwise  ^*  the  two  Jim  Butchers,"  and  that  he  was  then 
authorised  to  receive  such  moneys  for  and  on  behalf  of  the  said 
James  Butcher  the  elder  and  James  Butcher  the  younger,  other- 
wise *'  the  two  Jim  Butchers ;"  by  means  of  which  said  false  pre- 
tence, the  said  William  Butcher  did  then  unlawfully  obtain  from 
the  said  James  Holden  the  sum  of  2L  3^.,  of  the  moneys  of  the  said 
company,  with  intent  thereby  then  to  defraud ;  whereas,  in  truth 
and  in  fact,  the  said  William  Butcher  was  not  then  the  agent  of  the 
said  James  Butcher  the  elder  and  James  Butcher  the  younger,  or 
either  of  them,  and  was  not  then  or  at  any  other  time  sent  by  the 
said  James  Butcher  the  elder  and  James  Butcher  the  younger, 
otherwise  "  the  two  Jim  Butchers,"  or  either  of  them,  to  the  pay- 
table  of  the  Company  of  Free  Fishers  and  Dredgers  of  Whitstable 
aforesaid,  to  receive  certain  moneys  or  any  money  payable  by  the 
said  company  to  the  said  James  Butcher  the  elder  and  James 
Butcher  the  younger,  otherwise  "the  two  Jim  Butchers,"  or  to  either 
of  them;  and  the  said  William  Butcher  was  not  then  authorised  to 
receive  such  moneys  or  any  money  for  and  on  behalf  of  the  said 
James  Butcher  the  elder  and  James  Butcher  the  younger,  other- 
vnse  "  the  two  Jim  Butchers,"  or  either  of  them,  as  he  the  said 
William  Butcher  well  knew,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  William  Butcher,  on  the  22nd  day 
of  January,  in  the  year  of  our  Lord  1858,  unlawfully,  knovnngly 
and  designedly  did  falsely  pretend  to  one  William  Butler,  that 
he  the  said  William  Butcher  was  authorised  to  send  him  the  said 
William  Butler  to  the  pay-table  of  the  said  Company  of  Free 
Fishers  and  Dredgers  of  Whitstable,  to  get  the  pay-table  money  of 
the  aforesaid  James  Butcher  the  elder  and  James  Butcher  the 
younger,  otherwise  "the  two  Jim  Butchers;"  by  means  of  which  said 
false  pretence,  the  said  William  Butcher  did  then  unlawfully  obtain 
from  the  said  James  Holden,  then  being  the  treasurer  of  the  Com- 
pany of  Free  Fishers  and  Dredgers  of  Whitstable  as  aforesaid,  and 
from  the  said  William  Butler,  the  sum  of  2L  Ss.  of  the  moneys  of 
the  said  company,  with  intent  thereby  then  to  defraud ;  whereas,  in 
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truth  and  in  fact,  the  said  William  Butcher  was  not  then,  or  at  any        Reg. 
other  time,  authorised  to  send  the  said  William  Butler  to  the  said  pay-     ^    *'•  ^^ 

table  of  the  said  Company  of  Free  Fishers  and  Dredgers  of  Whit-        

stable  to  get  the  pay-table  money  or  any  other  money  of  the  said        isss. 
James  Butcher  the  elder  and  James  Butcher  the  younger,  other-  Zenc&t 

wise  *'  the  two  Jim  Butchers,"  as  he  the  said  William  Butcher  at         ^ 
the  time  he  so  falsely  pretended  well  knew,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

Third  courU. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  22nd  day  of  January,  in  the 
year  of  our  Lord  1858,  the  said  William  Butcher  knowingly  did 
falsely  pretend  to  the  said  William  Butler,  that  he  the  said  William 
Butcher  was  the  agent  of  the  said  James  Butcher  the  elder  and  the 
said  James  Butcher  the  younger,  commonly  known  by  the  name  of 
^  the  Jim  Butchers/^  and  that  he  the  said  William  Butcher  was  then 
sent  by  the  said  James  Butcher  the  elder  and  James  Butcher  the 
younger,  otherwise  "  the  two  Jim  Butchers,"  to  the  pay-table  of 
the  company  aforesaid,  to  receive  certain  moneys  then  payable  by 
the  said  company  to  the  said  James  Butcher  the  elder  and  James 
Botcher  the  younger,  otherwise  ^'  the  two  Jim  Butchers,"  and  that 
he  was  then  authorised  to  receive  such  moneys  for  and  on  behalf  of 
said  James  Butcher  the  elder  and  James  Butcher  the  vounger, 
otherwise  ^*  the  two  Jim  Butchers ;"  by  means  of  which  false  pre- 
tence the  said  William  Butcher  did  then  unlawfully  obtain  m>m 
the  said  William  Butler  the  sum  of  27.  3^.  of  the  moneys  of  the  said 
William  Butler,  with  intent  to  defraud;  whereas,  in  truth  and  in  fact, 
the  said  William  Butcher  was  not  the  agent  of  the  said  James  But- 
cher the  elder  and  James  Butcher  the  younger,  otherwise  "the  two 
Jim  Butchers,"  or  either  of  them ;  and  whereas,  in  truth  and  in  fact, 
the  said  William  Butcher  was  not  then,  or  at  any  other  time,  sent 
by  the  said  James  Butcher  the  elder  and  James  Butcher  the 
younger, otherwise  "the  two  Jim  Butchers,"  or  either  of  them,  to 
the  pay-table  of  the  said  company,  to  receive  certain  moneys  then 
payable  by  the  said  company  to  the  said  James  Butcher  the  elder 
and  James  Butcher  the  younger,  otherwise  *^the  two  Jim 
Butchers,"  or  any  money  whatsoever ;  and  whereas,  in  truth  and 
in  fact,  he  was  not  then  authorised  to  receive  such  moneys, ^^r  any 
money  whatsoever,  for  or  on  behalf  of  the  said  James  Butcher  the 
elder  and  James  Butcher  the  younger,  otherwise  *'  the  two  Jim 
Butchers,"  as  he  the  said  William  Butcher  well  knew,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

There  was  another  count  in  the  indictment,  which  was  aban- 
doned at  the  trial  by  the  counsel  for  the  prosecution. 

The  substance  of  the  evidence  for  the  prosecution  was  as  follows : 
— John  Hammond  NichoUs  stated  that  he  was  foreman  of  the 
Incorporated  Company  of  Free  Fishers  and  Dredgers  of  Whit- 
stable  ;  that  the  affairs  of  the  company  are  managed  by  the  foreman 
and  jury,  and  by  a  treasurer;  that  the  members  of  the  company 
are  called  freemen,  and  are  employed  under  the  supervision  of  the 
foreman  in  working  upon  the  oyster  grounds  of  the  company,  and 


80 


CRIBCINAL   LAW   CASES. 


Rko.        are  paid  for  their  work  by  the  treasurer,  and  that  the  treasurer  of 
Butcher.     ^^®  company  is  James  Holden,  and  that  the  witness  and  James 

Holden   met  at  a  public-house  in   Whitstable-street,  called  the 

1858.  Duke  of  Cumberland,  on  Friday,  the  22nd  January,  1858,  at  the 
FaUeproences  P^^y-^We,  for  the  purposc  of  paying  the  freemen  for  their  work ; 
'  that  the  defendant  William  Butcher  is  a  freeman  of  the  company, 
and  was  then  entitled  to  receive,  and  came  to  the  pay-table  and 
did  receive,  his  pay  of  14«.  between  five  and  six  o'clock  in  the 
evening  of  the  said  22nd  January ;  that  amongst  the  freemen  of  the 
said  company  are  two  persons,  father  and  son,  of  the  name  of  James 
Butcher,  who  go  by  the  name  of  "  the  two  Jim  Butchers,"  and  the 
money  which  becomes  due  to  them  is  commonly  called  '^  the  two 
Jim  Butchers'  money ;"  that  between  six  and  seven  o'clock  of  the 
same  Friday  evening,  a  little  boy  came  to  the  pay-table  after  the 
defendant  William  Butcher  had  received  his  money,  and  aaid,  '*  I 
want  the  two  Jim  Butchers'  money ;"  that  the  sum  of  2L  3s.  was 
due  to  the  two  James  Butchers;  that  witness  told  Holden  the 
treasurer  to  pay  the  2Z.  3«.,  and  witness  saw  Holden  pay  the  money 
to  the  boy ;  that  the  freemen  frequently  send  their  boys  and  girk 
for  their  money ;  that  afterwards  James  Butcher  the  father  came, 
and  then  James  Butcher  the  son  came,  for  their  money. 

William  Butler,  a  boy  ten  years  of  age,  stated  that  he  knew  the 
defendant  William  Butcher ;  that  he  the  witness  and  another  boy 
were  playing  together  in  the  street  of  Whitstable,  on  Friday  the 
22nd  January  last,  near  the  Duke  of  Cumberland  public-house ; 
that  the  defendant  came  to  them  and  said,  ^^  Which  of  you  bovs 
wants  to  earn  a  penny ;"  that  witness  replied  '^  I  do ;"  that  the 
defendant  then  said  to  witness,  ^^  Go  to  the  pay-table,  and  fetch  the 
two  Jim  Butchers'  money ;"  that  witness  accordingly  went  to  the 
pay-table  at  the  Duke  of  Cumberland  public-house^  where  Mr. 
Nicholls  and  Mr.  Holden  were,  and  asKcd  for  *'  the  two  Jim 
Butchers'  pay-table  money;"  that  he  received  2i  Ss,  and  went 
back  to  the  street  where  defendant  was  waiting,  and  gave  him  the 
money,  and  received  from  him  a  penny. 

On  cross-examination  witness  said  he  went  and  received  the 
money,  and  afterwards  gave  it  to  the  defendant,  because  he  had 
promised  him  the  penny  for  so  doing. 

James  Holden  stated  that  he  was  treasurer  of  the  company ; 
that  on  Friday  the  22nd  January  he  was  at  the  pay-table  with 
John  Hammond  NichoUs,  the  foreman  of  the  company ;  that  a  little 
boy,  the  witness  last  examined,  came  and  asked  for  ^  the  two  Jim 
Butchers'  pay-table  n?oney ;"  that  he  paid  2/.  3*.  to  the  boy;  that 
the  monev  so  paid  to  the  boy  was  the  money  of  the  company ;  that 
he  parted  witn  the  money  because  the  bov  came  and  said  he 
wanted  •*  the  two  Jim  Butchers'  money,"  and  that  he  should  not 
have  parted  with  it  without ;  that  Nicholls,  the  foreman,  goes  on 
the  oyster-grounds,  knows  what  work  has  been  done  by  the  free- 
men, and  what  each  has  earned  and  is  to  receive ;  that  Nicholls 
specified  the  amount,  and  told  him  what  he  was  to  pay ;  and  that 
he  should  not  have  parted  with  the  money  if  the  little  boy  had  not 
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said  he  was  sent  for  it,  and  if  he  had  not  believed  that  the  boy  was        ^'^- 
authorised  by  the  two  Jim  Butchers  to  receive  it.  Butoier. 

The  defendant's  name  was  never  mentioned  in  the  transaction.  

James  Batcher  the  father^  and  James  Batcher  the  son,  respec-        ]^' 
lively,  proved  that  they  were  commonly  known  as  "the  two  Jim  False pretMce$ 
Batchers;"    that   they   did  not  authorise   either   the   defendant 
William  Batcher,  or  the  boy  William  Butler,  to   receive  their 
money  from  the  company,  and  did  not  send  any  one  for  it  on  the 
said  Friday  evening. 

It  did  not  appear  that  either  the  foreman  or  the  treasurer  of  the 
company  knew  the  name  of  the  little  boy,  or  who  he  was,  at  the 
time  the  treasurer  paid  him  the  money. 

On  the  part  of  the  defendant  it  was  contended  that  the  defen"> 
dant  was  entitled  to  be  acquitted  on  the  following  grounds : — First, 
because  the  conduct  of  the  defendant  did  not  amount  to  the 
making  of  any  false  pretence  at  all.  And,  secondly,  as  to  the  false 
pretences  alleged  in  the  first  and  second  counts  in  the  indictment, 
that  they  were  not  substantiated  by  the  evidence,  inasmuch  as, 
even  if  the  evidence  was  to  the  effect  that  the  defendant  pre- 
tended to  the  boy  Butler  that  he»  the  defendant,  was  authorised  to 
receive  *^  the  two  Jim  Butchers' "  money,  such  pretence  was  not 
the  false  pretence  communicated  to  Holden  and  by  means  of  which 
the  money  was  obtained,  but  that  the  impression  on  the  mind  of 
Holden,  made  by  the  application  of  Butler,  was,  according  to 
Holden's  evidence,  "  that  Butler  had  been  authorised  by  the  said 
*  Jim  Butchers'  to  receive  their  money,"  being  a  pretence  essen* 
tially  different  from  that  laid  in  the  first  and  second  counts.  With 
respect  to  the  second  count  in  the  indictment,  it  was  also  submitted 
that  the  money  when  obtained  from  Butler,  was  not  in  his  hands  as 
the  agent  of  the  company,  the  property  in  it  having  been  parted 
with  by  the  treasurer  when  paid  to  him ;  and  it  could  not  there- 
fore be  held  that  the  money  obtained  from  Butler  was  the  property 
of  the  company,  as  laid  in  this  count,  and  that  therefore  it  was  not 
proved  that  the  prisoner  obtained  from  James  Holden  and  from 
William  Butler  any  moneys  the  property  of  the  company. 

In  addition  to  this,  it  was  contended,  that  the  second  count 
charged  an  obtaining  from  James  Holden  and  William  Butler 
jointly,  and  that  such  obtaining  was  disproved  by  the  evidence. 

With  respect  both  to  the  second  and  fourth  counts,  it  was  urged 
that  the  evidence  showed  that  the  money  was  not  obtained  &om 
the  boy  by  any  false  pretence  at  all,  but  by  the  promise  of  the  penny. 
And  with  respect  to  the  fourth  count,  it  was  urged  in  addition  that 
the  moneys  there  mentioned  to  have  been  obtained  were  not,  as 
against  the  prisoner,  the  property  of  William  Butler. 

On  the  part  of  the  prosecution,  it  was  contended  that  the  boy 
Butler  was  the  innocent  agent  of  the  defendant ;  that  the  false 
pretence  made  through  the  medium  of  the  boy  was  the  act  of  the 
defendant ;  that  the  boy  was  the  mere  mouthpiece  of  the  defendant ; 
that  what  the  boy  said  was,  in  point  of  law,  said  by  the  defendant 
himself;  just  the  same  as  if  he  had  been  personally  present  in  the 
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Bbo.        room  aaying  what  the  boy  said;  and  that  the  evidence  supported 
BuTCHBB.     ^^®  ^^^  ^^^  also  the  second  and  fourth  counts  of  the  indictment, 

I  stated  to  the  jury  that,  if  they  were  of  opinion  that  the  defen- 

^^'        dant  was  guilty  of  obtaining  money  by  false  pretences  upon  the 
False  pretences.  ^^^^^  provcd,  the  question  of  law  would  be  reserved  for  the  deci- 
sion of  the  Court  of  Criminal  Appeal 
The  jury  found  the  defendant  guilty. 

The  judgment  was  respited,  and  the  defendant  was  admitted  to 
bail  to  appear  and  receive  sentence  at  the  next  Court  of  Quarter 
Sessions. 

The  question  for  the  Court  of  Criminal  Appeal  is,  whether  the 
facts  proved  are  sufficient  to  support  either  the  first,  second,  or 
fourth  counts  of  the  indictment. 

James  B.  Wilpman,  Chairman. 


No  counsel  appeared  for  the  prisoner.  ^ 

Addison  (  G.  Francis  with  him)  in  support  of  the  prosecution.—  " 

The  boy  Butler  presented  himself  at  the  pay- table  and  said,  ^^  I  want  ^ 

the  Jim  Butchers' money."  That  must  necessarily  convey  the  idea,  ^ 

that  he  meant  that  he  was  authorised  to  ask  for  and  receive  their 
money.    It  is  not  necessary  that  words  should  be  used,  as  where  a  ^ 

!>erson  at  Oxford,  not  a  member  of  the  University,  went  to  a  shop  ' 

or  the  purpose  of  fraud,  wearing  a  oommoner's  gown  and  cap  and 
obtained  goods;  this  was  held  a  sufficient  false  pretence  within  the  ^ 

statute,  though  nothing  passed  in  words:  {Rex  v.  Barnard^  7  C.  &  P.  '^ 

784.)  The  substance  of  the  pretence  here  is,  that  he,  the  prisoner, 
was  authorised  to  receive  the  Jim  Butchers'  monejr.     [Wight-  ^ 

MAN,  J. — All  that  the  boy  said  was,  "  I  want  the  Jim  Butchers'  ^ 

money. '^     Does  not  that  imply  a  representation  that  he  had  ^ 

authority  to  ask  for  their  money  ?    [Williams,  J. — It  is  like  the  ) 

case  of  presenting  a  post-office  order.     Wightman,  J. — By  a  < 

false  pretence,  the  prisoner  made  the  boy  go  for  the  money.    Is  > 

there  a  count  alleging  that  the  boy  represented  that  he  had  autho-  ' 

rity  to  receive  the  money?]  No;  bat  it  is  submitted  that  the 
count  was  proved,  which  alleges  that  he  was  guilty  of  obtaining  the 
money  from  the  boy  by  false  pretences.     A  party  who  has  con-  ^ 

curred  and  assisted  in  obtaining  money  by  false  pretences  may  be  i 

convicted  as  principal,  though  not  present  at  the  time  of  makiiuj^  < 

the  pretence  and  obtaining  the  money:  {Reg.  v.  Moland,  2  Mooo.  ) 

C.  C.  276.)     [CoCKBUBN,  C.J. — A  party  is  responsible  for  an  a6t  i 

done  through  the  instrumentality  of  nis  agent,  and  we  may  view 
the  case  in  the  same  light  as  if  the  prisoner  had  taken  the  boy  to  ) 

the  pay-table,  and  said,  ^'  This  boy  has  come  to  receive  the  Jim  i 

Butchers'  pay-table  money."  But  then  there  is  no  count  to  meet 
such  a  pretence.  Willes,  J. — The  pretence  that  gets  the  money 
is  that  the  boy  was  entitled  to  receive  the  money,  which  implies 
an  authority  from  the  Jim  Butchers  to  the  boy/]  The  fourth 
count  meets  the  case  :  (American  cases  cited^7%e  Qnmnonweatth  y. 
Harley,  7  Metcalfe,  462 ;  The  Commonwealth  v.  Call^  21  Picker- 
ing, 523.)    [CoCKBUBN,  C.J. — Here  one  person  goes  to  another 
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and  says  to   him,   i^Go  and   represent  that  you  are  entitled  to 

receive  the  Jim  Butchers'  money ;"  but  that  is  not  the  pretence  BtrrcnKR. 

laid  in  the   indictment.     Wightman,  J. — The  indictment   only        

charges  a  false  pretence  that  the  prisoner  was  authorised  to  receive        |^- 

the  money.]  ,..,,.  .     .  ,     False  pretence., 

L/OCKBUBN,  C.J. — I  am  of  opmion  that  this  conviction  must  be 
quashed.  The  case  does  not  appear  to  me  to  present  any 
difficulty.  I  quite  agree  that  the  prisoner  has  been  guilty  of 
obtaining  money  by  false  pretences;  but  the  pretence  on  which  the 
money  was  obtained  is  not  included  among  those  in  the  counts  of 
this  indictment.  '  It  is  laid  in  the  indictment  to  have  been  repre- 
sented by  the  prisoner  that  he  was  authorised  to  receive  the  money 
of  the  Jim  Butchers ;  but  that  is  not  the  false  pretence  by  which 
the  money  was  obtained.  No  doubt  the  prisoner  is  responsible  for 
the  representations  of  his  immediate  agent ;  but  that  does  not  get 
over  the  rule  of  pleading,  that  you  must  truly  allege  the  false 
pretence  by  which  the  money  was  obtained.  According  to  the 
evidence,  the  prisoner  told  the  boy,  "  to  go  to  the  pay-table  and 
fetch  the  two  Jim  Butchers'  money,"  and  the  boy  went  and 
''asked  for  the  two  Jim  Butchers'  pay -table  money,"  and  he  got 
the  money.  Now,  although  that  must  be  taken  necessarily  to 
imply  that  he  represented  that  he  had  authority  to  receive  *'  the 
two  Jim  Butchers'  money,"  and  although  I  am  of  opinion  that  the 
prisoner  is  responsible  for  what  he  makes  the  boy  say,  still  the 
indictment  is  not  proved,  for  it  makes  the  boy  say  a  different 
thing.  There  was  no  such  representation  made  by  the  boy  as 
those  charged  in  the  indictment,  and  the  treasurer  of  the  company 
did  not  part  with  the  money  on  the  representations  laid.  It  is 
unfortunate  that  there  is  no  count  in  the  indictment  which  hits  the 
facts. 

Wightman,  J. — I  am  of  the  same  opinion.  The  law  has  been 
correctly  stated  by  Mr.  Addison,  but  on  the  ground  pointed  out 
bv  the  Chief  Justice,  I  agree  that,  whatever  may  be  the  case  on 
toe  merits,  this  indictment  does  not  hit  the  case. 

Williams,  J. — I  am  of  the  same  opinion.  There  was  quite 
sufficient  evidence  to  support  a  conviction  on  the  ground  that  the 
prisoner  was  guilty  of  the  false  pretence  by  which  the  money  was 
obtained  from  the  prosecutors,  but  that  was  that  the  boy  Butler 
was  sent  for  "  the  Jim  Butchers'  money,"  but  there  was  no  count 
in  the  indictment  for  that,  which  was  really  the  false  pretence  by 
which  the  money  was  obtained.  At  one  part  of  the  argument  I 
thought  the  conviction  might  be  supported  on  the  principle  in  Reff. 
V.  Brawny  2  Cox  Crim.  Cas.  348,  where  it  was  said  by  Patteson,  J. 
'^  that  the  pretence  need  not  be  made  to  the  same  person  as  the 
money  is  obtained  from ;  and  where  it  is  said  *^  that  by  means  of 
the  false  pretences"  the  money  was  obtained,  that  is  a  question  of 
evidence,  and  that  if  there  are  any  means  to  show  that  the  pretence 
to  A.  operated  on  the  mind  of  B.,  it  must  be  shown  in  evidence." 
On  reflection,  however,  I  think  that  the  false  pretence  by  which 
the  money  was  obtained  is  not  truly  stated,  for  the  false  pretence 
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^^-        he  made  to  the  boy  was,  that  he,  the  boy,  was  sent  for  the  *^  Jim 
BoTCHKR.     Butchers'  money." 

WiLLES,  J.  concurred. 

1858.  Channell,  B.— I  also  think  that  there  is  no  count  in  the 

FahepreteMes.  indictment  to  meet  the  case. 

Conviction  quashed. 


COURT  OF  CRIMINAL  APPEAL. 

November  20,  1858. 

(Before  Pollock,  C.B.,  Wightman,  "Williams,  Byles,  and 

Hill,  JJ.) 

Reg.  t?.  Aaron  Lyons,  (a) 

Arson — Setting  fire  to  goods  in  a  house  to  defraud  an  insurance  com^ 
pany— Felony— lA  ^  15  Vict.  c.  19,  s.  8—7  mU.  4  rf^  1  Vict, 
c.  89,  s.  3. 

The  prisoner  wU/ully  set  fire  to  goodsy  consisting  of  furniture  and  stock- 
in-trade,  being  in  a  house  in  his  own  occupation,  with  intent  to  defraud 
an  insurance  company.     The  house  was  not  set  onfire^  or  burnt : 

Held,  thcU  he  was  guilty  of  a  felony  under  the  l\  S^  15  Vict.  c.  19,  «.  8  ; 
and  that  an  indictment  charging  him  with  feloniously,  ^c,  setting  fire 
to  certain  goods  of  his,  to  witj  S^c,  being  in  a  certain  house,  in  the 
possession  and  occupation  of  the  prisoner,  with  intent,  S^c,  was 
sufficient. 

CASE  reserved  by  Byles,  J. 
The  prisoner  was  indicted  at  the  last  Summer  Assizes  for  the 
county  of  Salop,  for  setting  fire,  in  a  house  in  his  own  occupation, 
to  his  own  goods,  consisting  of  furniture  and  stock-in-trade,  with 
intent  to  defraud  an  insurance  office. 

The  goods,  according  to  the  evidence,  had  been  insured  against 
fire,  and  were  in  the  prisoner's  own  house,  no  part  of  which  house 
was  burnt. 

It  was  objected  that  the  setting  fire  to  the  prisoner's  own  goods, 
in  his  own  house,  though  with  intent  to  defraud  the  insurance 
office  by  burning  the  goods,  was  not  felony  at  common  law ;  that 
the  prisoner  coiud  onlv  be  convicted,  if  at  all,  under  the  14  &  15 
Vict,  c  19,  &  8,  which  enacts,  that  if  any  person  shall  maliciously 

(a)  Reforttd  by  J.  Thompson,  Esq.,  Barristor-at-Law. 
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set  fire  to  any  goods  being  in  a  building,  the  setting  fire  to  which 
building  is  made  felony  by  statute,  he  shall  be  guilty  of  felony ;      lyosb. 
that  the  setting  fire  to  a  man's  own  house  being  no  offence  at         •— 

common  law,  the  only  statute  which  makes  it  a  felony  is  the  7  Will.         ; 

4  &  I  Vict  c.  89,  s.  3,  whereby  it  is  enacted  *^  that  whosoever  shall  Arsom. 
maliciously  set  fire  to  any  house,  &c.,  whether  the  same  shall^  be  in 
the  possession  of  the  offender  or  of  any  other  person,  with  intent 
thereby  to  injure  or  defraud  any  person,  shall  be  guilty  of  felony ;" 
that  the  setting  fire  to  a  man's  own  house  with  intent  to  defraud, 
not  by  burning  the  house,  but  by  burning  the  goods  therein,  was 
not  made  felony  by  the  last-mentioned  statute. 

The  jury  found  the  prisoner  guilty  of  maliciously  setting  fire  to 
his  own  goods  in  his  own  house,  with  intent,  by  burning  the  goods, 
to  defraud  the  insurance  office. 

I  reserved  the  question  whether  the  act  so  found  amounted  to  a 
felony,  but  sentenced  the  prisoner  to  three  years'  penal  servitude, 
on  which  sentence  he  ia  still  in  custody,      j^  Barnabd  Btles. 

The  material  count  in  the  indictment  charged,  that  the  prisoner 
feloniously,  wilfully  and  maliciously  set  fire  to  certain  goods  and 
chattels  of  him  the  said  Aaron  Lyons,  to  wit,  one  straw  mattrass, 
1000  lucifer  matches,  &c.,  then  being  in  a  certain  house  situate, 
&C.,  and  then  in  the  possession  and  occupation  of  the  said  Aaron 
Lyons,  with  the  intent,  in  so  doing,  to  defraud  the  said  insurance 
company,  called  and  known  by  the  name  of  The  Shropshire  and 
North  Wales  Assurance  Company,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  &c. 

Cook  EvarUy  for  the  prisoner. — It  is  submitted  that  the  prisoner 
was  not  guilty  of  a  felony  either  at  common  law,  or  under  any 
statute.  Arson  at  common  law  is  maliciously  and  wilfully  setting 
fire  to  the  house,  or  outhouse  of  another  man  :  (1  Hale  P.  C.  566 ; 
1  Hawk.  P.  C.  c.  39.)  The  offence  of  arson  at  common  law  might 
be  committed  by  wilfully  setting  fire  to  one's  own  house,  provided 
one's  neighbour's  house  is  also  thereby  burnt ;  but  if  no  mischief  is 
done  but  to  one's  own,  it  does  not  amount  to  felony,  though  the 
fiire  was  kindled  with  intent  to  burn  another  man's  house :  (4  Black. 
Com.  221.)  And  it  was  expressly  decided  in  Breeme^s  case, 
1  Leach,  195,  209,  that  if  a  tenant  sets  fire  to  the  house  of  his  land- 
lord before  the  tenancy  expires,  he  is  not  guilty  of  arson.  To  set  fire 
to  a  house  in  a  man's  own  occupation  was  first  made  felony  by  the 
43  Geo.  3,  c  58,  which  is  now  re-enacted  in  the  7  Will.  4  &  1  Vict. 
c.  89.  Sect.  3  of  that  statute  enacts,  that  whosoever  shall  unlaw- 
fully and  maliciously  set  fire  to  any  house,  &c.,  whether  the  same 
shall  then  be  in  the  possession  of  the  offender  or  of  any  other 
person,  with  intent  thereby  to  injure  or  defraud  any  person,  shall  be 
guilty  of  felony.  [Byles,  J. — The  whole  question  turns  on  the 
meaning  of  the  word  ^^  thereby "  in  this  section.]  That  section 
only  makes  it  a  felony,  if  the  house  is  set  on  fire.  The  intent  to 
defraud  to  which  the  statute  points,  is  by  burning  the  house,  and 
there  is  no  provision  for  the  case  of  merely  burning  the  goods  in 
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R«»-        the  house,     2  Russell  on  Crimes,  550-2-3,  was  then  referred  to. 
Lyons.       ^*  ^^  contended,  however,  by  the  prosecution,  that  the  14  &  15 

'       Vict.  c.  19,  8.  8,  applies  to  this  case.  The  latter  part  of  that  section 

i^-  enacts  that  "  if  any  person  shall  wilfully  and  maliciously  set  fire  to 
Jj;^  any  goods  or  chattels  being  in  any  building,  the  setting  fire  to 
which  is  made  felony  by  this  or  any  other  act  of  Parliament,  every 
such  offender  shall  be  guilty  of  felony."  The  words  "  any  build- 
ing" in  this  part  of  sect.  8,  must  be  construed  with  reference  to  the 
buildings  specified  in  the  former  part  of  the  same  section,  which 
are  *^any  station,  engine-house,  warehouse,  or  other  building" 
belonging  or  appertaining  to  ^^  any  railway,  dock,  canal,  or  other 
navigation;"  ana  ^^  goods  or  chattels  being  in  any  building,"  in  the 
latter  part  of  the  section,  must  be  read  '^  goods  or  chattels  in  any 
such  building." 

Scotland^  for  the  prosecution. — ^It  is  submitted  that  the  conviction 
is  ri^ht«  If  the  prisoner  had  set  fire  to  the  house,  no  doubt  that 
would  have  been  a  felony  within  the  7  Will.  4  &  1  Vict.  c.  89,  s.  3. 
That  being  so,  the  case  &lls  within  sect.  8  of  14  &  15  Vict,  c  19, 
which  enacts,  that  setting  fire  to  goods  in  any  building,  the  setting 
fire  to  which  is  made  felony  (as  the  setting  fire  to  the  house  in  which 
the  ^oods  were  would  have  been)  shall  be  guilty  of  felony.  The 
word  '^  building "  in  the  latter  part  of  sect.  8  is  not  limited  to 
buildings  of  the  same  description  as  mentioned  in  the  former  part 
of  the  act,  but  extends  to  any  building  the  setting  fire  to  which  is 
made  felony  by  "any  other  act  of  Parliament,"  as  by  the  7  WilL 
4  &  1  Vict  c  89,  and  therefore  to  houses. 
Cook  Evans  was  heard  in  reply. 

Pollock,  C.  B. — The  Court  are  all  of  opinion  that  this  convic- 
tion must  be  affirmed.  The  objection  contended  for  by  Mr.  Evans 
is,  with  respect  to  the  last  clause  of  14  &  15  Vict.  c.  19,  s.  8,^*  And 
if  any  person  shall  wilfully  and  maliciously  set  fire  to  any  goods  or 
chattels,  being  in  any  building,  the  setting  fire  to  which  is  nmde 
felony  by  this  or  any  other  act  of  Parliament,  every  such  offender 
shall  be  guilty  of  felony ;"  and  he  argues  that  we  are  not  to 
construe  that  enactment  in  connection  with  the  7  WilL  4  &  1  Vict, 
c.  89.  He  contended  that  there  was  no  act  of  Parliament  by  which 
it  was  made  felony,  to  set  fire  to  a  mere  building  like  those  men- 
tioned in  the  former  part  of  the  section,  and  therefore  that  the  court 
ought  not  to  construe  the  14  &  15  Vict.  c.  19,  in  connection  with  the 
7  Will.  4  &  1  Vict,  c  89,  as  the  present  case  was  not  provided  for 
in  express  terms  in  the  former  statute.  It  is  likely  that,  a  century 
ago,  when  the  courts  applied  a  stricter  construction,  and  every 
possible  case  was  required  to  be  expressly  provided  for,  the  objec- 
tion might  have  prevailed,  fiut  that  is  not  the  present  mode  of 
construing  acts  of  Parliament  They  are  now  construed  with  a 
view  to  find  out  the  true  meaning  and  intention  of  the  Legisla- 
ture ;  and  giving  a  reasonable  and  sensible  construction  to  sect  8 
of  the  14  &  15  Vict.  c.  19, 1  think  that  the  setting  fire  to  goods  in 
a  house  under  the  circumstances  of  this  case,  which  are  similar  to 
those  under  which  setting  fire  to  a  house  was  previously  made 
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fdony  by  statute,  is  indictable  as  a  felony.     To  amount  to  felony,        *^- 

the  setting  fire  to  a  house  must  be  wilful  and  malicious,  or  some  ltons. 

one  must  be  in  the  house,  or  it  must  be  with  intent  to  defraud.  Here  — 7 

the  charge  alleged  is  wilfully  and  maliciouslj'  setting  fire  to  goods  ]^^' 

in  a  house  in  the  occupation  of  the  prisoner  with  intent  to  defraud  Arson. 
an  insurance  company.      I  think  that  the  count  includes  all  that  is 
necessary,  and  that  the  felony  charged  is  brought  within  the  acts 
of  Parliament. 

The  rest  of  the  Court  concurring,  Conviction  affirmed. 


COUET  OF  CEIMINAL  APPEAL. 

'      November  22,  1858. 

(Before    Pollock,  C.B.,    Wiohtman,  and  Williams,   JJ., 
Channell,  B.  and  Hill,  J.) 

Reg.  v.  Hilton  and  McEvin.  (a) 

Indictment — Previous  conviction — Evidence — Receiving. . 
It  is  no  objection  to  an  indictment  that  a  previous  conviction  is  stated  at 

the  beginning  instead  o/y  as  usualy  at  the  end  of  it. 
Wherever  it  is  stated,  the  proper  practice  is,  not  to  charge  the  jury  to 

inquire  into  it,  until  the  new  charge  is  disposed  of. 
The  judge  directed  the  jury  that  if  they  did  not  think  from  the  evidence 

that  the  prisoner  was  participating  in  the  actual  theft^  it  was  open  to 

them  on  the  facts  to  find  a  verdict  of  receiving  : 
Held,  that  the  direction  was  quite  right,  as  the  facts  were  consistent  with 

eUher  charge,  and  the  prisoner  was  charged  in  one  count  with  larceny 

and  in  the  other  with  feloniously  receiving, 

THE  following  case  was  reserved  by  theBecorder  of  the  Borough 
of  Hastings : — 
At  the  Quarter  Sessions  of  the  Peace  holden  for  the  borough  of 
Hastings,  on  the  29th  October  last,  Elizabeth  Hilton  and  Joseph 
McEvin  were  tried  (with  William  Robert  Hilton,  who  was  ac- 
quitted) on  an  indictment  in  the  following  words : — 

Borough  of  Hastings,  to  wit. — The  jurors  for  our  lady  the 
Queen  upon  their  oaths  present,  that  heretofore,  to  wit,  at  the 
General  Session  of  the  delivery  of  the  Queen's  gaol  at  Newgate, 

(a)  Reported  bj  J.  Thompson  Esq.,  Barristor-at-Law. 
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Rkg,        holden  for  the  jurisdiction  of  the  Central  Criminal  Court,  at  Jus- 
HiLTo»      *^^®  HslU^  in  the  Old  Bailey,  in  the  suburbs  of  the  city  of  London, 

AWD        on  the  6th  day  of  July,  in  the  year  of  our  Lord  1857,  before 
McEviH.     certain  justices  of  our  said  lady  the  Queen,  assigned  to  deliver 

"[^        the  said  gaol  of  Newgate  of  the  prisoners  therein  being,  William 

Robert  Hilton,  by  the  name  of  William  Henrick,  was  then  and 

Practice,  there  convicted  of  felony ;  and  which  said  conviction  is  still  in  full 
force,  strength  and  effect,  and  not  in  the  least  reversed,  annulled 
or  made  void.  And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  heretofore,  to  wit,  at  the  General  Ses- 
sion of  the  delivery  of  the  Queen's  gaol  at  Newgate,  holden  for 
the  jurisdiction  of  the  Central  Criminal  Court,  at  Justice  Hall  in 
the  Old  Bailey,  in  the  suburbs  of  the  city  of  London,  on  Monday, 
the  27th  day  of  October,  in  the  year  of  our  Lord  1856,  before 
certain  justices  of  our  lady  the  Queen,  assigned  to  deliver  the  said 
gaol  of  Newgate  of  the  prisoners  therein  being,  Elizabeth  Hilton, 
by  the  name  of  Elizabeth  Mantrick,  was  then  and  there  convicted 
of  felony,  and  which  said  conviction  is  still  in  full  force,  strength 
and  effect,  and  not  in  the  least  reversed,  annulled  or  made  void. 
And  the  jurors  aforesaid,  or  their  oaths  aforesaid,  do  further  pre- 
sent, that  the  said  William  Eobert  Hilton,  late  of  the  parish  of 
the  Holy  Trinity,  in  the  said  borough  of  Hastings,  labourer,  being 
so  convicted  of  felony  as  aforesaid,  the  said  Elizabeth  Hilton,  late 
of  the  parish  of  the  Holy  Trinity,  in  the  said  borough  of  Hastings, 
single  woman,  being  so  convicted  of  felony  as  aforesaid,  and  Joseph 
McEvin,  late  of  the  said  parish  of  the  Holy  Trinity,  in  the  borough 
of  Hastings  aforesaid,  on  the  23rd  day  of  August,  in  the  year  of 
our  Lord  1858,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
borough  aforesaid,  and  within  the  jurisdiction  of  the  Court  of 
General  Quarter  Sessions  of  the  Peace  of  our  said  lady  the  Queen, 
within  the  said  borough,  one  purse,  containing  several  pieces  of 
the  Queen's  current  silver  coin  of  the  realm,  together  of  the 
\alue  of  twelve  shillings,  of  the  moneys,  goods  and  chattels  of  one 
John  Goddard,  from  the  person  of  Sarah  Goddard  his  wife,  then 
feloniously  did  steal,  take  and  carry  away,  against  the  form  of  the 
statute  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  the  said  William  Robert  Hilton,  so 
being  convicted  of  felony  as  aforesaid,  the  said  Elizabeth  Hilton 
being  so  convicted  of  felony  as  aforesaid,  and  the  said  Joseph 
McEvin,  on  the  said  23rd  day  of  August,  in  the  year  of  our  Lord 
1858,  with  force  and  arms,  at  the  parish  last  aforesaid,  in  the 
borough  aforesaid,  and  within  the  jurisdiction  last  aforesaid,  one 
purse,  containing  several  pieces  of  the  Queen's  current  silver  coin  of 
the  realm,  together  of  the  value  of  twelve  shillings,  of  the  moneys, 
goods  and  chattels  of  one  John  Goddard,  then  lately  before  feloni- 
ously stolen,  taken  and  carried  away,  feloniously  did  receive  and 
have,  they  the  said  William  Eobert  Hilton,  Elizabeth  Hilton  and 
Joseph  McEvin,  then  and  there  well  knowing  the  said  moneys. 
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goods  and  chattels  to  have  been  feloniously  stolen,   taken  and        ^^* 
carried  away,  against  the  form  of  the  statute  in  such  case  made      Hiltos 
and  provided,  and  against  the  peace  of  our  lady  the  Queen,  her     ^^^ 
crown  and  dignity.  1_I!** 

At  the  request  of  the  counsel  of  the  prisoners,  and  to  prevent  the        isss. 

prejudice  against  them  likely  to  arise  from  the  part  of  the  indictment        

charging  the  former  convictions  being  read  in  the  hearing  of  the  jury, 
in  the  first  instance  the  prisoners  were  arraigned  on  those  parts  of 
the  indictment  only  whicn  charged  subsequent  offences,  it  being 
intended  to  postpone  their  arraignment  on  their  former  convic- 
tions, until  the  jury  should  have  delivered  their  verdict  on  the  sub- 
sequent offences. 

The  jury  found  Elizabeth  Hilton  guilty  of  stealing,  and  Joseph 
McEvin  guilty  of  receiving  the  goods  and  moneys  mentioned  in 
the  indictment. 

Upon  this  the  prisoner  Elizabeth  Hilton  was  about  to  be 
arraigned  on  that  part  of  the  indictment  charging  a  former  convic- 
tion, when  Mr.  Bibton,  counsel  for  the  prisoners,  objected,  con- 
tending that  this  was  an  irregular  course,  and  could  not  be  pursued. 
But  the  gentleman  who  appeared  for  the  prosecution  desiring, 
together  with  Mr.  Bibton,  that  the  matter  should  be  reserved  for 
the  opinion  of  the  Court  for  consideration  of  Crown  Cases  Re- 
served, I  overruled  the  objection. 

The  prisoner  Elizabeth  Hilton,  having  been  arraigned  on  the 
former  conviction,  to  which  she  pleaded  not  guilty,  the  jury  were 
then  duly  charged  to  inquire  into  the  former  conviction,  and  found 
that  the  said  Elizabeth  Hilton  had  been  before  convicted,  as 
alleged  in  the  indictment. 

Mr.  Ribton  then  moved  in  arrest  of  judgment,  on  the  ground 
of  the  foregoing  alleged  irregularity,  and  also  by  reason  of  the 
indictment  alleging  that  the  former  conviction  "is  still  in  full 
force,  strength  and  effect,  and  not  in  the  least  reversed,  annulled 
or  made  void,"  whereas  by  the  expiry  of  the  sentence,  such  convic- 
tion had  become  vacated. 

As  to  Joseph  McEvin,  Mr.  Ribton  requested  me  to  direct  the 
jury  that  Joseph  McEvin  could  not  be  convicted  of  receiving, 
on  the  facts  hereinafter  stated. 

On  the  occasion  in  question  Elizabeth  Hilton  was  walking  by 
the  side  of  the  prosecutrix,  and  McEvin  was  seen  just  previously 
following  behind  her.  The  prosecutrix  felt  a  tug  at  her  pockets, 
found  her  purse  was  gone,  and  on  looking  round  saw  Elizabeth 
Hilton  behind  her,  walking  with  Joseph  McEvin,  in  the  opposite 
direction,  and  saw  her  hand  something  to  Joseph  McEvin. 

I  directed  the  jury  that  if  they  did  not  think  from  the  evidence, 
thai  Joseph  McEvin  was  participating  in  the  actual  theft^  it  was 
open  to  them  on  these  facts,  to  find  a  verdict  of  receiving. 

I  respited  judgment  on  the  prisoners,  in  order  that  the  judgment 
of  the  Court  for  consideration  of  Crown  Cases  Reserved  might  be 
ascertained  on  a  case  to  be  stated,  and  the  foregoing  is  a  statement 
of  facts,  on  which  the  judgment  of  the  Court  is  requested. 
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Rw».  The  priaonere  were  committed  to  gaol  to  abide  the  said  judg- 

HiLTOH      ment.  William  Wakbpobd  Attree, 

AND  Recorder  of  Hastings. 

McEynr. 

Bibtony  for  the  prisoners. — The  indictment  is  bad,  and  the  jud^- 

^858.  ment  ought  to  be  arrested.  The  count  contains  introductory 
Practice,  averments  of  previous  convictions  for  felony  against  the  prisoners. 
That  is  contrary  to  the  object  of  the  Legiskture,  as  all  recent 
legislation  has  been  directed  against  prejudicing  the  minds  of  the 
jury  by  such  averments :  (Reff.  v.  Key^  and  Rea.  v.  ShuUletoorthy 
5  Cox  Crim.  Cas.  369;  3  Car.  &  Kir.  371.)  [ Wiohtman,  J.— 
Is  your  objection  that  the  averment  of  the  previous  conviction 
ought  not  to  be  at  the  beginning  of  the  indictment?]  I  contend 
that  it  ought  to  form  the  subject  of  a  separate  count.  If,  as  here, 
it  is  made  part  of  the  charge  in  the  indictment,  it  must  neces- 
sarily be  submitted  to  the  jury  in  the  first  instance,  and  thus  the 
prejudice  will  be  introduced,  which  the  Legislature  intended  to 
prevent.  [Hill,  J. — That  need  not  be  done ;  and  in  this  case 
it  was  not  done.  By  the  Court  : — There  is  nothing  in  this 
objection.^!  Secondly,  I  submit  that  the  conviction  of  McEvin 
for  receivmg  upon  this  evidence,  was  wrong.  If  guilty  at  all,  he 
could  only  be  convicted  of  the  larceny  upon  this  evidence,  and 
so  the  recorder  ought  to  have  directed  the  jury.  In  Reff.  v.  Perkins 
(2  Den.  C.  C.  459),  it  was  held  that  a  principal  in  the  second 
degree  {pariiceps  criminis)  cannot  be  considered  as  a  receiver. 
[Pollock,  C.B. — Here  the  jury  must  be  taken  to  have  negatived 
that  McEvin  was  acting  in  the  theft.] 

Hursty  for  the  prosecution,  was  not  called  upon. 

Pollock,  C.B. — There  is  no  ground  for  either  of  these  objec- 
tions. As  to  the  first  objection,  it  is  quite  immaterial  whether  the 
previous  conviction  is  alleged  at  the  beginning  or  at  the  end  of  the 
indictment.  And  as  to  the  second  objection,  the  learned  recorder 
told  the  jury,  that  if  they  did  not  think  from  the  evidence  that 
McEvin  was  participating  in  the  actual  theft,  it  was  open  to  them 
to  find  him  guilty  of  receiving.  If  the  jury  had  found  that  the 
prisoners  were  acting  with  a  common  purpose,  no  doubt  the  steal- 
ing would  then  have  been  the  act  of  both ;  but  as  they  did  not  so 
find,  I  think  the  direction  of  the  recorder  was  quite  right. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  22,   1858. 

(Before    Pollock,    C.B,,   Wightman,  and  Williams,    JJ., 
Channell,  B.  and  Hill,  J.) 

Reg.  v.  Darius  Christopheb.  (a) 

Larceny — Finding  lost  property — Felonious  intent  at  the  lime  of  finding 
— Subsequent  fehnions  intent, 

A  finder  of  lost  property  is  not  guilty  of  larceny  in  appropriating  it  to 
his  own  use,  unless  he  had,  at  the  time  of  finding,  a  felonious  intent. 

Where  a  prisoner  wasjound  guilty  of  larceny,  for  appropriating  property 
which  he  had  found  to  his  own  use,  on  the  direction  of  the  judge,  that 
the  felonious  intent  might  be  inferred  from  the  subsequent,  as  well  as 
the  immediate  acts  of  the  prisoner — such  as,  after  having  heard  the 
public  crier  announce  the  loss,  tahing  no  steps  to  restore  the  property 
to  its  owner,  but  appropriating  it  to  his  own  use — it  was 

Held,  that  the  direction  was  erroneous,  and  the  conviction  was  quashed, 
because  it  was  consistent  therewith  that  the  felonious  intention  did  not 
const  at  the  time  of  finding, 

AT  the  General  Quarter  Sessions  of  the  Peace  for  the  countj 
of  Dorset,  holden  at  Dorchester  on  the  19th  October,  1853, 
Darius  Christopher  was  tried  before  me  and  other  justices  of  the 
peace,  on  the  following  indictment : — 

Dorsetshire,  to  wit. — The  jurors  for  our  sovereign  lady  the 
Queen,  upon  their  oath  present,  that  heretofore,  to  wit,  at  the 
General  Sessions  of  the  Peace  of  our  lady  the  Queen,  held  at  Dor- 
chester, in  and  for  the  county  of  Dorset,  on  Tuesday  the  29th  day 
of  November,  in  the  year  1854,  one  Darius  Christopher  was  then 
and  there  convicted  of  felony. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Darius  Christopher  being  so 
convicted  of  felony  as  aforesaid,  afterwards,  to  wit,  on  the  13th 
day  of  October,  in  the  year  1858,  at  the  parish  of  Stinsford,  in  the 
county  of  Dorset,  four  pounds  in  money,  and  two  purses,  of  the 
goods  and  chattels  of  one  Jane  Lovell,  feloniously  did  steal  and 
carry  away,  against  the  form  of  the  statute  in  such  case  made  and 

(a)  Reported  bj  J.  Tuomfsoh,  Esq^  Barrister-at-Law. 
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"^*        provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
Christophbb.  And  dignity. 

Third  count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 

^^'  said,  do  further  present,  that  the  said  Darius  Christopher  being  so 
Larceny  by  couvicted  of  felouy  as  lu  the  first  count  of  this  indictment  men- 
finding,  tioncd,  afterwards,  to  wit,  on  the  said  13th  day  of  October,  in  the 
year  1858,  at  the  parish  of  Stinsford  aforesaid,  in  the  county  of 
Dorset  aforesaid,  four  pounds  in  money,  and  two  purses,  of  the 
goods  and  chattels  of  the  said  Jane  Lovell,  before  then  feloniously 
stolen  and  carried  away,  feloniously  did  receive,  he  the  said  Darius 
Christopher  then  well  knowing  the  said  goods  and  chattels  last  afore- 
said to  nave  been  feloniously  stolen  and  carried  away,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

It  appeared  from  the  evidence  that  the  prosecutrix  left  her 
master's  house  between  eleven  and  twelve  o'clock  in  the  morning  of 
the  13th  October  to  go  to  Dorchester  (a  distance  of  about  a  mile), 
having  in  her  possession  a  purse  of  green  leather  (commonly  called 
a  portemonnaie),  containing  within  it  another  smaller  purse,  about 
the  size  of  half-a-crown,  in  which  there  were  three  sovereigns  and 
two  half-sovereigns.  In  the  public  path  between  Stinsford  House 
and  the  first  meadow,  as  she  supposes,  she  dropped  the  purse,  but 
thinking  she  might  have  left  it  on  her  table,  she  went  on  and 
returned  home  about  one.  Finding  out  her  loss,  she  went  in  the 
afternoon  to  Dorchester  and  had  the  property  cried  by  the  public 
crier,  describing  it  as  a  green  leatner  purse  and  a  smaller  one 
inside,  and  that  they  contained  three  sovereigns  and  one  half- 
sovereign,  and  half-a-crown,  or  3/.  12«.  6(/.  (This  was  an  error,  as 
it  really  contained,  as  she  found  afterwards,  two  half-sovereigns 
instead  of  only  one — 4/.  2s.  6d.)  About  four  o'clock  the  prisoner 
was  at  the  Bull's  Head  public-house  with  a  man  named  upshall, 
whom  he  treats  to  beer,  and  paid  for  it  with  a  sovereign  which  he 
took  out  of  a  purse.  Whilst  they  were  sitting  at  the  table  toge- 
gether  in  the  tap,  the  crier  came  by  and  cried  something.  The 
landlady,  Mary  Jane  Russell,  went  to  the  door  to  hear.  Upshall 
asked  her  what  it  was  cried ;  the  landlady  from  the  passage  said, 
'*  Some  money  lost — 3t  12^.  6rf."  Prisoner  was  taken  up  eventu- 
ally at  twelve  o'clock  at  night  at  another  public-house,  and  the 
two  purses  with  six  half-sovereigns,  two  shillings  and  sixpence  in 
silver,  and  some  pence,  found  upon  him.  The  constable  said, 
**  These  things  were  lost."  Prisoner  said,  *^  Well,  I  know,  I  did 
pick  them  up."  Constable  said,  "  There  was  more  money  than 
this."    Prisoner  said,  **  I  know  I've  done  wrong." 

On  the  part  of  the  prisoner,  it  was  contended  that  at  the  time  he 
took  the  purse,  which  was  admitted,  he  had  no  felonious  intent : 
that  there  was  no  name  or  special  mark  on  the  purse  or  the  nioney, 
and  that  therefore  the  subsequent  appropriation  did  not  amount  to 
larceny ;  that  though  civilly,  he  was  not  criminally,  liable ;  and  the 
cases  of  Reg.  v.  MoUy  ThurborrCs  case,  and  Reg.  v.  Lathin  were  cited. 
I  told  the  jury  in  summing  up,  that  a   felonious  intent  was 
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held  to  be  a  necessary  ingredient  in  every  larceny,  but  that  inten*        Bko. 
tion  was  to  be  judged  of  oy  acts  subsequent  as  well  as  immediate ;  %Hra 

that  if  they  thought  the  conversion  of  the  money  to  his  own  use        

without  inquiry  was  proved^  and  that  there  was,  though  no  name        1858. 
or   mark  on   the  purse,    yet   such    peculiarity  in    it,   as    con-    jj^  ly 
taining  a  second  smaller  one,   as  to  warrant  some  inquiry;  and     jutdi^. 
above  all,  if  they  were  satisfied  that  the  prisoner  when  sitting  in 
the  public-house  heard  the  words  of  the  landlady,  which  Upshall 
said  he  heard,  and  then  did  not  take  measures  to  make  restitution^ 
that  I  thought  they  might  infer  felonious  intention,  and  find  him 
guilty. 

The  jury  returned  a  verdict  of  guilty  on  the  count  for  stealing. 
A  previous  conviction  was  then  proved,  and  the  prisoner  was 
sentenced  to  six  calendar  months'  hard  labour. 

On  application  of  counsel  for  the  prisoner^  a  case  was  granted 
and  execution  of  the  judgment  respited  till  the  decision  of  the 
Court  above  was  known. 

I  respectfully  submit  the  question,  whether  the  above  facts  war- 
ranted in  point  of  law  the  finding  of  the  jury  in  this  case. 

Chahles  Porcheb, 

Deputy  Chairman  of  the  Quarter  Sessions. 

Floohs,  for  the  prisoner. — The  conviction  is  bad,  and  ought  to  be 
quashed.  The  point  is,  whether  a  person  who  finds  in  a  public 
highway  a  purse  with  money  in  it,  not  having  any  peculiar  mark 
about  it,  so  as  to  indicate  who  is  the  owner  of  it,  and  subsequently 
appropriates  the  money  to  his  own  use,  without  making  any 
inquiry  for  the  owner,  is  guilty  of  felony.  [Pollock,  C.B. — The 
question  is  rather  this,  whether  there  was  any  evidence  to  go  to 
the  jury,  that  at  the  moment  when  the  prisoner  found  the  purse  and 
money,  he  intended  to  appropriate  feloniously.]  There  was  no 
evidence  that  he  so  intended.  In  1  Hale  P.  C.  506,  it  is  said :  "  If 
A.  find  the  purse  of  B.  in  the  highway,  and  take  and  carnr  it 
away,  and  hath  all  the  circumstances  that  may  prove  it  to  be  done 
animo  furandi,  as  denying  it,  or  secreting  it,  yet  it  is  not  felony."  . 
In  Bm.  v.  Thurbom,  I  Den,  C.  C.  388,  it  was  decided  that  if  a 
man  find  goods,  which  he  has  reason  to  suppose  to  have  been  lost^ 
his  subsequent  appropriation  of  them  will  not  be  larceny*  because 
he  had  no  felonious  intention  at  the  time  of  finding.  That  case  is 
exactly  like  the  present,  and  this  court  is  bound  by  it.  It  has  been 
acted  on  and  recognized  in  other  cases,  and  in  Beg.  v.  Preston  (2  Den. 
C.  C.  253 ;  5  Cox  Crim.  Cas.  390),  Lord  Campbell,  C.  J.,  expressed 
his  strong  approval  of  it.  There  was  no  mark  or  peculiarity  in  the 
purse  to  indicate  its  owner;  whereas  in  Beg.  v.  Preston^  there  was 
the  name  of  Collis  on  the  note,  and  that  was  found  to  be  an  unusual 
name  in  the  place  where  the  note  was  lost.  In  the  present  case  there 
was  no  evidence  of  any  felonious  intention  at  the  time  of  finding ; 
and  the  direction  of  the  chairman  was  likely  to  mislead  the  jury, 
to  suppose  that  a  subsequent  felonious  intention  was  sufficient. 
[CfiANNELL,  B. — In  Seff.  V.  Preston^  Lord  Campbell  points  out 
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Bbo.  y^hsLt  the  direction,  in  a  case  like  the  present,  should  be.]  Reff, 
Chrxstophkb.  v-  Dixon^  7  Cox  Crim.  Cas.  35 ;  25  L.  J.  39,  M.  C.  was  also  cited. 

Stocky  for  the  prosecution. — The  present  case  is  distinguishable 

^^*  from  Reg.  v.  Thurbom  and  Reg.  v.  Prest&n.  In  the  latter  case  it 
Larcenjfby  ^^^  ^^^^^  *  misdirection,  to  direct  the  jury  to  consider,  when  the 
Jmdinff.  prisoner  first  resolved  to  appropriate  the  note,  and  that  if  they 
were  of  opinion  that  he  knew  the  owner,  or  had  reason  to  believe 
that  the  owner  could  be  found,  when  he  first  resolved  to  appro- 
priate the  note,  that  that  constituted  larceny.  The  facts  in  this 
case  difier  from  those  in  Reg.  v.  Thurbom^  where  it  is  conceded, 
that  the  law  was  correctly  laid  down.  Here  the  jury  must  be 
taken  to  have  found,  that  the  prisoner  intended  at  the  time  of 
finding,  to  appropriate  the  note  to  his  own  use.  [Williams,  J. 
— But  there  is  no  evidence  of  that,  except  the  subsequent  conduct 
of  the  prisoner.]  Here  the  condition  of  the  property  found,  one 
purse  within  another,  on  a  road  near  a  market  town,  affords  reason 
for  believing  that  the  true  owner  could  be  readily  found.  [Chan- 
NELL,  B.  referred  to  Reg.  v.  Dixon,  25  L.  J.  39,  M.C.  where  the 
case  of  Reg.  v.  Thurborn  is  recognized,  and  read  the  marginal 
note :  ^'  If  a  man  find  lost  property  and  keep  it,  and  at  the  time  of 
finding  it,  have  no  means  of  discovering  the  owner,  he  is  not  guilty 
of  larceny  because  he  afterwards  has  means  of  finding  him,  and 
nevertheless  retains  the  property  to  his  own  use."] 

Pollock,  C.  B. — I  am  of  opinion  that  this  conviction  must  be 
quashed.  I  think  that  we  are  bound  by  the  authority  of  Reg.  y. 
Thurbom^  which  establishes  that  there  must  be  something  more 
than  was  proved  in  this  case,  to  bring  home  to  the  prisoner  the 
felonious  intention  at  the  time  of  finding. 

WiQHTMAN,  J. — I  am  of  the  same  opinion.  The  case  of  Reg. 
y.  Thurbom  has  been  recognized  in  subsequent  decisions,  and 
therefore  I  think  that  we  are  bound  by  it. 

Williams,  J. — I  am  of  the  same  opinion.  Though  I  consider 
myself  bound  by  the  decision  in  Reg.  y.  Tkurbom,  I  am  unable  to 
agree  with  some  of  the  principles  laid  down  in  that  case.  This 
case,  however,  is  distinguishable.  I  think  that  the  direction  of 
the  chairman  of  the  quarter  sessions  was  calculated  to  mislead  the 
jury,  and  induce  them  to  suppose  that  if  the  prisoner  had  a 
felonious  intent  subsequently  to  the  finding,  that  was  sufficient  to 
constitute  larceny.  That,  Jbowever,  is  not  so ;  and  here  I  think 
that  the  charge  of  larceny  cannot  be  sustained,  and  that  the  con- 
yiction  must  be  quashed. 

Channell,  B. — I  am  of  the  same  opinion.  I  think  that  Re^. 
y.  TTiurbom  was  correctly  decided.  And,  looking  at  the  rule,  laid 
down  in  the  cases  of  Reg.  y.  JPrestan  and  Reg.  y.  Dixouy  I  think 
that  it  is  consistent  with  that  in  Reg.  y.  Thurbom.  The  question 
is,  what  was  the  prisoner's  intention  at  the  time  of  finding  the 
purse  and  money  ?  I  am  not  prepared  to  say  whether  or  not 
evidence  of  what  subsequently  occurred  was  admissible  to  prove 
that ;  but  here  the  question  as  to  the  prisoner's  intention  at  the 
time  of  finding  was  not  left  to  the  jury.    The  case  states  that  th^ 


Larceny  by 
finding. 
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chairman  told  the  jory  that  a  felonious  intent  was  held  to  be  a        »»«>• 
necessary  ingredient  in  every  larceny,  but  that  intention  was  to  be  chbistopher 

judged  of  by  acts  subsequent  as  well  as  immediate.     It  is  quite        

consistent  with  that  direction  that  the  jury  should  find  the  prisoner        1858. 
guilty,  though  they  were  of  opinion  that  the  felonious  intent  to 
appropriate  the  money  did  not  operate  until  subsequently.     I  think 
therefore  that  the  conviction  ought  to  be  quashed. 

Hill,  J. — I  am  of  the  same  opinion.  To  establish  the  charge 
of  larceny  against  a  person  who  finds  a  lost  article,  it  is  necessary 
to  prove  two  things ;  first,  that  at  the  time  of  the  finding,  the 
person  had  the  felonious  intent  of  appropriating  the  article  to  his 
own  use,  according  to  the  rule  mentioned  by  Lord  Coke,  and  acted 
upon  in  JReff.  v.  Thurbom ;  and,  secondly,  it  must  be  proved  that 
he  had  a  reasonable  means  of  discovering  the  true  owner  of  the 
article  so  lost.  That  may  be  the  result  of  a  previous  know- 
ledge, or  may  arise  from  the  nature  of  the  chattel  found.  It 
is  not  suflScient  that  by  taking  pains  the  owner  may  be  found ;  there 
must  be  the  immediate  means  of  finding  him.  On  both  these 
I>oint8  the  present  case  is  defective,  and  therefore  upon  the  autho- 
rities the  conviction  cannot  be  supported. 

Conviction  qtiashed. 
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WESTERN  CIRCUIT. 

Cornwall  Winter  Assizes,  1858. 

Bodmin^  December  13. 

(Before  Mr.  Justice  Byles.) 

Reg.  w.  Price  and  others. 

Murder — Evidence — Joint  offence. 

Six  tnen  assaulted  another  man.   In  the  course  of  the  assault  one  of  them 
inflicted  a  stab  and  killed  the  person  assaulted.     They  were  jointly 
indicted  for  murder. 
The  judge  instructed  the  jury : — 

\st.  That  the  man  who  stabbed  was  guilty  of  murder,  whether 
he  intended  to  kill  or  not. 

2nd,  That  the  other  five  would  be  guilty  of  murder  if  they  partici- 
pated in  a  common  design  to  kill. 

Srd.  If  there  was  no  common  design  to  hilly  if  the  knife  was  used  in 
pursuance  of  a  common  design  to  use  it^  they  would  all  be  guilty  oj 
murder, 

Ath,  If  there  was  no  common  design  to  use  the  knife,  if  being  present 
at  the  moment  of  stabbing,  they  assented,  and  manifested  their  assent 
by  assisting  in  the  offence,  they  were  guilty  of  murder, 

5th,  If  neither  of  the  last  three  modes  of  putting  the  case  be 
proved  against  the  five,  they  must  find  the  stabber  guilty,  and  acquit 
t?ie  rest, 

6th,  If  they  cannot  ascertain  which  of  them  stabbed,  they  must 
acquit  all, 

INDICTMENT  for  murder. 
£.  W,  Cox  and  Powell  for  the  prosecution. 
H,  T,  Cole  for  the  prisoner. 

The  facts  briefly  stated  were,  that  the  prisoners,  who  were  ship- 
mates^ for  some  cause  of  offence  unknown^  chased  a  German  sailor 
belonging  to  another  ship,  through  the  streets  of  Falmouth,  and  as 
he  took  refuge  from  their  attack  against  a  railing,  he  was  stabbed 
by  one  of  them  with  a  knife,  of  which  wound  he  died  in  a  few 
minutes.     The  evidence  as  to  the  hand  by  which  the  blow  was 
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Rao. 

9. 


inflicted  was  very  conflicting,  two  of  the  witnesses  who  saw  the 
transaction  at  the  same  spot  at  the  same  moment  differing  in  their       pb^'iob 
identification,  one   of  them  swearing  positively  that  the  stabber        and 
was  one  of  the  prisoners  who  had  whiskers,  and  the  other  as  posi-     oTHKBa. 
tively  swearing  that  the  murderer  was  another  of  the  prisoners        igs^. 

who  had  no  whiskers;   and  each  swore  that  he  had  marked  his         

man  at  the  time  by  this  very  peculiarity.  Murder. 

E.  JV.  Coxy  for  the  prosecution,  contended  that  if  a  number  of 
men  go  ii>gether  for  the  purpose  of  committing  an  unlawful  act, 
and  in  the  doing  of  it  one  of  them  commits  a  murder,  all  are 
guilty  of  the  crime;  as  in  the  Sissinff hurst  case  (l  Hale,  461), 
where  several  persons  resisted  the  execution  of  a  warrant,  and  in 
the  course  of  the  riot  a  constable  was  killed,  it  was  held  that 
although  it  did  not  appear  who  gave  the  stroke,  but  only  that  it 
was  given  by  one  of  them,  it  was  sufficient,  for  the  stroke  of  one 
was  the  stroke  of  all ;  and  that  all  who  were  present  and  assisting 
in  the  riot  were  guilty  of  the  death  of  the  party  slain,  although 
they  did  not  all  actually  strike  him. 

H.  T.  Cole^  for  the  prisoner,  contended  that  all  could  not  be  guilty 
of  murder  unless  all  had  known  that  a  knife  was  intended  to  be  used 
by  one  of  them.  He  cited  Duffetfs  case  (1  Lewin,  C.  C.  194),  in 
which  Parke,  J.,  held  that  if  three  go  out  to  commit  a  felony  and 
one  of  them,  unknown  to  the  others,  puts  a  pistol  in  his  pocket 
and  commits  a  felony  of  another  kind,  such  as  murder,  the  two  who 
did  not  concur  in  this  second  felony  will  not  be  guilty  of  it,  not- 
withstanding it  happened  while  they  were  engaged  with  him  in 
the  felonious  act  for  which  they  went  out. 

Btles,  J.,  in  summing  up,  said  that  the  law  which  he  should 
lay  down  to  the  jury  would  be  this: — Six  men  were  charged  with 
the  wilful  murder  of  a  German  sailor  by  stabbing  him.  The 
deceased  was  a  peaceable  unoffending  person.  The  stab  was  given 
by  one  individual  of  the  six.  Now,  supposing  they  could  fix  upon 
the  hand  that  stabbed,  the  first  question  would  be,  what  was  his 
offence,  and  what  was  the  offence  of  the  other  five  ?  The  indivi- 
dual who  stabbed  was  clearly  guilty  of  murder,  whether  he 
intended  to  kill  or  not.  If  he  only  intended  to  commit  bodily 
harm  it  was  murder.  If  they  could  point  out  the  man  who  gave 
that  stab,  and  they  should  be  of  opinion  that  they  had  selectea  the 
right  man,  he  was  guilty  of  murder.  The  next  question  would 
be,  in  what  condition  were  the  other  five  men  ?  The  deceased 
sailor  was  leaning  against  some  iron  railings  when  the  stab  was 

Siven,  but  before  that  he  had  been  assaulted  in  a  barbarous  and 
astardly  manner  by  these  six  men ;  but  did  the  other  five  men 
contemplate  the  use  of  the  knife,  or  was  it  the  independent  act  of 
the  man  who  used  it  ?  First,  then,  they  were  all  guilty  of  murder 
if  they  participated  in  a  common  design  and  intention  to  kill.  If 
they  should  think  the  others  did  not  intend  and  design  to  kill, 
yet  these  others  would  also  be  guilty  of  murder  if  the  knife 
was  used  in  pursuance  of  one  common  design  to  use  it,  because 
then  the  hand  that  used  the  knife  was  the  hand  of  all  of  them. 
VOL.  VI n.  H 
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^^*        Supposing   there  was  do  common  design  to  use  the  knife^  if, 

Priob       being   present   at   the  moment  of  stabbing,  they  assented  and 

AND         manifested  their  assent  by  assisting  in  the  ofFence,  they  were 

^^™""^'      guilty  of  murder.     First,  then,  there  must  be  a  common  design 

1858.        ^o  k\\l\  secondly,  there   must  be  a  common  design  to  use  a 

murderous  instrument;  and  thirdly,  there  must  be  presence  at 

Murder,  ^j^^  time,  and  assent  to  and  assistance  in  the  use  of  the  knife.  If, 
however,  they  should  think  neither  of  these  three  modes  of 
putting  the  case  proved  against  the  five,  it  would  be  their  duty 
to  find  the  stabber  guilty  and  to  acquit  the  others.  But  it  was 
clear  they  had  been  guilty  of  a  barbarous  assault ;  therefore,  if 
they  were  acquitted  of  the  more  serious  charge,  be  should  take 
care  that  a  bill  should  be  presented  that  should  meet  the  justice 
of  the  case. 

J^erdict,  Not  Guilty. 
Genuy  attorney  for  the  prosecution. 
Stokes,  attorney  for  the  prisoners. 
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WESTERN  CIRCUIT 

Cornwall  Winteb  Assizes,  1858. 

(Before  Mn  Justice  Btles.) 

Reg.  v.  Harvey. 

Perjuty — Indictment — MaierialUy-^  Practice — Amendment. 

It  is  not  necessary  expressly  to  aver  materiality  in  any  indictment  for 

perjury.    It  will  be  sufficient  if  materiality  is  clearly  disclosed  by  the 

facts  as  stated  on  the  face  of  the  indictment. 
If  materiality  is  not  st/fficiently  averred^  or  apparent^  the  defect  is  not 

cured  by  the  provisions  o/'H  4r  15  Vict.  c.  100,  s.  20. 
Nor  is  it  such  a  defect  as  &e  judge  will  amend  under  the  provisions,  of 

sect.  25  of  the  same  statute. 

THE  prisoner  was  indicted  by  the  direction  of  the  judge  of 
the  County  Court  under  the  provisions  of  the  County  Courts 
Act,  for  penury  committed  in  the*County  Court  of  Cornwall,  and 
the  form  of  the  indictment(a)  was  as  follows : — 

Cornwall,  to  wit — The  jurors  for  our  lady  the  Queen  upon 
their  oath  present,  that  heretofore,  on  the  5th  day  of  November, 
in  the  year  of  our  Lord  1858,  in  the  County  Court  of  Cornwidl, 
holden  at  Truro  in  the  said  county,  before  uharles  Dacres  Sevan, 
Esquire,  iudge  of  the  said  court,  an  action  in  which  John  Staff 
was  the  plaintiff,  and  Richard  Williams  Harvey,  sued  by  the  name 
of  Richard  Harvey,  was  the  defendant,  came  on  to  be  tried  and 
was  tried,  in  which  action  the  said  plaintiff  ^'  chumed  to  recover" 
(amongst  other  thin^)  the  sum  of  2/.  for  the  expenses  of  a  journey 
from  Sunderland  to  Falmouth,  performed  by  him  at  the  request  of 
the  said  defendant,  and  also  the  sum  of  2SL  lis.  2d.  for  wages 
claimed  to  be  due  from  the  said  defendant  to  the  said  plaintiff,  at 
the  rate  of  H  sterling  per  week,  and  it  was  thereupon  proved^  on 
the  part  of  the  said  j^amtiff,  that  in  the  month  of  February  last, 

(a)  Onwii  bj  Mr.  Archbold. 
H  2 
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Reg.  the  said  defendant  instructed  Mary  Ann  Staff,  the  wife  of  the  said 
„  *'•  plaintiff  (the  said  plaintiff  being  then  supposed  to  be  at  Sunder- 

land ),  to  "  request  bim  to  come  home  to  Penry n  mimeaiateiy,  as 

1858.  he,  the  defendant,  would  appoint  him  master  of  a  brigantine  called 
J~r^        the  *  Caroline  Alice.' "     And  it  was  also  then  proved  that  after- 

^^  *  wards,  and  after  the  plaintiff  had  returned  toPenryn  as  directed  as 
aforesaid,  the  said  Mary  Ann  Staff,  in  a  conversation  she  had  with  the 
said  defendant,  complained  to  him  of  his  delay  in  not  sending  her 
husband,  the  said  plaintiff,  to  join  the  said  brigantine,  the  *' Caroline 
Alice,"  at  Southampton,  where  the  said  brigantine  then  was,  when 
the  said  defendant  answered  and  said,  **  You  are  all  right,  your 
husband's  wages  are  going  on,  and  what  more  do  you  want,  what 
does  it  matter  to  you  how  long  he  is  at  home?"  And  at  the  said 
trial  it  was  also  proved  that,  upon  another  occasion,  the  plaintiff 
remonstrated  with  the  defendant  at  the  delay  in  not  sending  him 
to  join  the '^Caroline  Alice,'*  and  that  the  said  defendant  then 
answered  and  said,  *'  You  are  all  right  enough,  your  wages  are 

Seeing  on,  what  more  do  you  want  ?  what  matters  it  to  you  how 
ong  you  stay  at  home  ?  your  wages  are  still  going  on."  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
upon  the  trial  aforesaid,  the  said  Richard  Williams  Harvey,  the 
defendant  in  the  said  action,  did  then  appear  and  tender  himself  and 
was  received  to  give  evidence  on  behalf  of  himself,  the  said  Bichard 
Williams  Harvey,  as  defendant  as  aforesaid.  And  that  the  said 
Richard  Williams  Harvey  did  then,  in  the  court  aforesaid,  before 
the  said  Charles  Dacres  Bevan,  Esquire,  judge  thereof  as  aforesaid, 
take  his  corporal  oath  and  was  then  duly  sworn  upon  the  Holy 
Gospel  of  God,  that  the  evidence  he  the  said  Richard  Williams 
Harvey  should  give  to  the  said  court  touching  the  matters  in 
question,  in  the  said  action,  should  be  the  truth,  the  whole  |truth, 
and  nothing  but  the  truth.  And  that  thereupon  the  said  Richard 
Williams  Harvey,  being  so  sworn  as  aforesaid,  devising  and 
wickedly  intending  to  cause  and  procure  a  judgment  to  be  given 
for  him  in  respect  of  the  matters  in  the  said  action  hereinbefore 
mentioned,  did  then,  to  wit,  on  the  day  and  year  first  aforesaid, 
upon  the  trial  aforesaid,  before  the  said  Charles  Dacres  Bevan, 
Esquire,  judge  of  the  said  court,  falsely,  maliciously,  wilfully, 
wickedly,  and  corruptly,  and  by  his  own  proper  act  and  consent, 
upon  his  oath  aforesaid,  did  depose,  swear,  and  give  evidence  to  the 
court  aforesaid,  amongst  other  things,  in  substance  and  to  the 
effect  followinjr,  that  is  to  say,  that  he  the  said  Richard  Williams 
Harvey,  '^did  not  send  for  the  plaintiff  John  Staff  aforesaid,  nor 
did  he  authorise  any  one  else  to  send  for  him  the  said  plaintiff"  to 
come  home.  That  in  conversation  between  him  and  the  wife  of 
the  plaintiff,  upon  any  complaint  she  may  have  made  at  his  delay 
in  not  sending  her  husband,  the  said  plaintiff,  to  join  the  brigantine 
"Caroline  Alice,"  he  the  said  Richard  Williams  Harvey  did  not 
on  that  or  on  any  other  occasion  say  to  her,  the  said  Mary  Ann 
Staff,  **  You  are  all  right,  your  husband's  wages  are  going  on,  and 
what  more  do  you  want,  and  what  does  it  matter  to  you  how  long 
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he  is  at  home?^  nor  did  he  ever  say  to  her  any  words  to  the  like        ^^^ 
eflTect.     And  that  in  any  conversation  he  had  had  with  the  plaintiff,      harvby. 

John  Staff,  when  he  complained  of  the  delay  in  not  sending  him 

to  join  the  "  Caroline  Alice,"  or  on  any  other  occasion,  he,  the  said  ^^^^' 
Richard  Williams  Harvey,  did  not  say  to  the  saiil  plaintiff,  "  You  Petjury. 
are  all  right  enough,  your  wages  are  going  on,  what  more  do  you 
want  ?  what  does  it  matter  to  you  how  long  you  stay  at  home  ?  your 
wages  are  still  going  on,"  or  words  to  that  or  the  like  effect* 
"Whereas  in  truth  and  in  fact  the  said  Richard  Williams  Harvey 
did  send  for  the  plaintiff  to  come  home;  and  whereas  in  truth  and 
in  fact  the  said  Richard  Williams  Harvey,  in  the  month  of 
February  last  past,  did  instruct  the  said  Mary  Ann  Staff  to  write 
to  her  husband  the  said  plaintiff,  who  was  then  supposed  to  be  at 
Sunderland,  or  shortly  expected  to  be  there,  and  request  him  to 
come  home  to  Penryn  immediately,  as  he,  the  said  Richard  Williams 
Harvey,  would  appoint  him  master  of  a  brigantine  ^^  Caroline 
Alice."  And  whereas  in  truth  and  in  fact,  at  several  times  be* 
tween  the  26th  day  of  March  and  the  23rd  day  of  May  last  past, 
when  the  said  Mary  Ann  Staff  complained  to  him  the  said  Richard 
Williams  Harvey  of  his  delay  in  not  sending  her  husband  the  said 
John  Staff  to  join  the  brigantine  "  Caroline  Alice,"  the  said 
Richard  Williams  Harvey  did  say  to  the  said  Mary  Ann  Staff, 
*'  You  are  all  right,  your  husband^s  wages  are  going  on,  and  what 
more  do  you  want,  and  what  does  it  matter  to  you  how  long  he  is 
at  home  ?"  And  whereas  in  truth  and  in  fact,  on  several  occasions 
between  the  26th  day  of  March  and  23rd  day  of  May  last  past, 
when  the  said  John  Staff  had  remonstrated  with  the  said  Richard 
Williams  Harvey  at  the  delay  in  not  sending  him  to  join  the  *^  Caro- 
line Alice."  the  said  Richard  Williams  Harvey  answered  and  said  to 
him,  *<  You  are  all  right  enough,  your  wages  are  going  on,  what 
does  it  matter  to  you  how  long  you  stay  at  home  ?  your  wages  are 
still  going  on."  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say  that  the  said  Richard  Williams  Harvey,  on  the  trial  of  the 
said  action,  on  the  day  and  year  first  aforesaid,  before  the  said 
Charles  Dacres  Bevan,  Esquire,  judge  of  the  court  aforesaid, 
fiilsely,  maliciously,  wilfully,  and  wickedly,  in  manner  and  form 
aforesaid,  did  commit  wilful  and  corrupt  perjurv ;  in  contempt  of 
cor  said  lady  the  Queen,  to  the  damage  of  the  said  John  Staff, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

E,  IV,  Cox  and  E.  Powell^  for  the  prosecution. 

H.  •/.  CoUj  for  the  prisoner. 

Cole  objected  to  the  indictment,  that  it  contained  no  averment  of 
materiality.  Although  there  was  no  express  decision  upon  the 
point,  all  the  cases  showed  that  materiality  to  the  issue  being  a 
necessary  part  of  the  offence,  it  was  as  essential  to  be  averred  as  in 
larceny  to  aver  that  the  goods  were  taken  feloniously.  It  was  the 
essence  of  the  crime.  He  referred  to  R.  v.  Bartholomew  ( 1  C.  &  K. 
366),  and  in  Gardener's  case  (8  C.  &  Pf  737)-  both  of  which  were 
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Rro.        decisions  as  to  what  was  a  sufficient  averment  of  materiality>  and 
Har^t      *^  ^  ^*  Goodfellow  (Car.  &  Mar.  569),  in  which  Patteson,  J.  held 

'     that  an  averment  that  "it  became  and  was  material  to  ascertain- 

1858.        the  truth  of  the  matter  hereinafter  alleged  to  have  been  sworn  to, 
p'T'  ^      and  stated  by  the  said  B.  upon  his  oatn,"  was  not  a  good  aver- 

^^^^'  ment  of  materiality.  If  it  was  not  necessary  to  aver  materiality  at 
all,  these  questions  whether  the  averment  is  sufficient^  could  not 
have  arisen. 

E.  W.  Cox^  for  the  prosecution,  contended,  first,  that  it  was  not 
necessary  expressly  to  aver  materiality ;  it  is  enough  that  it  appears 
upon  the  face  of  the  indictment  that  the  alleged  Penury  was  material 
to  the  issue  in  point  of  fact:  {DowlirCs  case,  5  T.  R.  318  ;  NicholVs 
case,  1  B.  &  Ad.  21  ;  BignoUTs  cas€y  2  Russ.  639.)  Here  it  was 
abundantly  shown  that  the  perjury  assigned  was  material.  The 
question  in  the  County  Court  was  whether  the  now  defendant  had 
made  any  such  promise  to  the  plaintiff.  His  admissions  of  such  a 
promise  were  the  best  evidence  of  it ;  his  denial  of  those  admis- 
sions constituted  the  perjury,  and  their  materiality  was  obvioua 
But  even  if,  under  the  former  state  of  the  law,  such  an  averment 
was  necessary,  he  contended,  secondly,  that  it  was  rendered  no 
longer  necessary  by  reason  of  the  provisions  of  14  &  15  Vict, 
c.  100,  s.  20,  which  enacts,  that  in  every  indictment  for  perjury, 
'*it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence 
charged  upon  the  defendant,  and  by  what  court,  or  before  whom 
the  oath  was  taken,  &c.,  without  setting  forth  the  bill,  &c.,  or  any 
part  of  any  proceeding  either  in  law  or  in  equity,  and  without  set- 
ting forth  the  commission  or  authority  of  the  court  or  person  before 
whom  such  offence  was  committed.''  Materiality  was  essential  to 
the  offence,  and  by  this  statute  it  was  enough  to  set  forth  the  sub- 
stance, that  means,  the  facts, — and  materiality  would  be  implied. 
Thirdly,  he  contended  that  the  court  had  power  under  sect.  25 
of  the  same  act,  to  amend  any  formal  defect,  and  would  exercise  it 
in  such  a  case  as  this. 

Cole,  in  reply,  argued  that  the  express  averment  could  not  be  ren- 
dered unnecessary  by  any  inferences  from  facts  stated  in  the  indict- 
ment. The  rule  was,  that  every  ingredient  necessary  to  constitute  the 
crime  should  be  charged  against  the  prisoner.  That  rule  had  not 
been  altered  by  the  statute  referred  to,  which  related  merely  to  the 
manner  of  setting  out  the  peijury.  As  the  objection  was  not  a  mere 
matter  of  form,  but  went  to  the  substance  of  the  indictment,  it  was 
not  a  case  in  which  the  judge  could  exercise  his  power  of  amend«- 
ment 

Byles,  J.  said,  that  with  respect  to  the  suggested  amendment, 
he  would  at  once  say  that  it  was  not  one  which  ought  to  be  made. 
The  objection  was  not  to  a  mere  form,  but  that  this  indictment 
was  altogether  bad  as  showing  no  offence,  and  it  was  not  the 
design  of  the  statute  to  cure  substantial  defects  of  that  nature. 
He  was  also  clearly  of  opinion  that  the  20th  section  of  the  stat. 
14  &  15  Vict.  c.  100,  did  not  cure  the  objection,  if  such  it  was. 
The  statute  merely  directed  that  certain  things  formerly  required 
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should  not  be  necessary,  and  this  was  not  one  of  those  named.       ^^^* 
There  remained,  therefore,  only  the  question  whether  it  was  neces-     harvky. 

sary  that  materiality  to   the  issue  should  be  expressly  averred.        

Looking  at  the  cases  cited,  he  had  come  to  the  conclusion  that  it  ]^' 
was  not  necessary,  but  that  it  would  suffice  if  the  materiality  could  rerjurg. 
be  gathered  from  the  whole  indictment,  and  if  the  assignment  of  the 
perjury  showed  upon  the  face  of  the  indictment  that  they  were 
material  to  the  issue.  Here  it  was  stated  that  there  was  a 
cause  in  the  County  Court,  that  the  plaintiff  demanded  of  defen- 
dant a  certain  debt ;  that  this  debt  was  sought  to  be  proved  by 
certain  statements  made  bj  the  defendant;  that  the  defendant 
denied  upon  oath  that  he  had  made  such  statements ;  whereas,  in 
truth  and  fact,  he  had  made  them.  It  appeared,  therefore,  upon  the 
face  of  the  indictment  that  the  statements  alleged  to  be  so  falsely 
and  corruptly  deiyed  were  material  to  the  issue.  But  should  it 
become  necessary  he  would  reserve  the  point,  if  desired  by  Mr. 
Cole. 

The  statements  of  the  prisoner  had  not  been  taken  down,  and 
they  were  proved  from  memory  by  the  attorney  for  the  plaintiff  in 
the  cause,  who  had  conducted  it  in  the  County  Court  Some 
observations  having  been  made  upon  the  Judge  of  the  County 
(yourt  not  having  been  called  to  prove  his  notes, 

£.  W.  Cox  said  that  he  considered  it  to  be  so  extremely  objec- 
tionable to  put  a  judge  into  the  witness-box  to  prove  his  notes, 
and  thus  to  subject  him  to  the  comments  of  counsel,  that  he  had 
thought  it  best  not  to  place  the  judge  who  had  directed  this  pro- 
secution in  so  unpleasant  a  position. 

Byles,  J.  said  that  the  judges  of  the  superior  courts  ought  not, 
of  course,  to  be  called  upon  to  produce  their  notes.  If  he  were 
to  be  subpoenaed  for  such  a  purpose  he  should  certainly  refuse  to 
appear.  But  the  same  objection  was  not  applicable  to  the  judges 
of  the  inferior  courts.  He  saw  no  reason  wny  they  should  not  be 
called,  and  especially  where,  as  in  this  case,  the  judge  was  willing 
to  appear. 

E.  W.  Cox  said  that  the  judge  was  unavoidably  absent  at  his  court 
some  miles  away,  and  could  not  possibly  be  present  then.  If  he 
had  been,  he  should  still  have  entertained  very  great  doubts  as  to 
the  propriety  of  calling  him. 

Btles,  ti.,  in  summing  up,  said  that  this  case  differed  from 
almost  any  case  of  perjury  he  remembered,  in  this,  that  it  consisted 
in  a  denial  of  words  alleged  to  have  been  spoken,  and  not  of  acts 
denied  to  have  been  done.  A  man  was  not  likely  to  make  a  mis- 
take as  to  what  he  had  done,  but  he  might  very  well  forget  what  he 
had  said,  and,  therefore,  the  jury  would  look  at  the  case  of  spoken 
words  much  more  leniently.  Besides,  the  memories  of  the  hearers 
of  words  spoken  are  apt  to  be  treacherous ;  few  of  them  could  pro- 
bably recal  the  precise  words  of  the  sentence  he  had  last  spoken  to 
them;  but  when  charging  a  serious  offence  like  perjury,  it  was 
essential  that  the  very  words  spoken  should  be  proved,  because  the 
whole  meaning  of  a  sentence  might  turn  upon  the  change,  omission. 
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Reo.  or  addition  of  a  single  word.    Tn  this  case  it  seemed  that  the  very 

„  «••  words  were  not  taken  down  at  the  time  by  any  person, 
^t!!"^-  V^dici,  Not  Guilty. 

1858.  Bullmorey  attorney,  for  the  prosecution. 

—"  StokeSf  attorney,  for  the  defendant,  (a) 


COURT  OP  CRIMINAL  APPEAL. 

November  13,  arid  January  15,  1858. 

(Before   Cockburn,  C.J.,   Wightman  and    Williams,    JJ., 
Chank£LL,  B.  and  Hill,  J.) 

Reg.  v.  Cunningham  and  two  othbbs.  (6) 

Wounding  at  sea —  Venue — Inland  sea — Fauces  term — Grievous  bodily 
harm — Unlawful  wounding — Finding  of  one  prisoner  guilty  of  the 
felony,  and  another  of  the  misdemeanor,  on  the  same  count 

Upon  a  count  of  an  indictment  of  three  prisoners,  for  feloniously  wound' 
ing  with  intent  to  do  grievous  bodily  harm,  two  were  convicted  of  the 
felony,  and  the  third  of  the  misdemeanor  of  unlawfully  wounding : 

Semble,  that  it  was  competent  to  the  jury  to  do  so. 

The  offence  was  committed  on  board  an  American  ship,  in  the  Penarth' 
roads,  Bristol  Channel,  three  quarters  of  a  mile  from  the  coast  of 
Glamorganshire,  at  a  spot  never  left  dry  by  the  tide,  and  lying  between 
Glamorganshire  and  the  Flat  Holms  (an  island  commonly  treated  as 
a  part  of  the  county  of  Glamorgan),  the  ship  being  at  the  time  two 
mUes  from  the  island,  on  the  inside;  it  was  about  ten  miles  to  the 
opposite  shore  of  Somersetshire,  and  jiinety  miles  from  the  roads  to 
the  mouth  of  the  Channel : 

Held,  that  the  part  of  the  sea  where  the  vessel  was,  formed  part  of  the 
county  of  Glamorgan,  and  that  the  venue  *'  Glamorgan,*"  in  the  indict- 
ment, was  right, 

THE  following  case  was  reserved  at  the  Summer  Assizes  for  the 
county  of  Glamorgan,  by  Crompton,  J. : — 

(a)  From  the  experience  of  this  case  I  wonid  take  the  liberty  of  reoommendinj;  to  the  judges 
of  the  CouDtj  Courts,  whenever  they  contemplate  directing  a  prosecution  for  peijury  under  the 
power  given  to  them  by  the  statute,  to  direct  the  registrar  to  take  down  the  questions  and 
answers  verbatim,  giving  notioe  to  the  witness  of  the  purpose,  and  then  to  have  them  read 
slowly  and  distinctly  to  him,  and  asking  him  "if  he  still  adhered  to  that  statement  ?**  If  psr- 
bibted  ia,  the  registrar  should  produce  the  notes  at  the  trial. 

(6)  Reported  by  J.  Thompson,  £bq,,  Barrister-at-Law. 
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The  prisoners,  who  were  stated  by  the  prosecutor's  counsel,  in        Reo. 
his  opening,  to  be  American  subjects,  though  no  proof  was  given  of  ^      ^'  ^^^ 
that  fact,  were  indicted  before  me  at  the  last  Summer  Assizes  for        ^^^ 
the  county  of  Glamorgan^  for  feloniously  wounding  Edward  Riley,      others. 
in  the  county  of  Glamorgan,  with  intent  to  do  him  some  grievous        ^^ 
bodily  harm.  ' 

Cunningham  and  Summers  were  convicted  of  the  felonious  Jvri^Octvm^ 
wounding,  and  Brown  of  the  misdemeanor  of  maliciously  and  ^"^^/"~ 
unlawfuUy  wounding. 

The  prisoners  were  the  three  mates  of  the  American  ship,  the 
Gleaner^  and  Riley  was  a  seaman  on  board  the  said  ship.  The 
Gleaner  sailed  from  the  docks  of  Cardiff  on  the  29th  of  May  last, 
and  proceeded  to  an  anchorage  ground  in  Penarth-roads,  where  she 
anchored  in  eleven  fathoms. 

The  offence  in  question  took  place  shortly  before  the  arrival  at 
the  above  anchorage  ground,  and  when  the  ship  was  three-quarters 
of  a  mile  from  land,  in  a  place  never  left  dry  by  the  tide,  but  she 
was  a  quarter  of  a  mile  from  the  land  left  dry  by  the  tide.  The 
shore  of  the  county  of  Glamorgan  extends  many  miles  up  and 
down  the  Bristol  Channel,  from  the  place  where  the  offence  was 
committed.  The  spot  in  question  was  in  the  Bristol  Channel, 
between  the  Glamorganshire  and  Somersetshire  coasts,  and  was 
about  ten  miles  or  more  from  the  opposite  shore  of  Somersetshire. 
Penarth-roads  are  ordinary  roadsteads  for  ships  coming  into 
Cardiff,  or  calling  there  for  orders,  and  large  'vessels  anchor 
there. 

Two  islands,  called  the  Flat  and  Steep  Holms,  are  outside  the 
anchorage  ground,  and  further  from  the  shore  than  it  is,  but 
not  lower  down  the  Channel,  being  abreast  of  the  anchorage 
grounds.  It  is  about  ninety  miles  from  Penarth-roads  to  tne 
mouth  of  the  Channel. 

When  the  offence  was  committed,  the  ship  was  inside,  and  about 
two  miles  from  the  Flat  Holms,  and  four  or  five  miles  from  the 
Steep  Holms,  and  was  within  La vernock -point  in  Penarth-roads, 
but  outside  Penarth-head. 

Penarth-head  and  Lavernock-point  form  a  bay.  It  is  three 
miles  from  Lavernock-point  to  Penarth-head.  Persons  cad  see 
from  one  to  the  other,  and  could  see  what  a  vessel  was  doing  from 
one  to  the  other,  but  could  not  see  the  people  from  one  to  the 
other.  From  where  the  ship  was,  persons  could  see  people  at 
Lavemock,  and  see  what  they  were  doing  if  they  took  particular 
notice  of  them,  and  they  could  see  the  coast  of  Somersetshire  on  a 
clear  day. 

Flat  llolms,  Cardiff,  Lavernock  and  Penarth  are  laid  down  pro- 
perly in  a  map,  shown  to  one  of  the  witnesses  (a  pilot),  from  a  map 
of  counties,  out  Steep  Holms  is  laid  down  too  far  to  the  west. 
The  mouth  of  the  Severn  was  proved  to  be  at  King's-road, 
higher  up  the  Channel,  and  that  is  to  be  taken  as  the  finding  of  the 
lury. 

A  person  who  had  been  clerk  to  the  borough  magistrates  of 
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^^'        Cardiff  for  five  years,  stated  in  his  evidence  that  he  knew  The 

CuNNiNouAM  Holms';  that  they  are  part  of  the  parish  of  St.  Mary's,  Cardiff; 

AND         that  he  had  issued  a  warrant  for  poor-rates  there ;  that  he  had 

OTHERS,      never  executed  any  such  warrant ;  they  were  given  to  the  over- 

1858.        seers.     And  a  collector  of  the  income-tax  of  the  said  parish  said 

that  he  knew  the  Flat  Hohns,  and  that  he  had  collected  taxes  from 

JwUdiciion^  the  occupicrs  of  the  Flat  Holms,  for  St.  Mary's  parish. 

yj^^  The  Gazette  of  Tuesday,  January  4,  1848,  was  put  in,  contain- 

ing an  order  of  the  Lords  Commissioners  of  her  Majesty's  Treasury, 
whereby  the  limits  of  the  port  of  Cardiff  were  to  commence  at 
the  river  Rumney,  and  continue  along  the  coast  of  the  county  of 
Glamorgan  to  a  place  called  Nash-point,  in  the  said  county,  and 
that  the  limits  seaward  of  the  said  port  should  extend  to  a 
distance  from  low-water  mark  of  three  miles  into  the  sea,  including 
all  islands,  rivers  and  creeks  within  the  said  limits.  The  place  in 
question  was  within  these  limits. 

It  was  proved  by  a  witness  that  the  port  of  Cardiff  extends  to 
the  Nash-point,  eighteen  miles  lower  down  the  Channel  than  the 

?lace  in  question.  Ships  hail  from  Lavernock  to  the  port  of 
iardiff.  The  Nash  is  marked  with  a  X  in  the  county  map  above 
referred  to,  and  is  two  miles  from  St.  Donat's  and  Lavernock  to 
the  place  marked  Aberthaw  in  that  map,  and  is  under  the  Custom- 
house at  Cardiff. 

A  true  chart  of  the  places  inside  the  Penarth-head  accompanies 
this  case.  All  in  the  chart  is  in  the  port  of  Cardiff.  A  pencil 
cross  on  the  chart  shows  the  place  where  the  offence  was  com- 
mitted at  the  mouth  of  the  river  Ely,  being  a  quarter  of  a  mile  to 
sea  beyond  low-water  mark,  but  in  the  port  of  Cardiff.  A  ship 
anchoring  there  would  not  pay  harbour  dues,  and  the  place  is  not 
a  harbour,  but  a  roadstead.  A  clerk  in  the  Cardiff  Custom-house 
stated  that  he  knew  the  limits  of  the  port  of  Cardiff  as  read  from 
the  Gazette ;  that  the  officers  of  the  customs  of  the  port  of  Cardiff 
act  within  these  limits,  in  every  wavthat  their  duty  requires;  but 
he  said,  on  cross-examination,  that  he  was  a  clerk,  ;and  had 
executed  no  official  dutv  except  at  the  office ;  that  the  creek  of 
Aberthaw  was  within  the  port  of  Cardiff,  and  that  he  had  attended 
with'the  comptroller  at  a  survey  on  that  creek,  but  he  did  not 
appear  to  have  personally  seen  any  other  exercise  of  jurisdiction 
within  the  limits. 

The  indictment,  charging  the  offence  to  have  been  committed  in 
the  county  of  Glamoi^an,  and  not  being  framed  under  the  7  &  8 
Vict.  c.  2,  as  it  contained  no  averment  according  to  the  2nd 
section,  that  the  facts  had  taken  place  on  the  high  seas,  raised  the 
question  whether  the  prisoners  could  properly  be  convicted  of  the 
offence  in  the  county  of  Glamorgan,  upon  so  much  of  the  above 
facts  as  were  properly  admissible  in  evidence  against  the  prisoners. 
And  there  was  a  further  question,  whether  the  prisoner  Brown 
could  be  properly  convicted  of  the  misdemeanor  of  unlawfully 
wounding,  on  the  same  count  upon  which  the  two  other  prisoners 
were  found  guilty  of  the  felonious  wounding. 
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I  sentenced  the  pri8M)ner8  Cunningham  and  Summers  each  to       Bbo. 
six  years'  penal  servitude,  and  the  prisoner  Brown  to  eight  months'  ^' 

hard   labour,   and    they   are   now    in   confinement    under*  such     '"'™®"^" 
sentences.  others. 

I  reserved  for  the  consideration  of  this  Court  the  two  questions        ^^ 

— first,,  whether  the  prisoners  were  properly   convicted   of  an        .* 

offence  in  the  county  of  Glamorgan ;  and  secondly,  whether  the  Jnri§dicUon^ 
prisoner  Brown  was  properly  convicted  of  misdemeanor.  ^'^v»^'^ 

Charles  Crompton. 

Hardinge  Giffard^  for  the  prisoners. — The  indictment  alleges  the 
offence  to  have  been  committed  in  the  county  of  Glamorgan.  If  it 
had  alleged  the  offence  to  have  been  committed  on  the  high  seas,  a 
more  difBcult  question  might  have  been  raised  as  to  whether  it  was 
within  Marina  Angli(B^  and  whether  the  Lord  High  Admiral  had 
jurisdiction.  But  at  common  law,  the  jurisdiction  of  the  Court  of 
Admiralty  did  not  extend  to  matters  happening  within  the  county. 
And  as  it  is  alleged  in  the  indictment,  that  the  offence  was  com- 
mitted within  the  county*  it  must  be  proved  to  have  been  so,  but 
there  was  no  proof  of  that  in  this  case.  It  was  resolved  in  Consta* 
ble*s  case  (5  Co.  Rep.  107),  that  when  the  sea  flows  and  has  plent" 
tudinem  marisy  the  admiral  shall  have  jurisdiction  of  everything 
done  on  the  water,  between  the  high- water  mark  and  low-water 
mark,  by  the  ordinary  and  natural  course  of  the  sea;  and  so  it  was 
adjudged  in  the  case  of  Lacy^  that  the  ^^  felony  committed  on  the 
sea  ad  plenittidmetn  mariSy  between  the  high-water  mark  and  the 
low-water  mark,  by  the  ordinary  and  natural  course  of  the  sea,  the 
admiral  should  have  jurisdiction  of;  and  yet  when  the  sea  ebbs, 
the  land  may  belong  to  a  subject,  and  everything  done  on  the 
land  when  the  sea  is  ebbed,  shall  be  tried  at  the  common  law,  for 
it  is  then  parcel  of  the  county,  and  infra  carp.  comitaL  So  note, 
that  below  the  low-water  mark,  the  admiral  has  the  sole  and  abso- 
lute jurisdiction;  between  the  high- water  mark  and  low- water 
mark  the  common  law  and  the  admiral  have  divisum  imperium 
interchangeably,  as  is  aforesaid,  one  siq^er  aquam  and  the  other  super 
terram^  Here  the  spot  where  the  offence  was  committed  is 
beyond  low-water  mark,  and  primk  facie  out  of  the  body  of  the 
county.  Neither  is  the  spot  intra  fauces  terrm^  for  an  imaginary 
right  line  drawn  from  Penarth-head  to  Lavemock-point,  would 
not  include  it.  In  2  East's  P.  C.  c  17,  s.  10,  it  is  said:  '^In 
general  it  is  said  that  such  parts  of  the  rivers,  seas,  or  creeks  are 
deemed  to  be  within  the  bodies  of  counties,  where  persons  can  see 
from  one  side  to  the  other.  Lord  Hale,  in  his  treatise,  ^*  De  Jure 
Maris,"  says,  that  ^  the  arm  or  branch  of  the  sea  which  lies  within 
the  fauces  ierrtBy  where  a  man  may  reasonably  discern  between 
shore  and  shore,  is,  or  at  least  may  be,  within  the  body  of  a 
county.  Hawkins,  however,  considers  the  line  more  accurately 
confined  by  other  authorities,  to  such  parts  of  the  sea,  where  a  man 
standing  on  the  one  side  of  the  land,  may  see  what  is  done  on  the 
other ;  and  the  reason  assigned  by  Lord  Coke  in  the  Admiralty 
case,  13  Coke  Rep.  52,  in  support  of  the  county  coroner's  juris- 
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^■o-       diction,  where  a  man  is  killed  in  such  places^  because  that  the  county 
CuKNiKQHAM  ™*y  ^®'^  know  it,  scems  rather  to  support  the  more  limited  con- 

AKD        strucfion.     But  at  least,  where  there  is  any  doubt,  the  jurisdiction 
o™^      of  the  common  law  ought  to  be  preferred."     The  common  law  has 

I85g         a  concurrent  jurisdiction  with  the  Admiralty,  in  havens,  creeks 

— 1        and  rivers :  {Bruce^s  case^  2  Leach,  1093.)     Except  for  the  stat. 
JwnadicUon—  15  Rich.  2,  c.  3,  it  would  seem  that  the  admiral  had  no  jurisdiction 
^^^   to  inquire  of  the  death  of  a  man,  and  of  a  mayhem^  done  in  great 
ships  hovering  in  the  main  stream  of  great  rivers:  (I  East  P.  C. 
368.)     This  is  not  a  question  as  to  the  dominion  of  the  Crown  over 
those  parts  of  the  sea  which  are  called  the  wastes  of  the  Crown, 
but  whether  the  part  of  the  sea  where  this  vessel  was  is  within 
the  county  of  Glamorgan.     There  is  no  presumption  of  law  with 
reference  to  the  boundaries  of  counties.     And  in  Reg.  v.  Mtuson 
(27  L.  J.  100,  M;  C.),  the  Court  of  Queen's  Bench  would  not,  in 
the  absence  of  evidence,  presume  that  the  part  of  the  seashore  be- 
tween high  and  low-water  mark,  was  within  the  parish  of  the  adjoin- 
ing land.  And  the  same  rule  seems  to  hold  ^ood  in  the  present  case. 
In  the  present  case,  it  is  contended  that  the  ship  was  on  the  high  seas; 
it  may  be  within  the  dominion  of  England,  but  not  in  the  county 
of  Glamorgan,  as  charged  in  the  indictment.     The  county  ends  at 
low-water  mark,  it  must  be  presumed,  unless  there  is  evidence  or 
some  legal  principle  to  the  contrary.  The  ship  here  was  not  within 
a  bay  or  a  creek,  or  within  the  fauces  terr<By  unless  that  includes 
every  spot  that  can  be  seen  from  the  shore.     [Wightman,  J. — 
The  spot  is  between  the  county  of  Glamorgan  and  two  islands 
which  are  in  the  parish  of  Cardiff,  which  is  in  the  county  of 
Glamorgan.     Cockburn,  C.J. — Primd  facie,  is  not  the  sea  within 
the  outlying  land  and  the  county,  in  the  county  ?     The  Bristol 
Channel  is  a  great  salt  lake.]  The  county  of  Southampton  includes 
the  Isle  of  Wight,  but  it  does  not  follow  that  the  intervening  sea 
is  within  the  county  of  Southampton :  (  TTie  Attorney-General  v. 
Parmeter^  10  Price,  378;  Burton  v.  Bartholomew,  6  Hen.  6,  pi. 300; 
4  Instit  c  22 ;  Hale,  De  Jure  Maris,  cap.  4.)     The  main  sea  or 
ocean  is  the  same  as  the  high  seas.     [Cockburn,  C.J. — The  sea 
at  this  spot  is  an  inland  sea,  and  land-locked,  and  not  part  of  the 
high  seas,  or  the  highway  of  nations,  as  you  put  it.     Wightman, 
J.— The  Boundary  Act,  2  &  3  Will.  4,  c.  64,  s.  26,  and  sched.  M. 
annexes  the  Flat  Holms  to  Glamorganshire.]     That  is  for  the 
purpose  of  electing  members   to   Parliament      St.   Martin's-le- 
Grrand  is  within  the  city  of  Westminster,  but  it  is  entirely  isolated, 
and  the  intervening  space  is  within  the  city  of  London.     There 
are  many  similar  instances  of  isolated  parishes,  where  the  interven- 
ing space  is  in  a  different  parish.     As  to  the  second  question, 
whether  the  prisoner  Brown  could  properly  be  convicted  of  a  mis- 
demeanor, this  raises  a  metaphysical  difficulty.     On  the  indict- 
ment, the  jury  had  no  power  to  find  one  guilty  of  felony  and 
another  of  misdemeanor.     There  is  not  the  same  intent  found, 
whereas  one  common  intent  is  charged  in  the  indictment. 
Bowen,  for  the  prosecution. — The  indictment  is  sufficient,  even 
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if  the  offence  was  not  committed  within  the  county  of  Glamorgan,        £ko. 
provided  it  was  within  the  jurisdiction  of  the  Admiralty:  (7  &  8  ^      ^'    ^^ 
Vict  c.  2,)     By  sect  2,  the  venue  in  the  margin  is  sufficient ;  and     "''am'd" 
though  that  section  further  required  an  allegation  in  the  body  of      othkbs. 
the  indictment  that  the  offence  took  place  "  on  the  high  seas,''  yet        rr^ 

since  the  14  &  15  Vict  c.  100,  s.  23,  the  venue  in  the  margin  is  to        .* 

be  taken  as  the  venue  for  all  the  facts  stated  in  the  body  of  the  JuHsdieUon-- 

indictment :  (Reff.  v.  Janes,  1  Den,  C.  C.  101.)     But,  secondly,  this  ^'"^^IXt" 

offence  was  committed  within  the  county  of  Glamorgan.      The 

anchorage  ground  where  the  ship  was  lying,  was  within  fauces 

terrtB,  and  also  within  the  port  of  Cardiff:  (2  East  P.  C  802 ;  Rex 

V.  Bruce,  Lord  Hale,  De  Jure  Maris,  p.  47 ;   Constable's  case,  5 

Co.  Rep.  107 ;  and  1  Russell  on  Crimes,  181.)     [Cockbdrn,  C.J. 

— It  could  be  seen   what  the  vessel  was  doing,  but  the  people 

could  not  be  seen.]     The  place  is  part  of  the  port  of  Cardiff. 

[Cockbdrn,  C.  J. — The  port  of  London  extends  to  parts  of  the 

counties  of  Essex  and  Kent]     As  to  the  second  point  reserved, 

there  is  no  question  that  all  the  prisoners  could  have  been  found 

guilty  of  misdemeanor  upon  this  indictment:  (14  &  15  Vict  c.  19, 

8. 5.)  In  two  or  three  cases  like  the  present  a  verdict  of  felony  has 

been  given  against  one  prisoner,  and  of  misdemeanor  as  against 

another,  without  being  questioned.     [Wightman,  J. — Mentioned 

a  case  to  this  effect  that  occurred  on  the  Midland  Circuit.     See 

also  Beff.  v.  Archer  (1  Car.  &  K.  174.)] 

Giffardy  in  reply. — As  to  the  objection  to  the  verdict,  the  jury 
cannot  find  different  intents  on  a  count  charging  one  common 
intent :  {Reg  v.  Bird,  6  Cox  Crim.  Cas.  1 ;  2  Den.  C.  C.  94.)  This 
objection,  however,  is  not  now  relied  on,  as  Brown's  imprisonment 
has  nearly  expired.  Then,  as  to  the  main  point  The  town  of 
Newport  is  included  in  the  port  of  Cardiff,  yet  that  is  in  the  county 
of  Monmouth.  Here  the  vessel  was  at  sea  and  could  sail  away, 
without  touching  any  part  of  the  coast.  Here  the  vessel  was  not 
intra  fauces  terrce,  so  that'  a  man  could  reasonably  discern  from  the 
one  point  to  the  other.  The  sea  is  of  common  right:  (Beg,  v.  Serva, 
1  Cox  Crim.  Cas.  292 ;  1  Den.  C-  C.  104 ;  Beff.  v.  Sattier,  7  Cox 
Crim.  Cas.  431 ;  27  L.  J.  48,  M.  C,)  There  is  no  presumption,  apart 
from  the  acts  of  ownership  and  dominion,  as  to  the  boundaries  of 
counties,  or  their  shape.  There  is  no  notice  in  the  books  of 
'^  inland  seas,"  or  other  than  the  high  seas.  The  gradual  accretion 
of  land,  or  of  an  island  arising  in  a  river,  is  exceptional.  Here 
the  offence  should  have  been  stated  to  have  been  committed  on 
the  high  seas. 

CocKBURN,  C.J. — In  this  case  we  are  of  opinion  that  the  convic- 
tion is  right,  and  that  there  is  no  ground  for  quashing  it  The  only 
question  which  it  becomes  necessary  for  us  to  deal  with,  is  the  one 
raised  in  the  case,  as  to  whether  the  part  of  the  sea  on  which  the 
vessel  was,  at  the  time  the  offence  was  committed,  forms  part  of  the 
body  of  the  county  of  Glamorgan.  And  we  are  of  opinion  that  it  does. 
The  sea  in  question  is  part  of  the  Bristol  Channel,  both  shores  of 
which  it  is  well  known^  formed  part  of  England  and  Wales — of 
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Bbg.        the  county  of  Somerset  on  the  one  side,  and  of  the  county  of 

CuNviiioHAH  Crlamorgan  on  the  other.     Now  we  are  of  opinion,  looking  at  the 

AVD        local  situation  of  this  sea,  that  it  must  be  taken  to  belong  to  the 

oTUBBg.      counties  respectively  by  the  shores  of  which  it  is  bounded ;  and  the 

isss!        ^^^^  ^^^  ^^^  islands  of  the  Holms,  between  which  and  the  shore  of 

— 1        the  body  of  the  county,  the  place  in  question  is  situated,  has  always 

Jwisdictionr^  been  treated  as  part  of  the  county  of  Glamorgan,  and  as  part  of 

^"f«^!~  ^^^  parish  of  Cardiff,  is  a  strong  illustration  of  the  principle  on 

which  we  proceed — viz.,  that  the  whole  of  this  inland  sea  between 

the  counties  of  Somerset  and  Glamorgan  is  to  be  considered  as 

within  the  counties,  by  the  shores  of  which  its  several  parts  are 

respectively  bounded.     We  are  tehrefore  of  opinion,  that  the  place 

in  question  is  within  the  county  of  Glamorgan,   and  that  the 

conviction  is  right. 

Camrictian  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Nwemher  10,  1858. 

(Before  CocEBURy,  C.J.,    Wightman    and  Williams,  JJ., 
Channell,  B.  and  Hill,  J.) 

Reg.  v.  Heppingstall  (a) 

Mtsdemeanor — Administering  Crotan  ail — 14  jr  15  Vict.  e.  19,  «.  4 — 
''  InJUct  bodily  harm.** 

The  prisoner  being  about  to  leave  his  situation  as  manager  of  a  shop^ 
put  into  the  sugar-basin  which  was  to  be  used  by  X.,  his  successor,  a 
quantity  of  Croton  oil  (an  acrid  poison),  as  the  prisoner  said,  to  give 
X.  a  good  scourging  for  having  told  stories  of  him  (the  prisoner).  X. 
used  some  of  the  sugar,  and  suffered  such  dread/id  bodily  pain  as  to 
alarm  his  doctor  for  his  Ufe.  The  jury  found  a  verdict  of  Guiity  on  a 
count  for  in/Hcting  upon  X.  grievous  bodily  harm  : 

Quare,  whether  the  prisoner  had  been  guilty  of  an  offence  at  common 
law,  or  under  the  stat.  14  ^  15  Vict.  c.  19,  s.  4. 

CASE  reserved  by  Martin,  B.,  at  the  York  Summer  Assizes, 
1858. 

The  prisoner  was  tried  before  me  at  York. 

The  first  connt  stated  that  the  prisoner  unlawfully  and  wil- 
fully administered,  and  caused  to  be  taken  by  Benjamin  Faw- 
cett,  a  quantity  of  poison — namely,  Croton  oil  —  with  intent 
to  pain,  injure,  and  aggrieve  him,  and  to  do  him  bodily  harm^ 
by  means  of  which  admmistering  he  became  sick,  sore  and  dis- 
abled, and  suffered  great  bodily  oain  and  harm. 

The  second  count  was  founded  on  the  stat.  14  &  15  Vict.  c.  19, 
8.  4,  and  stated  that  the  prisoner  unlawfully  and  maliciously 
inflicted  upon  Benjamin  Fawcett,  grievous  bodily  harm,  that  is  to 
say,  that  he  administered  poison — namely,  Croton  oil — with  intent 
unlawfully  to  pain,  Ac.,  and  to  do  bodily  harm,  by  means  of  which 
Benjamin  Fawcett  suffered  and  underwent  great  pain,  and  grie- 
vous bodily  harm. 

The  evidence  at  the  trial  was,  that  the  prisoner  had  been  mana- 
ger of  a  shop  at  Silkstone  for  Messrs.  Armitage^  and  was  about  to 
leave,  and  tnat  Benjamin  Fawcett,  the  injured  person,  came  there 

(a)  Reported  by  J.  TnovFSOXi  Esq.,  BtrriBter-«t-Law. 
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Bbg.  to  be  his  successor;  that  the  prisoner  knowingly  and  unlawfully 
Heppinostall  P"*  '"*^  ^^^  sugar-basin  which  was  to  be  used  by  Benjamin  Faw- 

cett  for  his  tea,  a  quantity  of  Croton  oil ;  that  Benjamin  Fawcett 

1858.  used  some  of  the  sugar,  and  immediately  became  unwell,  and  for 
Inflicting  bodily  Several  hours  suffered  dreadful  pain  and  agony,  so  much  so  as  to 
harm,        alarm  the  medical  man  who  attended  him  for  his  life. 

The  statement  of  the  prisoner  was,  that  he  gave  the  Croton  oil 
to  Fawcett,  because  he  was  determined  to  give  him  a  good 
scourging,  for  that  he  had  told  so  many  stories  of  him  (the  prisoner) 
since  he  had  come  to  the  shop. 

It  was  proved  that  Croton  oil  is  a  very  acrid  poison  and  highly 
dangerous;  that  it  was  occasionally  administered  as  a  medicine, 
and  is  the  most  powerful  purgative  known  ;  that  one  drop  is  the 
usual  dose,  and  that  a  teaspoonful  of  the  sugar  used  by  Fawcett, 
contained  rather  more  than  three  drops.  Fawcett  had  taken  two 
cups  of  tea,  and  had  put  a  teaspoonful  of  the  sugar  into  each  cup. 

The  jury  found  the  prisoner  guilty. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal,  whether 
the  facts  are  evidence  to  go  to  the  jury  of  an  indictable  misde- 
meanor, either  at  common  law  or  by  statute. 

Pricey  for  the  prisoner. — The  conviction  cannot  be  sustained. 
There  was  no  offence  either  by  statute  or  at  common  law.  The 
14  &  15  Vict,  c  19,  s.  4,  contains  a  recital  and  an  enactment: 
'*  it  is  expedient  to  make  further  provision  for  the  punishment  of 
aggravated  assaults ;  be  it  enacted,  that  if  any  person  shall  unlaw- 
fully and  maliciously  inflict  upon  any  other  person,  either  with  or 
without  a  weapon  or  instrument,  any  grievous*  bodily  harm,  or  un- 
lawfully, &c.,  cut  or  wound  any  other  person,  he  shall  be  guilty  of 
a  misdemeanor,  &c."  Unless  an  assault  is  committed  this  section 
cannot  apply,  and  the  cases  show  that  the  administering  a  noxious 
drug  does  not  amount  to  an  assault.  In  Reg.  v.  Hanson  (4  Cox 
Crim.  Cas.  138),  the  prisoner  was  proved  to  have  put  some  cantha- 
rides  into  some  rum,  which  he  gave  to  the  prosecutrix  to  drink ; 
and  it  was  held  not  to  be  an  assault,  nor  within  the  7  Will.  4 
&  1  Vict.  c.  85,  s.  5,  which  makes  it  a  felony  to  cause  to  be  taken 
by  any  person  any  dangerous  or  noxious  thing  with  intent  to 
harm,  maim,  or  disable,  or  to  do  grievous  bodily  harm.  R.  v. 
Walkden  (1  Cox  Crim.  Cas.  282),  is  to  the  same  effect.  The 
word  '^inflict"  in  the  statute  is  inapplicable  to  a  case  like  the  pre- 
sent, and  denotes  a  personal  conflict  or  assault.  Secondly,  this  is 
not  an  offence  at  common  law.  The  distinction  between  public 
crimes  and  private  injuries  is  pointed  out  in  4  Black.  Com.  5. 
Setting  fire  to  a  field  of  ripe  standing  corn  was  only  a  private 
injury,  though  this  is  an  act,  as  pointed  out  in  Christian's  edition 
of  Black.  Com.,  which  strikes  at  the  very  root  of  society.  [CocK- 
BUBN,  C.J. — Actual  corporeal  violence  is  not  necessary  to  lead  to 
a  breach  of  the  peace.  Why  may  it  not  be  caused  by  administer- 
ing a  drug,  which  necessarily  causes  great  bodily  pain  ?]  What 
can  more  endanger  the  public  safety  than  placing  things  on  a  rail- 
way ?    And  yet  this  was  first  made  an  offence  (misdemeanor)  by 
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the  3  &  4  Vict,  c  97,  8-  15,  and  afterwards  turned  into  a  felony        Rw»- 
by  the  14  &  15  Vict  c.  19,  a  7.     [Wightman,  J.— Does  the  H^ppJ^a^.^^^^ 
word  **  inflict"  in  14  &  15  Vict,  c,  19,  s.  4,  necessarily  import  some       — 
yiolence  to  be  used ?     Is  it  not  sufficient  to  include  this  case?]        ^^^ 
In  Reg.  v.  Walkden,  where  cantharides  was  administered  in  ale  as  injUcUng  bodify 
a  joke,  Parke,  B.  ruled  that  it  did  not  constitute  an  assault,  or  a       harm, 
felonious  causing  to  be  taken  a  dangerous  and  noxious  thing  under 
7  Will,  4  &  1   Vict,  c  85.     **  Inflict"  imports  something  done 
manually  by  the  person  charged.     In  Reg.  v.  Mountford  (1  Mood. 
C.  C.  441),  the  sending  a  tin  box  filled  with  gunpowder  and  peas 
to  the  prosecutor,  so  contrived  that  the  prosecutor  should  set  fire 
to  the  powder  by  opening  the  box,  was  held  not  to  be  an  attempt 
to  discharge  loaded  arms  within  the  9  Geo.  4,  c  31,  s.  11.  [CoCK- 
BUBN,  C.J. — It  the  enacting  words  of  sect.  4  are  large  enough  to 
include  the  present  case,  are  we  to  say  that  it  is  not  within  the  enact- 
ment, because  the  recital  does  not  precisely  hit  it?]  The  prisoner's 
intent  was  not  to  do  anything  more  than  aflect  the  boy's  bowels. 
[COCKBURN,  C.  J. — If  I  understand  your  argument,  it  is  this,  that 
there  is  no  provision  to  meet  the  case  of  administering  a  drug,  and 
causing  any  amount  of  bodily  suffering,  short  of  death,  and  that  it 
is  no  offence.     Now,  if  the  words  of  the  enactment  in  (|uestion 
are  large  enough  to  meet  such  a  case,  ought  we  to  restrain  them 
because  of  this  recital  ?] 

BUssy  for  the  prosecution. — According  to  the  argument  on  the 
other  side,  the  administering  of  poison  so  as  to  cause  the  most 
aggravated  suffering  short  of  death,  if  without  the  intent  to  murder, 
is  not  punishable  bv  the  law  of  England.  There  is  no  decided  case 
in  point.  To  admmister  poison  with  intent  to  murder  is  murder, 
and  with  any  other  intent,  if  death  ensue,  it  is  manslaughter.  '^  If 
A.  gives  purging  comfits  to  B.  to  make  sport,  and  not  to  hurt 
him,  and  B.  dies  thereof,  it  is  a  killing  by  A.,  but  not  murder,  but 
manslaughter:"  (Hale  P.  C.  413.)  If  B.  survives,  is  not  A. 
punishable  ?  If  a  person  is  bound  to  maintain  a  child,  and  neglects 
to  give  it  proper  food,  whereby  the  child's  health  is  impaired,  that 
is  a  misdemeanor.  In  Hale  P.  C.  433,  it  is  said,  **  If  a  woman  be 
quick  or  great  with  child,  if  she  takes  or  another  gives  her  any 
potion  to  make  an  abortion,  or  if  a  man  strikes  her,  whereby  the 
child  within  her  is  killed,  it  is  not  murder' nor  manslaughter  by  the 
law  of  England,  because  it  is  not  yet  in  rerum  ncUurdy  though  it 
be  a  great  crime."  If  there  is  a  duty  in  a  parent  to  provide  proper 
food  for  a  child,  and  the  neglect  of  that  duty  is  punishable, 
a  fortiori  should  the  administering  of  poison  be  punishable.  So 
it  is  laid  down  in  Hale  P.  C.  432,  that  though  a  man  infected 
with  the  plague  goes  abroad,  and  another  is  thereby  infected, 
if  the  man  have  not  the  intent  to  infect  the  other,  it  is  not  felony, 
yet  it  is  a  great  misdemeanor.  Vatix^s  case  (4  Co.  Rep.  44), 
was  also  referred  to.  So  in  Reg.  v.  Saunders  and  Archer 
(Plowd.  473),  it  was  held,- that  if  A.  intending  to  kill  his  wife 
gives  her  a  poisoned  apple,  and  she,  being  ignorant  of  it,  gives 
It  to  a  child,   against  whom   A.  never  meant  any  harm,  and 
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Bbo.        against  his  will  and  persuasion,  and  the  child  eats  it  and  dies^ 
Heppingstail  *^*^  *^  murder  in  A.  and  a  poisoning  by  him,  but  the  wife,  because 

ignorant,  is  not  guilty.     As  to  the  count  upon  the  stat.  14  &  15 

^^'       Vict.  c.  19,  e.  4,  the  word  "inflict"  is  sufficiently  large  to  include 
Inflicting  hodify  ^^^^  ^^^^     '^^^  words  are,  "  inflict  with  or  without  any  weapon  or 

harm,  instrument,"  showing  how  generally  it  was  intended  the  enact- 
ment should  be  construed.  It  may  be  construed  in  the  sense  of 
causing  any  grievous  bodily  harm.  If  a  man  were  to  kindle  a 
charcoal  fire,  and  so  cause  serious  injury  short  of  death  to  another, 
that  would  come  within  the  act. 

Pricey  in  reply. — In  Reg,  v.  Gray  (7  Cox  Crim.  Cae.  326),  it 
was  held,  that  a  woman  who  exposed  her  infant  child  in  a  field 
with  intent  that  it  should  die,  could  not  be  indicted  under  the 
7  Will.  4  &  1  Vict.  c.  85,  s.  2,  for  causing  the  child  a  bodily 
injury  dangerous  to  life,  as  there  was  no  lesion  of  any  part  of 
the  organs  of  the  child.  In  Reg.  v.  Philpott  (6  Cox  Crim.  Cas. 
140),  it  was  held  that  if  a  woman  wilfully  abandons  her  infant 
child,  of  too  tender  years  to  provide  for  itself^  she  is  not  indictable 
at  common  law,  unless  her  abandonment  cause  an  injury  to  the 
health  of  the  child.  [Williams,  J.  referred  to  Reg.  v.  PeUiam  (8 
Q.  B.  959),  where  treating  a  person  of  unsound  intellect,  under  the 
care  of  the  defendant,  improperly  and  neglectfully,  as  to  food, 
clothing,  &C.,  was  held  not  indictable  where  no  duty  was  shown, 
and  there  was  no  evidence  that  the  conduct  of  the  defendant  occa- 
sioned actual  injury.  Hill,  J. — As  to  the  intention  to  do  grie* 
Yous  bodily  harm,  that  is  concluded  by  the  finding  of  the  jury.] 
The  learned  counsel  then  referred  to  the  meanings  given  to  the 
word  "  inflict^  in  Johnson's  Dictionary. 

Cur.  adv.  vult 

January  15,  1859. 

CoCKBURK,  C.J.  said,  that  the  prisoner  having  died  unce  the 
argument  of  the  points  reserved,  the  Court  would  not  deliver 
any  judgment. 
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COURT  OF  CRIMINAL  APPEAL. 
January  22,  1859. 

(Before  Lord  Campbell,  C.J.,   Martin,  B.,   Crowdeb  and 
WiLLES,  JJ.,  and  Watson,  B.) 

Reo.  v.  Robinson,  (a) 

False preienees^7  ^  8  Geo.  4,  e,  29,  s.  5S— Chattels— Doff. 

A  dog  is  not  included  in  the  term  "  chattels^^  in  theT  S^%  Geo,  4,  c.  29, 
s,  53,  and  is  not  the  subject  of  the  misdemeanor  of  false  pretences. 

Such  things  only  are  included  in  that  enactment  as  were  the  subjects  of 
larceny  at  common  law. 

THE  following  case  was  reserved  by  the  Recorder  of  Liver- 
pool : — 

The  prosecutor,  who  resided  at  Hartlepool,  was  the  owner  of 
two  dogs,  which  he  advertised  for  sale.  The  prisoner,  Samuel 
Robinson^  having  seen  the  advertisement,  made  application  to  the 
prosecutor  to  have  the  dogs  sent  to  him  at  Liverpool  on  trial, 
falsely  pretending  that  he  was  a  person  who  kept  a  man-servant. 
By  this  pretence  the  prosecutor  was  induced  to  send  the  dogs  to 
Liverpool,  and  the  prisoner  there  obtained  possession  of  them, 
with  mtent  to  defraud,  and  sold  them  for  his  own  benefit 

The  dogs  were  pointers,  useful  for  the  pursuit  of  game,  and  of 
the  value  of  51  each. 

At  the  Liverpool  Borough  Sessions,  holden  in  December,  1858, 
the  prisoner  was  indicted,  convicted,  and  sentenced  to  seven* 
years'  penal  servitude,  under  the  statute  7  &  8  Geo.  4,  c.  29,  s.  53. 

On  behalf  of  the  prisoner  a  question  was  reserved,  and  is  now 
submitted  for  the  consideration  of  this  court : — 

Whether  the  said  dogs  were  chattels,  within  the  meaning  of 
the  said  section  of  the  statute,  and  whether  the  prisoner  was 
rightly  convicted. 

The  prisoner  remains  in  the  Liverpool  borough  goal,  under  the 
sentence  passed  at  sessions. 

Gilbert  Henderson,  Recorder  of  Liverpool. 
Littler,  for  the  prisoner. — The  conviction  is  bad.      The  word 

(a)  Reported  bj  J.  Thomfsom,  Egq.,  Barrister-at-Law. 
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Beo.        « chatter  in  the  7  &  8  Geo.  4,  c.  29,  s.  53,  relating  to  false 
RoBHTsoN.    pretences,  includes  only  such  "  chattels''  as  were  the  subject  of 

larceny  at  common  law.     Dogs  were  not  the  subject  of  larceny  at 

^^-  common  law,  **  for  they  are  of  a  base  nature,  and  howsoever  they 
Fake  pretences,  ^^Y  ^^  valued  by  the  owner,  shall  never  be  so  highly  regarded  by  the 
law  that  for  their  sakes  a  man  shall  die ;"  (Hawk.  F.  C.  c.  33,  s.  36 ; 
Bracton,  lib.  2,  c  1 ;  Lombard's  Eirenarcha,  2(J7.)  And,  moreover 
the  7  &  8  Geo.  4,  c.  29,  s.  31,  provided  for  the  offence  of  dog-steal- 
ing for  the  first  time  a  fine;  and  for  a  second  and  subsequent  convic- 
tion imprisonment,  not  exceeding  twelve  months.  Then  the  8  &  9 
Vict.  c.  47,  s.  2,  for  the  further  prevention  of  dog-stealing,  makes  it 
for  the  first  offence  a  misdemeanor,  punishable  summarily,  the  im- 
prisonment not  to  exceed  six  months;  and  for  the  second  offence  an 
indictable  misdemeanor,  the  imprisonment  not  to  exceed  eighteen 
months.  [Lord  Campbell,  C.J. — So  that,  if  -the  prisoner  had 
been  indicted  for  stealing  the  dogs,  he  would  only  have  been  liable  to 
six  months'  imprisonment ;  but  because  he  is  indicted  for  obtaining 
the  dogs  by  false  pretences,  he  gets  seven  years'  penal  servitude.] 
It  could  never  have  been  the  intention  of  the  Legislature  to  include 
in  the  7  &  8  Geo.  4,  c.  29,  s.  53,  obtaining  dogs  by  false  pretences, 
when  by  section  31  of  the  same  statute  a  milder  punishment  had 
been  enacted  for  dog-stealing. 

Brettj  for  the  prosecution. — No  doubt  a  dog  is  a  chattel,  and 
would  literally  fall  within  the  meaning  of  that  word  in  sect.  53. 
[Lord  Campbell,  C.J. — A  dog  would  pass  to  the  executor  under 
the  word  ^*  chattels."]  So  it  may  be  the  subject  of  an  action  of 
trover :  (Com.  Dig.  "  Trover.")  In  Ireland  v.  Huggins  (Cro.  Eliz. 
1 25),  it  is  said  that  the  law  takes  notice  of  a  mastiff,  hound,  spaniel, 
and  tumbler :  (see  also  Wright  v.  Ramscott,  1  Saund.  84.)  The 
reason  why  a  dog  was  not  the  subject  of  larceny  at  common  law 
seems  to  be  that  the  party  stealing  it  would  have  been  in  danger 
of  his  life.  But  there  is  a  distinction  in  the  case  of  false  pretences, 
which  is  founded  on  the  doctrine  of  cheating  at  common  law,  and 
for  which  life  was  not  in  danger:  (Hales  P.  C.  511.) 

Lord  Campbell,  C.J. — This  conviction  cannot  be  sustained. 
There  is  a  specific  mitigated  punishment  in  the  7  &  8  Geo.  4,  c.  29, 
s.  31,  for  dog-stealing,  but  it  is  not  larceny  at  common  law;  and  if 
it  is  not,  I  am  of  opinion  that  it  is  not,  within  this  statute,  the 
subject  of  false  pretences.  Are  we  to  suppose  that  the  Legislature 
intended  that,  for  obtaining  a  dog  by  false  pretences,  a  man  should 
be  liable  to  penal  servitude,  but  that  if  he  actually  steals  a  dog,  he 
should  only  be  liable  to  three  months'  imprisonment  ?  It  seems 
to  me  quite  clear  that  it  was  not  the  subject  of  larceny  at  common 
law ;  and  I  am  of  opinion,  as  Coleridge,  J.  ruled,  that  the  term 
*^  chattels"  in  the  section  relating  to  false  pretences  applies  only 
to  such  things  as  were  the  subject  of  larceny  at  common  law. 

WiLLES,  J. — From  the  Year  Books  downwards,  including  the 
case  of  The  Swans  (7  Co.  Rep.  15),  dogs  have  always  been  held 
not  to  be  the  subject  of  larceny  at  common  law. 

The  rest  of  the  Court  concurring,  Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

November  22,  1858,  and  February  6,  1859. 

(Before  Pollock,  C.B.,  Wightman,  Williams,  Byles,  and 

Hill,  JJ.) 

Reo.  v.  William  Berry  (a) 

Larceny —  Wife  and  adulterer  jointly  takitig  the  husband^s  property — 
Direction  to  the  jury. 

A.J  being  about  to  elope  with  B.^s  wife,  engaged  a  porter  to  bring  his  cart 
to  the  husband's  house^  which  he  did:  and  A,  then  assisted  the  ui/e  in 
packing  up  the  husband^s  property^  and  placing  it  in  the  cart.  A,,  the 
wife,  and  her  three  children  then  went  away  unth  the  things  to  a  dis- 
tani  place,  where  the  wife  took  lodgings  in  her  own  name,  and  after- 
wards  A.  and  the  wife  being  Jound  living  there.  A,  was  charged  with 
stealing  the  things  : 

Held,  that  it  was  a  proper  direction  to  the  jury  to  tell  them  thai,  if  they 
were  satisfied  that  A.  and  the  wife,  when  they  so  took  the  property, 
went  away  together  for  the  purpose  of  having,  and  afterwards  had, 
adulterous  intercourse,  they  ought  to  find  the  prisoner  guilty  ;  but  that 
if  they  believed  that  they  did  not  go  away  with  any  such  purpose,  and 
had  not  committed  adultery  together,  the  prisoner  was  entitled  to  an 
acquittal. 

THE  following  case  was  reserved  and  stated  by  M.  B.  Arm- 
strong, Esq.,  Q.  C,  the  Recorder  of  Manchester. 

William  Sorry  was  indicted  at  the  General  Sessions  for  the  city 
of  Manchester,  held  at  Manchester  on  the  2nd  August,  1858,  and 
was  found  guilty  of  stealing  one  bed,  two  boxes,  four  pairs  of 
blankets,  six  sheets,  two  dresses,  and  two  carpets,  belonging 
to  Robert  Elliot,  of  the  value  of  5h  and  more,  in  his  dwelling- 
house. 

On  the  5th  June,  and  for  six  months  previous,  the  prisoner 
lodged  at  the  house  of  the  prosecutor,  and  knew  that  the  prosecutor 
would  have  to  go  out  very  early  that  morning.  On  the  4th  June, 
the  prisoner  engaged  a  porter  to  be  near  the  prosecutor's  house  at 
seven  o'clock  the  next  morning,  with  his  cart.  He  went  there. 
The  prisoner  came  to  him,  and  took  him  to  the  door  of  the  prose- 
cutors house,  where  he  drew  up  his  cart.     The  prisoner  and  the 

(a)  Beported  bj  J.  Tiiompsov,  Esq.,  Barritler-«t-L«w. 
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Rao.  wife  of  the  prosecutor  were  there  together  in  the  house,  and  were 
w.  BiERRT.   j^^^^^y  engaged  in  packing  up  the  articles  mentioned  in  the  indict- 

' '    ment,  in  boxes,  and  when  so  packed  up,  the  prisoner  brought  the 

1858-9.  boxes  to  the  door,  and  the  carter  assisted  him  to  put  them  upon  the 
j^^^jgf^  cart.  They  were  driven  to  the  railway  station,  the  prisoner,  the 
prosecutor's  wife  and  three  children  accompanying  tnem,  and  all 
left  by  the  train  for  Leeds. 

A  fortnight  after  this,  the  prisoner  and  the  prosecutor's  wife 
were  found  living  together,  in  a  house  in  Leeds,  which  she  bad 
taken  in  her  own  name«  They  were  both  in  the  house  when  the 
prosecutor  and  an  oflScer  went  there,  and  the  property  so  taken 
from  the  prosecutor's  house  at  Manchester  was  round  there. 

The  prosecutor's  vnfe  was  called  on  behalf  of  the  prisoner,  and 
swore  that  they  had  not  gone  away  for  the  purpose  of  carrying  on 
an  adulterous  intercourse,  and,  in  fact,  never  had  committed 
adultery  together. 

I  told  the  jury  that,  if  they  were  satisfied  that  the  prisoner  and 
the  prosecutor's  wife,  when  they  so  took  the  property,  went 
together  for  the  purpose  of  having  adulterous  intercouse,  and  had 
afterwards  effected  tnat  criminal  purpose,  they  ought  to  find  the 
prisoner  guilty ;  but  if  they  believed  the  wife,  that  they  did  not  go 
away  with  any  such  criminal  purpose,  and  had  never  committed 
adultery  together  at  aU,  the  prisoner  would  be  entitled  to  his 
acquittal. 

The  jury  found  him  guilty. 

The  question  for  the  opinion  of  the  Court  of  Criminal  Appeal 
is,  whether  my  direction  was  right. 

Sentence  was  deferred^  and  the  prisoner  was  admitted  to  bail. 

M.  B.  Arhstbong, 

Recorder  of  Manchester. 

No  counsel  appeared  on  either  side. 

February  5,  1859. 

Pollock,  C.B. — The  conviction  in  this  case  will  be  affirmed. 

Conviction  affirmed* 
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COURT  OF  CRIMINAL  APPEAL. 
January  22,  1859. 

(Before  Lord  Campbell,  C.J.,  Martin,    B.,   Ceowdee  and 
WiLLES,  JJ.,  and  Watson,  B.) 

Reo.  v.  Rice  and  three  others,  (a) 

IndicimefU — SUaUng  fixture* — Lead — What  is  a  building — Wharf. 

A  count  in  an  indictment  charged  the  prisoners  with  stealing  **  lead  fixed 
to  a  certain  wharf"  The  evidence  showed  that  the  lead  stolen,  formed 
part  of  the  gutters  of  two  sheds^  constructed  of  bricks^  timber  and  tiles 
on  the  wharf: 

Held,  that  the  word  *^  wharf"  was  sufficient  to  comprehend  the  sheds,  and 
that  the  prisoners  might  properly  be  convicted  under  the  7^8  Geo.  4, 
c.  29,  s.  44,  on  this  count. 

CASE  reserved  by  the  Chairman  of  the  Second  Court  for  the 
trial  of  pnsoners,  at  the  Surrey  Sessions. 

At  the  General  Quarter  Sessions  of  the  peace,  holden  by  ad- 
journment at  Saint  Mary  Newington,  in  and  for  the  county  of 
Surrey,  on  Monday,  19th  of  July,  1858,  Samuel  Rice,  Timothy 
Foley,  Benjamin  Johnson  and  John  Preedy,  were  tried  and 
convicted  under  an  indictment,  containing  the  two  following 
counts : — 

Surrey,  to  \dt. — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  Samuel  Rice,  Timothy  Foley,  Benjamin  Johnson 
and  John  Preedy,  on  the  26thday  of  June,  1858,  850lbs.  weight  of 
lead,  the  property  of  William  Randall  Wood,  then  being  fixed  to 
a  certain  wharf  of  the  said  William  Randall  Wood,  situate  in  the 
parish  of  Wandsworth,  in  the  county  of  Surrey,  feloniously  did 
steal,  take  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Samuel  Rice,  Timothy  Foley, 
Benjamin  Johnson  and  John  Preedy,  on  the  same  day,  and  in  the 
year  aforesaid,  850lbB.  weight  of  lead,  of  the  property  of  William 
Kandall  Wood,  feloniously  did  steal,  take  and  carry  away,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

(«)  Reported  by  J.  TiioMi*soN,  Esq,.  Barrister-at-LBW, 
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From  the  evidence  given  on  the  trial  of  the  prisoners^  it  was 
proved  that  the  lead  stolen  formed  the  gutters  of  two  sheds  on  the 
wharf  of  the  prosecutor,  which  sheds  were  constructed  of  brick, 
timber  and  tiles,  with  lead  gutters. 

At  the  trial,  the  jury  found  a  general  verdict  of  guilty  against 
all  the  prisoners,  upon  both  of  the  counts  above  set  forth ;  and  the 
Court  reserved  the  following  points  for  the  consideration  of  this 
Court : — 

First,  whether  the  allegation  in  the  first  count  that  the  lead  was 
fixed  to  a  wharf,  is  sufficient  to  show  that  it  was  fixed  to  a  build- 
ing, within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  s.  44. 

Secondly,  could  the  prisoners  be  convicted  on  the  second  count 
of  simple  larceny,  there  being  no  evidence  of  the  stealing  of  any 
other  lead  than  that  which  had  been  affixed  to  the  wharf. 

The  Court  postponed  judgment,  and  committed  the  said  Samuel 
Rice,  Timothv  Foley,  Benjamin  Johnson  and  John  Preedy  to 
prison,  until  the  question  above  mentioned  should  have  been  con- 
sidered, and  determined. 

Laxtojiy  for  the  prisoners.— The  first  count  of  the  indictment  is 
framed  upon  the  7  &  8  Geo.  4,  c  29,  s.  44,  which  enacts,  that  if  any 

Eerson  shall  steal  {inter  alia)  any  lead,  &c.  fixed  in  or  to  any 
uilding,  he  shall  be  guilty  of  felony.  No  doubt  the  sheds  alluded  to 
in  the  evidence  would  constitute  a  building  within  the  above  enact- 
ment: {Reg.  V.  WorraUj  7  C.  &  P.  516.)  But  the  objection  is,  that 
there  is  a  variance  from  the  description  in  the  indictment,  which 
charges  the  prisoners  with  stealing  '^  lead  fixed  to  a  wharf."  The 
word  *^  whaif"  is  not  in  the  section  creating  the  offence,  and  in  its 
ordinary  sense  it  means  a  place  for  loading  and  unloading  vessels. 
[Crompton,  J. — May  not  a  wharf  be  a  building?  Lord  Camp- 
bell, C.J. — It  is  a  generic  term,  and  includes  a  building.  Must 
the  term  "  wharf"  be  confined  to  ground  ?  Were  not  these  sheds 
part  of  the  wharf?]  A  wharf,  properly  speaking,  is  a  plain  flat 
surface  bordering  on  a  river.  [  W  atson,  B. — A  wharf  is  not  com- 
plete without  a  covered  roof,  otherwise  the  goods  would  be  exposed 
to  the  weather.]  Some  wharves  require  no  roofs,  as  coal  and 
timber  wharves.  There  are  also  floating  wharves.  [Lord  Camp- 
bell, C.J. —  This  is  proved  to  be  a  wharf,  with  fixed  sheds  on 

it.] 

Knappj  for  the  prosecution,  was  not  called  upon. 

Lord  Campbell,  C.J.— I  am  of  opinion  that  the  conviction  was 
right.  We  are  called  on  to  presume  that  a  wharf  with  sheds  upon 
it,  constructed  of  brick,  timber,  and  tiles,  with  lead  gutters,  is  a 
floating  wharf.  That  would  be  a  strange  inference  to  draw.  It 
is  said  that  the  indictment  should  have  charged  the  stealing  from  a 
building  affixed  to  a  wharf.  These  sheds  were  part  of  the  wharf, 
and  it  is  enough  if  the  indictment  charges  the  stealing  of  lead  fixed 
to  that  which  may  be  a  building.  The  burden  of  proof  was 
therefore  sustained,  when  it  was  shown  that  there  was  a  building 
on  the  wharf,  to  which  the  lead  was  attached. 

Martin,  B.  concurred. 
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Crowder,  J. — I  concur  in  the  decision,  on  the  ground  that  the 
term  "wharf"  in  the  indictment  may  fairly  be  taken  to  include  the 
two  sheds,  which  constituted  part  of  the  wharf. 

WiLLES,  J.  and  Watson,  B.  concurred. 

Conviction  affirmed. 


Bug. 
f».  < 

RiOK 

AND 

OTHKRS. 

1859. 

Larceny — 
Jndielsneni, 


COURT  OF  CRIMINAL  APPEAL. 
January  29,  18/>9. 

(Before  Lord  Campbell,   C!J.,   Martin,  B.,   Crowder  and 
WiLLES,  J  J.,  and  Watson,  B.) 

Reg.  v.  James  Bekry.  (a) 

Perjury — Bastardy — Application  for  summons  against  putative  fat/ier — 
Hearing — Waiver  of  irregularity  on  application  for  summons — 7  4r  8 
Vict.  e.  101,  s.  2— Proof. 

A  summons^  after  the  birtJi  of  ike  child^  under  7  Sf  S  Vict.  c.  101,  s.  2, 

against  the  putative  father^  was  issued  on  the  personal  application  of 

the  mother  of  the  bastard  childy  not  upon  oath, 
Semblcy  that  before  the  summons  issued  there  should  have  been  evidence 

on  oath  of  payment  of  money  for  the  maintenance  of  the  child  by 

the  putative  Jather : 
The  putative  father  appeared  to  the  summons,  and  defended  the  case  on 

the  merits^  without  objecting  that  the  summons  had  issued  on  the  state" 

ment  of  the  woman,  not  on  oath  : 
Held  {Martin^  B,  dissentiente),  that  the  putative  father  could  not  after' 

wards  raise  the  objection : 
Heldy  also  {Martin^  B,  dissenfiente),  that  he  was  liable  to  be  indicted  for 

perjury  committed  by  him  on  the  hearing  of  the  summons : 
Heldf  alsoy  (per  totam  curiam)  that  evidence  of  payment  of  money  by  the 

putative  father  within  twelve  months  of  the  birth  of  the  child,  being 

evidence  of  the  paternity,  was  a  material  fact  on  the  hearing  of  the 

summons. 

THE  following  case  was  reserved  by  Hill,  J. : — 
At  the  Winter  Assizes,  1858,  for  Liverpool,  James  Berry  was 
tried  before  me  for  perjury. 


(a)  Reported  bj  J.  Thompson,  Esq.  Barrister  at-Law. 


Evidmee, 
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l^<^*  The  perjury  was  alleged  to  have  been  committed  upon  the  hear- 

j  B^RgY^     ing  of  a  summons,  a  copy  of  which  is  as  follows : — 

— "  '^  To  James  Berry,  of  Worsley,  in  the  county  of  Lancaster, 

*        gamekeeper. 

Perjury--  "  County  of  Lancaster.  ^  Whereas  application  hath  been  this 
^^^^^%~"  Petty  Sessional  Division  of  >day  made  to  me,  the  undersigned,  one 
Manchester,  to  wit.  )  of  her  Majesty's  justices  of  the  peace 
for  the  county  of  Lancaster,  by  Martha  Humphreys,  single  woman, 
residing  at  Eccles,  in  the  Petty  Sessional  Division  of  Manchester, 
in  the  said  county  of  Lancaster,  for  which  I  act,  who  hath  been 
delivered  of  a  bastard  child,  since  the  passing  of  the  act  of  the 
eighth  year  of  the  reign  of  her  present  Majesty,  intituled  *  An  Act 
for  the  further  Amendment  of  the  Laws  relating  to  the  Poor  in  Eng- 
land,' and  more  than  twelve  calendar  months  from  the  date  hereof, 
and  of  which  bastard  child  she  alleges  you  to  be  the  father,  and  that 
you  have  paid  money  for  its  maintenance,  within  twelve  months 
after  its  birth,  for  a  summons  to  be  served  upon  you  to  appear  at  a 
petty  session  of  the  peace,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

**  These  are  therefore  to  require  you  to  appear  at  the  Petty 
Sessions  of  the  Justices  holden  at  the  Court-house  in  Worsley,  in 
the  said  county  of  Lancaster,  being  the  Petty  Sessions  for  the 
Division  of  Manchester,  in  which  I  usually  act,  on  Wednesday,  the 
17  th  day  of  November  instant,  at  one  of  the  clock  in  the  afternoon, 
to  answer  any  complaint  which  she  shall  then  and  there  make 
against  you,  touching  the  premises.  Herein  fail  not.  Given 
under  my  hand,  at  the  Court-house  in  Worsley  aforesaid,  this  third 
day  of  November,  in  the  year  of  our  Lord  1858. 

'*  H.  L.  Trafford. 

"  Note. — If  you  neglect  to  appear  at  the  Petty  Sessions  as  above 
stated,  the  justices,  upon  proof  that  this  summons  has  been  duly 
served  upon  you,  or  left  at  vour  place  of  abode,  may  proceed,  if 
they  think  fit,  to  make  an  order  upon  you,  as  the  putative  father  of 
the  child  above  referred  to,  to  pay  a  weekly  sum  to  the  said  mother 
for  its  maintenance,  and  other  sums  for  costs  and  expenses." 

When  the  summons  came  on  to  be  heard,  James  Berry  appeared 
personally  in  answer  thereto ;  he  was  also  assisted  by  an  attorney. 
No  objection  was  made  to  any  of  the  proceedings  on  which  the 
summons  was  founded,  and  the  case  was  gone  into  on  the  merits, 
before  the  stipendiary  magistrate  who  heard  the  same. 

Upon  the  bearing  of  the  summons  Martha  Humphreys  proved, 
that  she  had  lodged  at  Mrs.  SutdiflTs  house  in  Salford,  for  eleven 
months  before  the  birth  of  the  child  (April  12,  1856);  that  James 
Berry  had  visited  her  there  constantly ;  that  James  Berry  was  the 
father  of  her  child;  that  James  Berry  visited  her  constantly  at  the 
same  place  after  the  birth  of  the  child,  and  paid  her  money ;  that 
on  the  day  after  the  birth  of  the  child,  James  Berry  paid  her 
1/.  7^.  6^.,  and  that  he  paid  her  a  weekly  sum  for  several  weeks 
after. 
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Otber  evidence  havin^i^  been  given  in  support  of  the  summons,  in        Bbo* 
answer  thereto,  James  Berry  was  sworn  as  a  witness  on  his  own     ,  bbbrt 

behalf,  and  he  deposed  amongst  other  thingSy  "  that  he  never  paid         

Martha  Humphreys  any  money  at   all,   on   any   account  what-        1859. 
ever," and  "that  he  never  was  in  SutclifTs house  in  Salford^^mean-    p^    _ 
infr  Mrs.  SutclifTs  house  in  which  Martha  Humphreys  lodged.         MaUriaUty^ 

It  was  further  proved  upon  the  trial  before  me,  that  the  Evidmoe, 
summons  was  issued  by  Mr.  Trafford,  on  the  personal  application 
of  Martha  Humphreys,  who  stated  on  such  application,  but  not  on 
oath,  that  she  had  been  delivered  of  a  bastard  child  more  than 
twelve  months  previous,  and  that  money  had  been  paid  by  James 
Berry,  the  father  of  the  child,  for  its  maintenance  within  twelve 
months  from  its  birth. 

It  was  objected  at  the  trial  before  me,  by  counsel  for  James 
Berry,  that  the  magistrate  had  no  jurisdiction  to  hear  the  sum- 
mons, as  there  had  been  no  information  in  writing,  and  no  proof 
on  oath  of  money  having  been  paid  for  the  maintenance  of  the 
child  within  twelve  months  from  its  birth,  and  that  such  informa- 
tion and  proof  were  requisite  prior  to  the  issuing  of  the  summons 
under  7  &  8  Vict  c  101,  s.  2,  and  8  &  9  Vict.  c.  10. 

It  was  also  objected  that  it  was  immaterial  at  the  hearing  of  the 
summons,  whether  moneys  had  been  paid  or  not,  as  proof  of  that 
fact  was  necessary  only  prior  to  the  issuing  of  the  summons. 

I  stated  to  the  jury  that,  if  the  materiality  of  the  matter  sworn 
were  a  question  of  law,  I  thought  it  material,  upon  the  question  of 
paternity,  whether  the  alleged  father  had  paid  money  towards  the 
expense  of  the  confinement  and  the  maintenance  of  the  child,  but 
that  I  should  leave  the  question  of  materiality  to  them,  with  the 
other  facts. 

The  jury  found  the  prisoner  guilty. 

I  postponed  the  sentence,  and  reserved  the  objections  taken  by 
the  prisoner's  counsel,  for  the  judgment  of  the  Court  for  the  con- 
rideration  of  Crown  Caaea.  jj^^^  ^^^ 

Athimany  Seijt.  (Dr.  Wheeler  with  him),  for  the  prisoner. — As  to 
the  assignments  of  peijury  on  payment  of  the  moneys  by  the 
prisoner,  that  was  an  assignment  of  perjury  on  an  immaterial 
matter.  The  question  at  the  Petty  Sessions  was  not  paternity. 
That  must  be  taken  to  have  been  disposed  of  prior  to  the  issuing 
of  the  summons.  [Lord  Campbell,  C.  J.  — Was  it  not  essential  that 
paternity  should  be '  shown  ?]  This  objection  was  then  given  up. 
Then  as  to  the  other  objection,  that  the  information  on  which  the 
summons  issued  was  not  on  oath.  As  it  was  not  upon  oath,  the 
proceeding  at  the  Petty  Sessions  was  without  jurisdiction.  The 
point  depends  on  the  construction  of  the  7  &  8  Vict.  c.  101,  s.  2, 
which  enacts  that  any  single  woman  who  may  be  with  or  has 
been  delivered  of  a  bastard  child,  may,  upon  proof  that  the 
man  alleged  to  be  the  father  of  such  child,  has  within  twelve 
months  next  after  the  birth  of  such  child  paid  money  for  its  main- 
tenance, make  application  to  any  one  justice  of  the  peace  acting  for 
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Rko.        the  petty  sessional  division  of  the  place  in  which  she  may  reside, 
J.  Bbrrt.     ^^^  *  summons  to  be  served  on  the  man  alleged  by  her  to  be  the 

father  of  such  child,  and  if  such  application  be  made  before  the 

^^-        birth  of  the  child,  the  woman  shall  make  a  deposition  upon  oath. 
Perjury^     Stating  who  is  the  father  of  such  child,  and  such  justice  shall  there- 
Materiality—  upon  issue  his  summons  to  the  person  alleged  to  be  the  father  of 
Evidence,     guch  child,  to  appear  at  a  petty  session  to  be  holden   at,  Ac- 
Then  sect.  3   provides  how  the  justices  are  to  proceed,  on  the 
appearance  of  the  defendant  at  the  petty  sessions.     The  only  other 
section  bearing  on  the  point  is  sect.  70,  which  speaks  of  ^*  proof  on 
oath."     Now  it  is  submitted  that  the  proof  in  sect.  2  on  the  appli- 
cation for  the  summons  against  the  putative  father,  can  only  be 
satisfied  by  proof  on  oath.     The  summons  states  that  the  mother 
alleges  the  man  to  be  the  father,  and  that  she  has  given  proof  that 
he  paid  money  for  its  maintenance.     j]Lord  Campbell,  C.J. — 
This  must  be  considered  a  civil  proceeding,  and  then,  if  there  was 
any   irregularity   in   the  issuing  of  the  summons,  was  not  that 
waived  by  the  appearance  ?]     No ;  this  is  a  penal  proceeding,  and 
the  proof  of  the  information  on  oath  was  necessary  to  give  juris- 
diction to  issue  the  summons.     The  provision  in  the  act,  that  such 
information  should  be  given,  was  not  introduced  for  the  benefit  of 
the  putative  father,  but  to  found  the  jurisdiction  of  the  justices. 
It  was  not  therefore  a  matter  which  could  be  the  subject  of  waivers 
(Broom's  Maxims,  552,  2nd  edit.)     [Martin,  B. — The  point  is, 
whether  the  objection  to  the  summons  ought  not  to  have  been  taken 
by  the  prisoner  when  he  appeared  at  the  petty  sessions.]     The 
question  of  payment  of  money  within  twelve  calendar  months  forms 
no  part  of  the  evidence  on  the  hearing.     What  is  the  meaning  of 

I)roof?  Is  it  the  effect  of  evidence,  or  the  means?  If  it  is  the 
atter,  it  must  be  evidence  on  oath.  In  Reff.  v.  Scotton  (5  Q.  B. 
493;  13  L.  J.  58,  M.  C.)  it  was  held  that  an  information  under 
the  Game  Act  must  be  laid  by  a  person  deposing  on  oath  to  the 
matter  of  charge.  If  this  is  left  doubtful  by^  the  information,  all 
further  proceedings  upon  it  are  without  jurisdiction ;  and  if  the 
defendant  is  summoned,  and  appears  to  answer  the  charge,  a 
witness  giving  false  evidence  on  the  hearing  cannot  be  convicted 
of  perjury.  That  was  a  case  like  the  present  There  it  was 
argued  that  the  defect  was  cured  by  the  appearance  of  the  defen- 
dant.    Proof  in  sect.  2  necessarily  means  proof  on  oath. 

R.  A.  Crossy  for  the  prosecution. — The  objection  is  untenable. 
Sect.  2  does  not  require  the  proof  upon  the  application  for  the  sum- 
mons to  be  upon  oath,  and  it  need  not  be  so.  Then,  as  this  does 
not  go  to  the  jurisdiction  of  the  justices  to  act,  the  objection  was 
waived  by  the  defendant's  appearing  to  the  summons,  and  not  ob- 
jecting. The  Statute  of  Labourers  gives  a  magistrate  jurisdiction 
to  examine  upon  oath  any  servant,  &c,  and  to  make  order  for  pay- 
ment of  wages;  and  it  was  held  in  ffilsan  v.  fVeller  (1  Bro.  &  B. 
57),  that  the  master  having  appeared  to  a  summons  under  the 
statute,  and  an  order  having  been  made  on  him  for  the  payment  of 
wages,  and  a  distress  issued  to  enforce  it,  he  could  not  in  «*en1evin  . 
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set  up,  that  the  servant  did  not  duly  make  oath  before  the  magis-        ^^' 
trate,  that   the  sum  claimed  was  justly  due  to  him  for  wages,     j  bbb^t. 

[Martin,  B. — Would  a  mere  statement  not  upon  oath  do,  under        

sect.  3  ?]  Perhaps  not ;  but  sect.  2  does  not  say  proof  upon  oath,  *^- 
neither  does  the  form  in  the  schedule  say  proof  upon  oath.  Under  p^^_ 
the  11  Geo.  2y  c.  19,  s.  16,  empowering  magistrates  to  give  posses-  Mafertaiu^^ 
sion  to  landlords  of  deserted  premises,  it  has  been  held  that  it  is  not  Evidence. 
necessary  that  the  information  or  corapliunt  should  be  made  on 
oath,  in  order  to  give  jurisdiction :  {Basien  v.  Carew,  3  B.  &  C. 
649.)  In  Rfff.  V.  Millard  (22  L.  J.  108,  M.  C.)  it  was  held  that 
it  was  not  necessary  that  there  should  be  an  information  on  oath, 
to  give  the  magistrate  jurisdiction  to  hear  a  case  under  the  Mali- 
cious Trespass  Act,  8  Geo.  4,  c.  30,  s.  24,  when  the  defendant 
appears  to  the  summons,  to  answer  the  charge.  In  that  case  the 
objection  was  taken,  as  here,  upon  an  indictment  for  perjury  com- 
mitted upon  the  hearing  of  the  summons.  This  is  only  an  error  in 
procedure,  not  jurisdiction.  [Lord  Campbell,  C.J. — After  the 
defendant  does  appear,  the  woman  must  still  give  proof  on  oath  of 
the  necessary  matters.]  In  Reg.  v.  The  Justices  of  fViltshire  {12 
A.  &  £.  793)  it  was  held  that  the  putative  father,  by  attending  at  the 
petty  sessions,  and  not  objecting  to  the  want  of  seven  days'  notice, 
but  desiring  the  justices  to  remit  the  charge  to  the  quarter 
sessions,  and  duly  entering  into  the  required  recognizance,  could 
not  afterwards  object  to  the  want  of  such  seven  days'  notice  to 
appear  at  the  petty  sessions.  [Martin,  B. — That  is  not  very  strong 
in  your  favour.  There  it  was  held  that  the  defective  summons  to 
the  petty  sessions  was  not  material,  because,  by  desiring  the  case 
to  be  remitted  to  the  quarter  sessions,  the  putative  father  had 
himself  established  a  new  court  of  trial]  Beg.  v.  Stoddart 
(1  Grale  &  D.  654)  accords  with  Beg.  v.  2'he  Justices  of  Wiltshire. 
Bex  V.  Stone  (1  East,  639) ;  and  Bex  v.  Carnarvon  (5  Nev.  &  M. 
364),  were  also  cited. 

Atkinson,  Serjt.,  was  heard  in  reply.  Ckir.  adv.  vult. 

Lord  Campbell,  C.J. — In  this  case  a  summons  was  granted 
by  a  justice  of  the  peace  under  the  7  &  8  Vict.  c.  101,  and  the 
8  Vict.  c.  10,  on  the  application  of  the  mother  of  a  bastard  child, 
against  the  defendant  as  the  putative  father,  more  than  twelve 
months  having  elapsed '  from  the  birth  of  the  child,  he  having, 
within  the  twelve  months  next  after  the  birth  of  the  child,  paid 
money  for  its  maintenance.  The  summons  was  according  to  the 
form  given  by  the  8  Vict.  c.  10,  sched.  6,  except  in  saying  that 
the  mother  alleged  that  the  defendant  had  paid  money  for  the 
maintenance  of  the  child  within  twelve  months  after  its  birth, 
instead  of  saying  that  she  had  given  proof  of  this  fact  The 
defendant  duly  appeared  at  the  petty  sessions,  according  to  the 
exigency  of  the  summons,  being  assisted  by  an  attorney.  He 
made  no  objection  to  the  form  of  the  summons,  nor  to  any  of  the 
proceedings  on  which  the  summons  was  founded,  but  denied  the 
paternity,  and  denied  that  he  had  paid  any  money  for  the  main- 
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Kbo.        tenance  of  the  child  within  twelve  months  after  its  birth,  or  at  any 
J  Bbrbt     ^^'^^'^  ^1™®'     The  case  was  then  gone  into  on  the  merits,  and  proof 

* '     being  given  of  the  paternity,  and  of  the  payment  of  the  money 

1859.  by  the  defendant  for  the  maintenance  of  the  child  within  twelve 
p^JT~_  months  after  its  birth,  the  defendant  presented  himself  as  a  witness 
MaterialUy^  On  his  own  behalf^  and  having  on  oath  denied  the  paternity,  swore 
Evidenee.  that  he  had  never  paid  any  monev  for  the  maintenance  of  the 
child.  Among  other  assignments  of  perjury,  was  one  upon  the  de- 
fendant's statement  in  his  evidence  that  he  had  never  paid  any 
money  for  the  maintenance  of  the  child.  At  the  trial  before  my 
brother  Hill,  J.  strong  evidence  was  given  in  support  of  this,  and 
the  other  assignments  of  perjury.  It  was  further  proved,  that  the 
summons  was  issued  by  a  magistrate  on  the  personal  application  of 
the  mother,  who  had  stated,  but  not  on  oath,  that  she  had  been 
delivered  of  a  bastard  child  more  than  twelve  months  previously ; 
and  that  money  had  been  paid  by  James  Berry,  the  father  of  the 
child,  for  its  maintenance,  within  twelve  months  from  its  birth.  It 
was  then  objected  by  counsel  for  the  defendant,  that  he  could  not 
be  indicted  for  perjury  in  respect  of  what  he  had  sworn  at  the 
hearing  of  the  case  at  petty  sessions;  that  the  summons  was  insuffi- 
cient, as  no  proof  on  oath  had  been  given  before  the  magistrate  of 
the  payment  of  the  money  having  been  made  for  the  maintenance 
of  the  child  previously  to  the  issuing  of  the  Bummons;  and,  further, 
it  was  objected  that  the  assignment  of  perjury  on  what  the  defen- 
dant swore  respecting  the  payment  of  this  money,  was  on  a  matter 
immaterial  to  tne  hearing  of  the  summons.  The  defendant  being 
convicted,  both  points  were  reserved  by  the  learned  judge  for  the 
opinion  of  this  court.  As  to  the  second  objection,  we  never  enter- 
tained the  smallest  doubt,  clearly  thinking  that  th^re  was  proof  at 
the  hearing  of  payment  of  the  money  by  the  defendant  as  alleged ; 
and  further,  that  his  payment  of  money  for  the  maintenance  of  the 
child  was  corroborative  evidence  of  the  paternity.  So  far  we  were 
all  agreed.  As  to  the  first  objection,  we  took  time  to  consider. 
After  examining  the  Acts  of  Parliament  and  the  authorities  upon 
the  subject,  I  am  of  opinion  that  this  objection  ought  to  be  over- 
ruled. The  proceeding  against  the  putative  father  of  a  bastard 
child  to  obtain  an  order  of  maintenance,  is  not  a  proceeding  in 
pcenaniy  to  punish  for  a  crime,  but  merely  to  enforce  a  pecuniary 
obligation,  and  is  a  suit  within  the  meaning  of  the  14  &  15  Yict. 
c.  99,  ss.  2  and  3,  for  which  reason  the  defendant  was  admitted  as 
a  witness  on  his  own  behalf.  Then,  what  is  the  summons  which 
we  have  to  consider  ?  The  process  to  bring  the  defendant  into  court 
in  a  civil  suit.  I  incline  to  think  that,  according  to  strict  regu- 
larity, before  the  summons  issued  there  ought  to  have  been  evi- 
dence on  oath  of  the  payment  of  the  money :  although  it  is  not 
expressly  required  by  the  statute  to  be  on  oath,  as  in  the  case 
where  the  complaint  is  made  before  the  birth  of  the  child.  Fur- 
ther, it  would  have  been  proper  that  the  summons  should  have 
been  in  the  form  gi^en  by  the  act  of  Parliament.  But,  supposing 
that,  if  the  defendant  did  not  attend,  the  petty  sessions  could  not 
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lawfully  have  proceeded  to  hear  evidence  of  the  paternity ;  or  that,        R"<». 
if  he  had  appeared  and  objected  to  the  regularity  of  the  summons,     j  BgaRT. 

the  objection  ought  to  have  prevailed,  I  am  of  opinion  that,  when        

he  actually  did  appear,  and  instead  of  objecting  to  the  regularity  of  ^^• 
the  summons,  he  asked  the  court  to  give  judgment  in  his  favour  on  p^^ZZ^,^ 
the  merits,  and  tendered  evidence  to  absolve  himself  from  liability,  Materiality^ 
he  waived  any  irregularity  there  might  be  in  the  process,  and  that.  Evidence. 
when  he  had  thus  subjected  himself  to  the  jurisdiction  of  the  court, 
the  court  had  jurisdiction  to  hear  and  decide  the  suit.  No  irregu- 
larity in  the  process  to  bring  the  defendant  into  court  in  a  civil 
suit,  can  be  taken  advantage  of  by  him  after  he  has  pleaded,  and 
there  has  been  judgment  against  him.  The  defendant's  counsel 
chiefly  relied  upon  Reg.  v.  Scotton  (13  L.  J.  58,  M.  C.)  But  that 
was  a  criminal  proceeding,  the  information  being  on  a  penal  statute 
to  recover  penalties  for  an  offence  created  by  Act  of  Parliament ; 
and  there  the  Act  of  Parliament  expressly  provides  that,  before 
any  proceeding  shall  be  had  or  taken  on  information,  either  for 
summoning  the  party  accused,  or  compelling  his  appearance  to 
answer  the  same,  the  charge  contained  in  such  information  shall  be 
deposed  to  on  the  oath  of  some  person  or  persons  other  than  the 
informer.  On  the  information,  a  distinct  deposition  to  the  truth 
of  the  charge  is  made  necessary  before  a  magistrate  can  take  cogni- 
zance of  it.  But  the  case  of  Reg.  v.  The  Justices  of  Wiltshire  seems 
to  me  expressly  in  point  on  the  other  side.  That  was  a  proceed- 
ing in  bastardy.  As  the  law  then  stood,  the  parish  officers  who 
applied  for  an  order  of  maintenance,  were  bound  to  give  the  puta- 
tive father  seven  days'  notice  of  the  application  before  the  petty 
sessions.  In  that  case  the  notice  had  not  been  regularly  given,  but 
the  defendant  appeared  at  the  petty  sessions,  and,  without  objecting 
to  the  want  of  seven  days'  notice,  desired  the  justices  to  remit  the 
charge  to  the  quarter  sessions,  and  entered  into  the  recognizance 
which  the  law  requires ;  and  it  was  held  that  he  could  not  after- 
wards object  that  there  was  a  want  of  jurisdiction  to  hear  the  case, 
as  the  appearance  and  the  proceedings  at  the  petty  sessions  waived 
the  objection.  Lord  Denman  says ;  "  As  to  the  want  of  proof  of  the 
seven  days'  notice  required  by  the  act,  it  is  enough  to  say  that  the 
defendant  appeared  before  the  pett^  sessions,  and  did  not  insist 
on  the  want  of  notice."  Littledale,  J. :  '^  Any  objection  that  might 
have  been  made  to  the  want  of  seven  days'  notice,  was  waived  by 
the  appearance,  and  by  the  steps  taken  by  him  before  the  justices 
in  pettv  sessions."  Williams,  J. :  "  The  want  of  a  due  notice, 
supposing  none  to  have  been  given,  was  cured  by  what  took  place 
at  the  sessions."  Coleridge,  J. :  "  The  answer  to  the  objection, 
that  no  sufficient  notice  was  given  to  appear  at  the  petty  sessions, 
is  that  the  party  has  appeared,  and,  without  objecting  to  the  want 
of  notice,  has  elected  to  have  the  case  sent  to  the  next  quarter  ses- 
sions, and  entered  into  a  recognizance  accordingly.  Now  this 
cures  the  want  of  notice,  and  makes  it  unnecessary  to  consider 
whether  there  was  one  in  fact,  or  whether  it  is  sufficiently  stated 
in  the  order."     There  are  various  other  cases  illustrative  of  the 
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Rbo.        same  principle  to  be  found  in  the  books.  I  do  not  consider  it  neces- 
J.  Bkbrt.     ^^y  ^^  comment  upon  them,  thinking  that  anj  irregularity  in  the 

form  of  the  summons,  or  the  manner  in  which  it  was  granted,  was 

^^'  waived  and  cured  by  the  defendant  having  appeared,  and,  without 
Petymy—  objcction.  Submitted  to  the  jurisdiction  of  petty  sessions.  I  am  of 
Materiaiity—.  Opinion  that  the  conviction  was  right,  and  ought  to  be  affirmed.  . 
Epidence.  Martin,  B. — I  dissent  from  the  judgment  of  my  brothers  in 
this  matter.  I  believe  my  brother  Willes  has  considerable  doubt 
about  it ;  but,  upon  the  whole,  he  concurs  with  the  Lord  Chief 
Justice  and  my  brothers  Crowder  and  Watson.  I  do  not  at  all 
wish  that  the  case  should  go  any  further,  but  my  view  of  the 
matter  is  this :  I  think  the  jurisdiction  is  a  special  one,  and  to 
create  it  there  must  be  proof  on  oath  as  a  condition  precedent,  and 
no  subsequent  appearance  can  cure  the  defect.  The  distinction  is 
to  be  taken  between  a  court  of  general  jurisdiction  and  a  special 
one,  and  not  between  proceedings  of  a  civil  and  criminal  nature.  I 
think  the  cases  cited  do  not  apply.  In  those  cases  the  putative 
father  was  an  active  party  in  removing  the  case  to  quarter  sessions, 
where  the  objections  were  taken  for  the  first  time. 

Conviction  affirmed. 
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WESTERN  CIRCUIT. 

Winter  Assizes,  1858. 

Devizes f  December  22. 

(Before  Mr.  Justice  Byles,) 

Reg.  v.  Barnes. 

Embezzlement — Clerk  or  servant, 

B.J  being  in  difficulties,  assigned  all  his  book  debts,  estate  and  effects  to 
trustees  for  the  benefit  of  creditors.  He  was  employed  by  the  trustees 
at  a  salary,  to  manage  the  business  and  collect  the  debts  for  them.  He 
received  the  amount  of  two  of  the  debts,  and  did  not  account  for  it. 

Held,  \st.  That  he  was  not  a  clerk  or  servant  within  the  meaning  of 
the  act. 

2nd.  That  inasmuch  as  the  debts,  being  choses  in  action,  could  not 
be  legally  assigned,  he  had  received  only  money  which  was  in  law, 
though  not  in  equity,  his  own ;  and  therefore,  that  he  could  not  be 
guilty  of  embezzling  it. 

PRISONER  was  indicted  for  that  he  being  the  servant  of 
Joseph  Hill  and  others,  did  embezzle  two  sums  of  68/.  I0s.y 
and  29/.  9s.  7d.y  their  property. 

£dUn,  for  the  prosecution. 

Cole,  for  the  prisoner. 

It  was  proved  that  prisoner,  who  was  a  coal  and  timber  mer- 
chant, fell  into  difficulties,  and  made  an  assignment  of  all  his  goods, 
effects,  and  book  debts.  After  the  execution  of  this  assignment,  he 
received  the  two  sums  of  monev  in  question,  which  had  been  debts 
previously  due  to  him,  and  he  bad  not  accounted  for  the  receipt  of 
those  sum&  After  the  execution  of  the  deed  the  prisoner  had 
been  employed  by  the  trustees,  at  a  salary,  to  conduct  the  business 
for  the  benefit  of  the  trustees. 

Cole  submitted  that  the  debts  being  only  choses  in  action  could 
not  be  assigned  in  law,  they  could  only  be  sued  for  and  recovered 
in  the  prisoner's  name ;  and  in  law  he  was  tim  person  entitled  to 
receive  them ;  in  fact,  he  received  his  own  money. 

£!dlin  contended  that  immediately  on  the  receipt  of  the  money 
by  the  prisoner  it  became  the  property  of  the  trustees,  and  then 
the  prisoner  was  guilty  of  embezzlement  j 

VOL.   VIII.  K 


130  CRIMINAL  LAW    CASES. 


Reg. 

V. 


Coky  in  reply.     Embezzlement  is  the  stopping  of  money  in 
Barnbs.      transitu  to  the  employer.     If  rightly  received  by  the  prisoner,  the 

keeping  of  it  afterwards  was  not  embezzlement.     He  could  not  be 

]^-        guilty  of  larceny  unless  the  money  was  ear-marked,  and  if  ear- 
Embezzlement,  marked,  it  was  the  debt  supposed  to  be  assigned,  but  which  had 
not  passed  in  law,  only  in  equity. 

Byles,  J.  said,  the  difficulty  was  to  make  out  that,  in  point  of 
law,  the  prisoner  was  a  clerk,  or  servant,  or  acting  in  the  capacity 
of  a  servant  within  the  meaning  of  the  statute.  It  was  clear  that 
these  debts  were  not  assignable  in  law ;  they  were  choses  in  actiony 
and  the  deed  would  only  bind  him  in  equity.  The  moment  he 
received  these  moneys,  they  were  his  own  moneys — he  received 
what,  in  point  of  law,  was  his  own  money.  How  then,  could  he  be 
guilty  of  embezzlement ;  or  how  could  he  be  said  to  be  clerk  or 
servant  to  the  trustees  ?     He  could  not,  in  point  of  law,  pass  the  i 

property  in  the  debts  due  to  him  before  the  deed  was  executed. 
His  assignees  were  only  equitable  assignees ;  they  could  only  sue 
in  his  name.  The  deed  could  only  pass  that  which  he  actually  had 
in  his  possession  at  the  time  the  deed  was  executed.  Under  these 
circumstances  the  indictment  could  not  be  sustained. 
The  prisoner  was,  therefore,  acquitted. 

The  prisoner   was   then    indicted    for   embezzling  a  bill    of  | 

exchange.  I 

EdHn  said  that,  after  what  his  lordship  had  said,  he  had  given  ! 

the  case  the  greatest  consideration,  ana  he  therefore  thought  it 
right  not  to  offer  any  evidence. 

Cole  said  he  should  submit  that  the  prisoner  had  not  committed 
any  offence,  for  the  bill  was  not  endorsed. 

Byles,  J.  said,  in  his  opinion  the  prisoner  was  no  more  entitled 
to  the  property  than  he  was.  The  only  question  was,  whether  he 
had  brought  himself  within  the  statute;  he  thought  he  had  not. 
If  the  prisoner  had  been  convicted,  he  should  have  reserved  the 
point,  which  would  have  entailed  great  expense  on  the  prosecu- 
tion. It  was  quite  clear  that  the  prisoner  was  neither  a  clerk  nor  j 
servant  within  the  meaning  of  this  act  of  Parliament.  As  no 
evidence  was  offered,  the  prisoner  would  be  acquitted. 

Verdict,  Not  guilty.  ' 
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COURT  OF  CRIMINAL  APPEAL.  \/ 

January  22,  1859. 

(Before  Lord   Campbell,   C.J.,  Martin,   B.,   Crowdeu  and 
WiLLES,  J  J.,  and  Watson,  B.) 

Reg.  r.  Fletcher,  {a) 

Rape—DefiniHon  of— Stat  West.  2,  c.  34— (rtW  of  imbecile  mind— 

Against  the  wiU, 
The  crime  of  rape  is  the  having  connection  with  a  woman  forcibly^  where 

she  neither  consents  before  nor  after:  {Stat  West  2,  13  Edw.  1,  c.  34). 
Therefore^  where  a  man  had  carnal  knowledge  of  a  girl  {aged  thirteen) 

of  imbecile  mind,  and  the  jury  found  that  it  was  by  force,  and  without 

her  consent,  she  being  incapable  of  giving  consent  from  defect  of  under- 

standing,  this  was 
Held  to  amouni  to  the  crime  of  rape,  although  the  jury  did  not  find  the 

offence  to  have  been  against  t/ie  will  of  Hie  girL 

THE  following  case  was  reserved  by  Hill,  J. : — 
Richard  Fletcher  was  tried  before  me,  at  the  Winter  Assizes, 
1858,  for  Liverpool,  upon  a  charge  of  rape  committed  upon  the 
person  of  Jane  Jones. 

Jane  Jones  was  proved  at  the  trial  to  be  of  the  age  of  thirteen 
years  at  the  time  of  the  offence  charged ;  she  was  also  proved  to 
be  of  weak  intellect,  to  be  incapable  of  distinguishing  right  from 
wrong. 

Her  mother  stated  in  her  evidence,  that  Jane  was  not  allowed 
to  go  about  by  herself,  and  that  she  was  unable  to  distinguish  the 
house  in  which  she  lived,  from  that  of  any  of  the  neighbours.  On 
the  day  in  question  Jane  had  left  the  house  without  her  mother's 
knowledge ;  the  prisoner  met  her,  and  it  was  proved  by  witnesses 
who  saw  them,  that  the  prisoner  had  sexual  intercourse  with  the 

S'rl ;  but  she  was  not  shown  to  have  offered  any  resistance,  though 
le  did  exclaim,  whilst  the  prisoner  was  in  the  act,  that  he  hurt 
her,  and  on  the  prisoner  rising  from  her  and  her  getting  up,  she 
made  a  start  as  if  to  run  away. 

The  girl  Jane  Jones  was  placed  in  the  witness-box,  and  I  asked 
her  several  questions,  in  the  hearing  of  the  jury,  to  ascertain  if  she 

(a)  Reported  hj  J.  Thokpsoh  Esq.,  Barriiter-at-taw. 
K  2 
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^<^*        possessed  sufficient  intelligence  to  be  sworn.     I  was  satisfied  that 
LET^R.    ^^^  did  not. 

It  was  objected  bj  counsel  for  the  prisoner,  that  the  charge  of 

j^-       rape  was  not  made  out^  as  it  was  not  proved  that  the  prisoner  had 

J2ape.        carnal  knowledge  of  the  girl,  against  her  will. 

I  left  the  case  to  the  jury,  and  I  stated  to  them,  that  if  they 
were  satisfied,  upon  the  evidence,  that  the  prisoner  had  carnal 
knowledge  of  the  girl  by  force,  and  against  the  will  of  the  girl,  they 
ought  to  convict  the  prisoner.  Also  that  if  the  jury  should  be  of 
opinion  that  the  girl  was  incapable  of  giving  consent,  or  of  exercising 
any  judgment  upon  the  matter,  then  if  they  were  satisfied,  upon 
the  evidence,  that  the  prisoner  had  carnal  knowledge  of  the  girl  by 
force,  and  without  her  consent,  they  ought  to  find  the  prisoner  guilty. 
The  jury  found  the  prisoner  guilty ;  and,  in  answer  to  a  qne&- 
tion  from  me,  the^  stated  that  they  considered  that  Jane  Jones 
was  incapable  of  giving  consent,  from  defect  of  understanding. 

I  cRrected  the  veraict  of  guilty  to  be  recorded,  but  postponed 
passing  sentence,  until  the  iudgment  of  the  Court  for  the  consider- 
ation of  Crown  Cases  could  be  obtained  upon  the  case. 

R,  A.  Crossy  for  the  prisoner. — The  conviction  is  wrong.  The 
crime  of  rape  is  the  carnal  knowledge  of  a  woman  forcibly,  and 
against  her  will:  (1  Hawk.  P.  C.  c.  16,  s.  2;  4  Black.  Com.  210; 
3  Chit.  Crim.  Law,  810.)  Although  it  has  been  decided  that 
fraud  may  supply  the  place  of  force,  yet  the  act  must  be  proved  to 
have  been  committed  a^inst  the  will  of  the  woman.  In  Reg.  v. 
CampUn  (1  Cox  Crim.  Cas.  220),  where  the  prisoner  obtained  the 
girl's  person  by  means  of  stupefying  her  with  liquor,  it  was  held 
that  the  fraud  supplied  the  place  of  force  and  violence;  and  the 
girl  having  refused  her  consent  so  long  as  she  had  the  power, 
this  was  held  to  amount  to  rape.  Where  a  surgeon  pretended 
that  he  was  treating  a  girl  of  fourteen  medically,  this  was  held 


f' 


to  amount  to  assault:  {^ff'  ^'  Case,  4  Cox  Crim.  Cas.  220.) 
So  where  a  man  obtains  the  person  of  a  woman  by  pretending 
to  be  her  husband,  it  is  not  rape :  (^Reg,  v.  Clarhey  6  Cox  Crim. 
Cas.  412.)  The  cases  of  Reg.  v.  Saunders  (8  C.  &  P.  265), 
and  Reg.  v.  Williams  (lb.  286),  Read's  case  (1  Den.  377,  and 
1  East's  P.  C.  436),  were  then  cited.  [Lord  Campbell,  C.J., 
called  attention  to  the  Stat,  of  West.  2, 13  Edw.  1,  o.  34,  which  he 
said  was  still  in  force,  and  contained  a  definition  of  the  crime  of 
rape.]  That  statute  depends  on  the  meaning  of  the  word  *'  ravish." 
[Lord  Campbell,  C.J. — Then  what  use  was  there  in  the  words 
"  where  she  did  not  consent,  neither  before  nor  after  ?"]  "  Ravish  " 
implies  that  the  act  was  committed  by  force.  [Lord  Campbell, 
C.J. — The  jurv  by  the  verdict  must  be  taken  to  have  found  that.] 
It  also  in  the  language  of  the  indictment  includes  '^  against  the 
wiir  of  the  woman,  and  the  jury  have  negatived  that  the  offence 
was  against  the  will.  If  the  Stat,  of  West.  2  is  against  the 
prisoner,  it  would  also  apply  to  the  case  of  children  under  ten,  and 
the  necessity  for  the  statute  13  Eliz.  c  7,  relating  to  girls  under 
ten,  could  not  have  arisen.      It  was  in  consequence  of  the  doubt 
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that  existed  whether  a  rape  could  be  committed  upon  a  girl  under  Bko. 

ten  yearg  of  age,  that  the  13  Eliz,  c.  2  was  passed :  (Dyer,  304;  p,g^„g^ 

1  East,  P.  C.  435.)  Mr.  East,  in  his  commentary  on  that  statute,  ' 

says:  **  This  ofience  is  not  properly  speaking  a  rape,  which  implies  1859. 
a  carnal  knowledge  against  the  will  of  the  party,  but  a  felony 


created  by  this  statute,  under  which  the  consent  or  nonconsent  of 
the  child  under  the  age  of  ten  years  is  immaterial."  The  same 
reasoning  holde  good  in  the  case  of  an  idiot  girl,  and,  therefore, 
unless  the  jury  find  the  act  to  have  been  committed  against  her 
will,  it  does  not  amount  to  rape. 

Joseph  Kayy  for  the  prosecution. — The  true  definition  of  rape  is 
the  having  unlawful  connection  and  carnal  knowledge  of  a  woman 
by  force,  and  without  her  consent.  That  this  is  so,  appears 
from  the  Statute  of  West  2,  c.  34.  But  independently  of 
this,  there  are  authorities  expressly  in  point.  The  case  of 
Beff.  v.  Camplin  (1  Cox  Crim.  Cas.  220)  is  directly  in  point. 
There  the  prisoner  made  the  prosecutrix  quite  drunk,  and  while 
she  was  insensible  violated  her  person ;  but  the  jury  found  that 
he  gave  her  the  liquor  for  the  purpose  of  exciting  her,  and 
not  with  the  intention  of  rendenng  her  insensible,  and  then 
having  connection  with  her.  Nevertheless,  the  prisoner  was  held 
to  have  committed  a  rape.  In  sentencing  the  prisoner,  Patteson, 
J.  said  that  ^'  The  evidence  was  that  the  young  woman  refused  her 
consent^  so  long  as  she  had  sense  or  power  to  express  such  want  of 
consent,  and  that  the  prisoner  made  her  quite  insensible  by  admi- 
nisteriug  liquor  to  her,  and  whilst  in  that  state,  took  advantage  of 
it  and  violated  her  person,  and  that  the  case  fell  within  those  in 
which  force  and  violence  constitute  the  crime^  but  in  which  fraud 
is  held  to  supply  the  want  of  both."  In  the  report  of  the  same 
case  in  1  Penison's  C.  C.  68,  the  reasons  for  the  judgment  (fur* 
nished  to  the  reporter  by  Parke,  B.),  are  published,  and  it  appears 
that  several  of  the  Judges  who  were  in  ravour  of  the  conviction, 
thought  that  the  crime  of  rape  is  committed  by  violating  a  woman 
when  she  is  in  a  state  of  insensibility,  and  has  no  power  over  her 
will,  whether  such  state  is  caused  by  the  man  or  not,  the  accused 
knowing  at  the  time  that  she  is  in  that  st^ite ;  and  Tindal,  C.J. 
and  Parke,  B.  remarked  that,  in  Stat  West.  2,  c  34,  the  offence 
of  rape  is  described  to  be  ravishing  a  woman  '^  where  she  did  not 
consent,'*  and  not  ravishing  her  against  her  will.  But  all  the  ten 
judges  agreed  that  where  the  prosecutrix  was  made  drunk  by  the 
act  of  the  prisoner,  and  that  an  unlawful  act,  and  where  also  the 
prisoner  must  have  known  that  the  act  was  against  her  consent  at 
the  last  moment  that  she  was  capable  of  exercising  her  will,  the 
offence  of  rape  was  committed."  [Lord  Campbell,  C.J. — The 
only  distinction  between  CampUrCa  case  and  this  is,  that  there  the 
prisoner  must  have  known  that  the  act  was  against  the  prosecu* 
trix's  consent  at  the  last  moment  she  was  capable  of  giving  con* 
sent]  Reg.  v.  I^an  (2  Cox  Crim.  Cas.  115)  was  the  case  of  an 
idiot,  and  Piatt,  B.  questioned  the  father  as  to  the  general  habits 
of  the  girl  as  to  decency,  with  a  view  to  test  the  probability  of  her 
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Rko.        having  been  a  consenting  party,  and  the  girl  being  of  decent  habits 
vr  «Mrn«»n     according  to  the  father's  evidence,  the  case  was  left  to  the  jury,  and 

the  pnsoner  found  guilty.     Piatt,  B.  also  told  the  jury  that  it 

1859.  would  be  rape,  if  the  connection  took  place  during  a  state  of  uncon- 
^~  sciousness,  whether  produced  by  the  act  of  the  prisoner,  or  other- 
wise. [  WiLLES,  J. — There  was  a  case  of  the  kind,  where  the  girl 
was  an  idiot,  tried  before  me,  at  the  Old  Bailey.  I  told  the  jury 
that,  if  she  had  been  ravished  without  her  consent,  it  was  rape ; 
but  that  if  she  gave  her  consent,  though  from  an  animal  instinct, 
that  would  prevent  the  crime  of  rape  from  being  committed. 
There  was  the  evidence  of  a  medical  man  that  the  girl  had  animal 
instincts  of  a  strong  tendency.  Lord  Campbell,  C.J. — That 
direction  was  in  accordance  with  CampUn^s  and  Ryaris  cases.  But 
in  this  case  there  is  no  evidence  of  that  kind,  but  rather  to  the 
contrary.] 

Lord  Campbell,  C. J. — I  am  of  opinion  that  the  conviction 
must  be  affirmed.  The  case  has  been  very  well  argued.  The 
definition  of  rape  may  now  be  considered  res  adjudicatou  The 
question  is,  what  is  the  proper  definition  of  the  crime  of  rape?  Is 
it  carnal  knowledge  of  a  woman  against  her  will,  or  is  it  sufficient,  if 
it  be  without  the  consent  of  the  prosecutrix  ?  If  it  must  be  against 
her  will,  then  the  crime  was  not  proved  in  this  case ;  l>ut  if  the 
ofience  is  complete  where  it  was  by  force  and  without  her  consent, 
then  the  oficnee  proved  that  was  charged  in  the  indictment,  and 
the  prisoner  was  properly  convicted.  CampUrCs  case  settles  the 
definition  of  the  offence,  and  all  the  ten  judges  concurred  in  that 
That  definition  includes  the  present  case,  the  only  difference  in 
this  case  being  that  pointed  out,  that  here  the  prosecutrix  was  not 
capable  of  giving  consent.  But  then  the  prisoner  knew  her  con- 
dition at  the  time.  This  definition  rests  on  the  act  of  Parliament, 
West.  2,  c.  34,  which  seems  never  to  have  been  referred  to  in  the 
cases.  The  definition  given  by  that  statute  includes  this  case, 
*^  If  a  man  ravish  a  married  woman,  dame  or  damsel,  where  she 
neither  consented  before  or  after,  ayt  judgment  devyet  member j  if 
she  assent  after,  yet  the  King  shall  have  the  suit.**  ^^ Ravish" 
there  means  having  carnal  knowledge  of  a  woman  by  force,  and 
the  question  then  is,  whether  she  consents  either  before  or  after. 
Nothing  is  clearer  than  this  definition.  It  was  adopted  in 
CamplivLS  case,  and  acted  on  in  RyarCs  case.  And  Willes,  J., 
acting  on  those  cases,  gave  a  direction  to  a  jury  in  perfect  harmony 
therewith.  The  law,  therefore,  must  now  be  taken  to  be  settled, 
and  ought  not  to  be  disturbed.  It  would  be  monstrous  to  sa^  that 
these  poor  females  are  to  be  subjected  to  such  violence,  without 
the  parties  inflicting  it  being  liable  to  be  indicted.  K  so,  every 
drunken  woman  returning  from  market,  and  happening  to  fall 
down  on  the  road  side,  may  be  ravished  at  the  will  of  the  passers 
by. 

Martin,  B. — I  am  of  the  same  opinion.  I  am  quite  content  to 
take  the  Stat.  West  2,  c.  34,]  and  follow  the  definition  in  it,  and 
apply  it  to  the  facts. 
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Cbowbeb,  J. — With  reference  to  the  statute^  it  has  been  .    ^^' 

argued,  that  the  word  **  ravish"  necessarily  includes  the  notion^  Futpchkb. 

that  it  is  against  the  will  of  the  woman.     It  seems  to  me  that  it  is  

impossible  to  suppose  that  it  includes  that  ^^^ 

The  rest  of  the  Court  concurring,  j^^^^ 

Conviction  affirmed* 


COURT  OF  CRIMINAL  APPEAL. 

February  5,   1859. 

(Before  Pollock,  C.B.,  Wiohtman,  Williams,  Btles,  and 

Hill,  JJ.) 

Beg.  v.  Inhabitants  of  East  Haqboubne  (a) 

Incloture  Act — Alteration  of  ancient  road — 41   Geo.  3,  e,  109,  s.  9 — 
Want  of  certificate  of  justices — Liabil&y  of  parish  to  repair. 

On  the  trial  of  an  indictment  for  nonrepair  of  a  pubUc  carriage-roadf  it 
appeared  that  the  road  was  an  ancient  one,  and  that  about  eighteen 
years  previousfy  it  was  altered,  by  straightening  and  widening  it  under 
an  award  qfJnclosure  Commissioners,  The  parish  had  repaired  the 
roady  both  before  and  after  the  award.  No  steps  were  taken  by  the 
commissioners  for  putting  the  road  into  complete  repair  (41  Geo.  3, 
e.  109,  s.  9),  and  there  never  was  any  declaration  by  justices  thai  the 
road  had  been  fully  and  sufficiently  formed  and  repaired: 

Heldy  that  a  conviction  against  the  parish  for  the  nonrepair  of  the  road, 
'  coidd  not  be  sustained. 

CASE  reserved  by  Byles,  J.,  at  the  Berkshire  Summer  Assizes, 
1858. 
The  indictment  charged  the  defendants  with  the  nonrepair  of  a 

?ablic  carriage  road,  in  the  parish  of  East  Hagboume,  called  the 
!oscot  and  Cidcot-road,  branching  out  of  a  road  called  the  Coscot 
and  Wantage-road,  near  Coscot-cross,  and  leading  into  the  Wal- 
lingfbrd  and  Farringdon  turnpike-road. 

The  defendants  pleaded  that  they  were  not  guilty. 
The  facts,  so  far  as  material  to  the  question  of  law  reserved, 
were  these : — 

The  road  indicted,  called  the  Coscot  and  Didcot  road,  was  an 

(a)  Reported  bj  J«  Tiiompsoh,  Esq.,  Barrister-at-Law. 
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Kko.        ancient  public  highway  within  the  parish^  leading  from  the  Coscot 

Inhabitants  ^^^  Wantage  public  road  on  the  south,  also  within  the  parish,  to 

OF  Eaot      Wallingford    and    Farringdon  turnpike-road  towards  the  north- 

Haobournb.   Other  roads,  nearly  opposite  the  communication  of  the  indicted 

1859.       ^^*^  ^^^^  these  two  roads,  branch  off  from  these  roods  respectively. 

The  road  which  branches  off  from  the  Coscot  and  Wantage  public 

Hvfhvjay.      road  on  the  south,  is  entirely,  as  to  part  of  its  length,  in  the  indicted 
parish. 

In  the  year  1840  the  parish  of  East  Hagbourne  was  inclosed, 
under  the  provisions  of  the  public  general  act,  6  &  7  Will.  4, 
c.  115,  which  act  incorporates,  by  sect.  52,  the  provisions  of  the 
General  Inclosure  Act,  41  Geo.  3,  c.  109. 

The  inclosure  award  was  published  on  the  14th  of  June,  1840. 

Under  the  heading  *^  Public  carriage  roads  and  highways,"  the 
award  thus  describes  the  road  in  question : — 

^  "  No.  2,  Coscot  and  Didcot  road.  One  public  carriage  road  and 
highway,  of  the  width  of  30  feet,  branching  out  of  the  public 
carriage-road  called  the  Coscot  and  Wantage-road,  at  or  near 
Coscot-cross,  and  thence,  in  or  near  its  present  track,  by^  the  west 
end  of  the  parish  into  the  Wantage  and  Wallingford  turnpike-road." 

All  the  other  public  roads  in  the  parish  are  described  by  the 
award  in  the  same  manner. 

The  Inclosure  Commissioners  had,  before  the  award,  made  some 
alteration  in  the  original  Coscot  and  Didcot-road,  by  straightening 
and  widening  it,  but  the  whole  of  the  original  road  is  comprehended 
within  the  existing  road,  as  set  out  in  the  award  and  described  in 
the  indictment. 

The  public  can  go  from  the  point,  where  the  indicted  road 
leaves  the  Coscot  and  Wantage-road,  to  the  point  where  it  reaches 
the  Wallingford  and  Farringdon-road  by  another  road,  called  the 
New-road,  which  is  an  ancient  public  road,  but  the  distance  is 
nearly  three  times  as  great. 

It  is  admitted  by  the  defendants,  that  the  road  indicted  is  a 
public  road ;  that  the  indicted  parish  has  repaired  it,  both  before 
and  after  the  award ;  and  that  at  the  time  of  the  indictment  found 
it  was  out  of  repair. 

It  is  admitted  by  the  prosecution,  that  no  steps  were  taken  by 
the  Commissioner  for  putting  the  road  into  complete  repair  (see 
41  Geo.  3,  c.  109,  ss.  8  &  9),  unless  the  contrary  must  be  inferred 
from  the  foregoing  extract  from  the  award ;  that  there  never  was 
any  declaration  by  Justices  at  their  special  sessions  that  the  road 
had  been  fully  and  sufficiently  formed,  completed  and  repaired, 
and  that  no  proceedings  had  been  taken  under  5  &  6  Will.  4, 
c.  50,  s.  23. 

The  indicted  road  passed  through  allotable  land  on  both  sides  of 
it,  except  that  Hagbourne-park,  which  is  on  a  small  portion  of  the 
east  side  of  the  road,  is  another  inclosure. 

So  much  of  the  plan  annexed  to  the  award,  as  shows  the  indicted 
road  and  the  roads  referred  to  in  the  above  statement,  is  to  form 
part  of  the  case. 
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The  defendants  objected  that  the  proviso  in  the  41   Geo.  3,        *^*- 
c,  109,  8.  9,  applied  to  roads  continued  by  the  award,  as  well  as  to  isHABrrAirra 
roads  newly  made  under  it,  and  that,  as  the  road  in  question  has     of  Eaot 
not  been,  by  Justices  at  their  special  sessions,  declared  to  be  formed,  Hagbournk. 
completed,  or  repaired,  the  parish  were  not  at  present  chargeable        i869. 
with  the  nonrepair.     They  cited  R.  v.  Hatfield  (4  Ad.  &  Ell.  156).        ^ — 

The  prosecutors  insisted  that  the  defendants  were  liable,  and  ^^9^^!f' 
cited  Reff.  v.  Cricklade  (16  Q.  B.  735).  They  further  insisted  that 
the  road  in  question  was  a  prolongation  of  old  public  roads  in  the 
parish,  beyond  the  limits  of  the  inclosure  (see  Thackrah  v.  Seymour ^ 
1  C«  &  M.  18);  and  that  the  defendants,  by  repairing  since  the 
award,  had  waived  any  objection,  and  admitted  their  liability. 

I  reserved  the  objection  for  the  opinion  of  the  Court,  and,  sub- 
ject thereto^  advised  the  jury  to  find  a  verdict  for  the  Crown. 

J.  Barnard  Byles. 

November  20. 

Gray  {G.  Francis  with  him). — The  defendants  are  exempt  from 
any  obligation  to  repair  the  road,  which  would  have  been  cast  upon 
them  by  the  General  Highway  Act,  5  &  6  Will.  4,  c.  50,  by  reason 
of  the  noncompliance  with  the  directions  in  sect.  23.  The  ques- 
tion, therefore,  turns  upon  the  effect  of  the  General  Inclosure  Act, 
41  Geo.  3,  c.  109.  By  sect.  8,  the  Commissioners  are  to  set  out 
and  appoint  public  carriage-roads  and  highways  over  the  lands 
intended  to  be  allotted  and  inclosed.  And  sect.  9  provides  for  the 
fencing  of  the  carriage-roads  to  be  set  out  under  sect.  8,  and 
empowers  the  Inclosure  Commissioners  to  appoint  a  surveyor  for 
the  first  forming  and  completing  such  parts  of  the  said  carriage- 
roads  as  shall  be  newly  made,  and  putting  into  complete  repair 
such  parts  as  shall  have  been  previously  made,  and  (after  other  provi- 
sions not  material)  the  section  enacts,  that  in  case  such  surveyor 
shall  neglect  to  complete  and  repair  such  carriage-roads  within  two 
years,  he  shall  be  subject  to  a  fine,  ^*  and  the  inhabitants  of  the 
parish  wherein  such  roads  shall  be  situate,  shall  be  in  no  wise 
charged  or  chargeable  towards  forming  or  repairing  the  said  roads, 
except  such  proportion  of  such  statute  dutv  as  aforesaid,  till  such 
time  as  the  same  shall,  by  such  justices  in  their  special  sessions,  be 
declared  to  be  fully  and  sufficiently  formed  and  repaired,  from 
which  time  the  same  shall  be  supported  and  repaired  by  such 
persons  and  in  like  manner  as  the  other  public  roads  within  such 
parish  are  by  law  to  be  amended  and  kept  in  repair.''  The  road 
in  question  is  an  ancient  road,  altered  by  the  Inclosure  Commis- 
sioners in  1 840,  by  straightening  and  widening  it.  It  is  contended 
that  the  9th  section  applies  to  this  road,  and  that  as  no  steps  were 
taken  by  the  Commissioners  for  putting  the  road  into  complete 
repair,  and  as  there  was  no  declaration  by  justices  in  special 
sessions  that  the  road  had  been  fully  and  sufficiently  formed  and 
repaired,  the  obligation  to  repair  is  not  cast  on  the  parisL  Rex 
y.  The  Inhabitants  of  Hatfield  (4  A.  &  E.  156)  is  in  point.  There 
it  was  held  that  under  sect.  9  of  41  Geo.  3,  c.  109,  a  road  con- 
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tinued,  as  well  as  a  road  newly  made  under  the  award  of  Commis- 
sioners of  Inclosure,  must  be  declared  by  Justices  in  special 
sessions  to  be  fully  completed  and  repaired  before  the  inhabitants 
of  the  district  can  be  indicted  for  not  repairing  it.  [Byles.  J. — 
The  Inclosure  Commission  having  expired^  and  there  being  no 
funds  from  that  source,  if  the  parish  is  not  liable  to  repair  the  road, 
who  is?J  The  same  objection  was  urged  in  Rex  v.  Haffield,  but 
did  not  prevail.  [Hill^  J. — The  parish  having  repaired  the  road 
since  the  inclosure  awards  can  it  now  set  up  the  want  of  the  decla- 
ration of  the  justices  required  by  sect.  9?]  It  is  contended  that 
it  can.  Reff.  v.  The  Inhabitants  of  CricUade  {U  Q.  B.  735) 
does  not  apply.  There  it  was  held  that  the  road  in  question  was 
not  diverted  or  stopped  up,  and  set  out  as  a  new  one  within  the 
naeaning  of  41  Geo.  3^  c.  109^  and  therefore  that  the  parish  con- 
tinued liable  to  repair,  as  before  the  award  of  the  Inclosure  Com- 
missioners. The  statement  of  the  present  case  shows  that  this 
road  was  altered  within  the  meaning  of  the  41  Geo.  S,  c.  109, 
ss.  8  &  9. 

Cripps  {H.  James  with  him),  for  the  prosecution. — ^In  Bex  v. 
Hatfield^  there  was  not,  as  in  this  case,  any  evidence  of  the  parish 
having  repaired  the  road  subsequent  to  the  award  of  the  Inclosure 
Commissioners,  and  after  that,  they  have  no  right  to  object  that 
the  declaration  of  the  Justices  in  special  sessions  was  not  obtiuned 
as  required  by  sect.  9.  It  does  not  appear  that  any  surveyor  was 
appointed,  in  pursuance  of  sect.  9 ;  and  if  not,  the  justices  could 
not. certify  for  want  of  his  report.  [Byles,  J.  referred  to  Reg.  v. 
The  Inhabitants  of  Midville  (4  Q.  B.  240.)  ] 

Cur.  adv.  vult. 

February  5. 

Pollock,  C.B. — The  Court  is  of  opinion  that  the  conviction 
cannot  be  sustained. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 
February  5,  1859. 

(Before  Pollock,  C.B.,  Wightman,  Williams^  Byles,  and 

Hill,  JJ.) 

Reg.  v.  William  Rowe.  (a) 

Larceny — Iron  found  in  the  bed  of  a  canal  whilst  being  cleansed  — 
Possession  of  canal  company. 

Iron  found  in  the  bed  of  a  canal  during  the  course  of  cleansing  was 
returned  by  the  canal  company  to  the  true  owners,  if  capable  of  being 
identified  ;  otherwise  it  was  kept  by  the  canal  company  : 

Heldy  that  in  an  indictment  against  a  stranger  for  larceny  of  such  iron^ 
the  property  was  properly  laid  in  the  canal  company, 

CASE  reserved  by  the  Chairman  of  the  Glamorganshire  Court 
of  Quarter  Sessions. 

At  the  Midsummer  Quarter  Sessions,  1858,  William  Rowe  was 
indicted  for  stealing  sixteen  cwt.  of  iron,  of  the  goods  and  chattels 
of  the  Company  of  Proprietors  of  the  Glamorganshire  Canal  Navi- 
gation. 

It  appeared  by  the  evidence  that  the  iron  had  been  taken  from 
the  canal  by  the  prisoner,  who  was  not  in  the  employ  of  the  Canal 
Company,  while  it  was  in  the  process  of  being  cleaned. 

The  manager  of  the  Canal  stated  that  if  the  property  found  on 
such  occasion  in  the  Canal  can  be  identified,  it  is  returned  to  the 
owner.    If  it  cannot,  it  is  kept  by  the  company. 

It  was  objected  that,  as  the  Canal  Company  are  not  carriers, 
bat  only  find  a  road  for  the  conveyance  of  goods  by  private 
owners,  the  property  was  not  properly  laid  as  that  of  the  Canal 
Company. 

The  prisoner  was  convicted  and  sentenced  to  two  calendar 
months'  imprisonment  in  the  House  of  Correction  at  Cardiff,  but 
was  released  on  bail. 

Armory  v.  Delamxrie  (1  Stra.  504 ;  1  Smith's  L.  C.  151). 

No  counsel  appeared  on  either  side» 

Pollock,  C.B. — The  judges  who  have  considered  this  case  are 
of  opinion  that  the  conviction  should  be  affirmed.     The  prisoaer 

(a)  Reported  by  J.  Thommon,  Esq.,  Barrister-at-Law. 
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V, 


^  was  not  in  the  employ  of  the  Canal  Company,  but  a  stranger,  and 

BowE.        the  property  of  the  Company  in  the   iron  when  it  was  in  the 

canal,   was  of  the  same  nature  as  that  which  a  landlord  has  in 

1859.       goods  left  behind  by  a  guest     Property  so  left  is  in  the  landlord's 
Larctny.      possession  for  the  purpose  of. delivering  it  up  to  the  true  owner, 
and   he   has  sufficient  possession   to  maintain  larceny  against  a 
stranger. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

February  5,  1859. 

(Before  Pollock,   C.B.,  Wightman,  Williams,   Byles,  and 

Hill,  JJ.) 

Reg.  v.  Betts.  {a) 

Larceny — Master  and  sertfan^^Sale  of  goods — Appropriation  of  pro- 
ceeds— Embezzlement 

The  prisoner  (a  miller's  foreman  at  weekly  wages)  was  bound  in  the 
course  of  his  duty  to  enter  sales  in  a  double  cheque-book^  to  give  the 
customer  a  copy  ofihe  entry ^  and  retain  the  counterfoil  for  his  master's 
inspection^  and  to  enter  in  a  cash-book  receipts  and  payments,  imme- 
diately upon  their  being  made.  There  was  a  settlement  of  these  books 
and  accounts  with  his  master^  every  Saturday  night.  On  two  occasions 
the  prisoner  received  orders  for  goods,  which  were  delivered  and  the 
money  received  by  him,  and  cheques  given  by  the  prisoner  to  the  pur- 
chaser, not  from  the  regular  bookj  and'no  entries  were  made  of  the 
sales  in  the  regular  cheque-book  or  the  cash-book : 

Held,  that,  there  having  been  complete  sales  of  the  goods,  an  indictment 
for  larceny  of  them  could  not  be  sustained  against  the  prisoner. 

CASE  reserved  by  the  Chairman  of  the  Kesteven  Court  of 
Quarter  Sessions : — 
Lincolnshire,  Kesteven : — At  the  General  Quarter  Sessions 
of  the  peace  of  our  sovereign  lady  the  Queen,  holden  at  Bourn, 
in  and  for  the  said  parts  and  counter,  on  Monday  the  28th 
June,  1858,  before  the  Right  Hon.  Sir  John  Trollope,  Bart., 
chairman,  William  Parker,  Esq.,  and  other  justices  of  the  peace  of 
our  said  lady  the  Queen,  George  Smith  Betts  was  indicted,  for  that 

(a)  Beported  by  J.  TuoMrsoH,  Esq.,  Barrister-at-Law. 
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he,  on  the  24th  May,  1858,  at  Spittlegate,  feloniously  did  steals        ^^* 
take  and  carry  away  twenty  etones  of  sharps,  of  the  goods  and       bctts. 
chattels  of  John  Basker  and  another.  

Upon  the  trial  it  was  proved  that  the  prosecutor  and  his  brother  ]^' 
were  millers  in  partnership,  haying  a  mill  at  Spittlegate,  and  that  Larcwy. 
the  prisoner  had  for  six  months  been  in  their  employ,  at  weekly 
wages,  as  foreman  at  their  'mill,  superintending  the  business  by 
selhn^  for  them  on  credit,  or  for  ready  money,  flour,  sharps,  &c., 
and  that  the  prisoner  was  furnished  with  a  printed  double  cheque- 
book (the  cheque  and  counterfoil),  and  also  with  a  cash-book; 
the  former  for  entries  to  contain  the  name  of  the  purchaser, 
the  date  of  the  purchase,  the  quantity  purchased,  and  the  price 
chained,  a  copy  of  which  it  was  his  duty  to  deliver  with  the 
goods  to  the  purchaser  at  the  time  of  sale,  retaining  the  counter- 
roil  in  the  book  for  the  inspection  of  his  master  on  settling  his 
weekly  account;  and  the  latter  (the  cash-book)  to  contain  an 
immediate  entry  and  account  of  receipts  and  payments  by  the 
prisoner. 

A  settlement  of  these  books  and  accounts  between  master  and 
servant  took  place  every  Saturday  night,  when  the  books  were 
produced  and  examined,  and  the  balance  paid  over. 

It  was  also  proved  (the  result  of  suspicions  and  an  inquiry)  that 
Mary  Moss,  who  kept  a  retail  shop  in  Spittlegate,  on  Thursday  the 
20th  May,  1858,  gave  the  prisoner  an  order  for  eight  stones  of 
sharps,  which  were  delivered  on  the  same  day,  by  John  Cook  the 
waggoner  in  the  employ  of  the  prosecutors,  without  a  cheque 
having  been  delivered  at  the  same  time,  Cook  having  asked  the 
prisoner  for  such  cheque,  and  received  for  answer  that  he  (the 
prisoner)  would  take  the  cheque  himself,  and  that  Mrs.  Moss 
would  pay  him ;  and  the  price,  8^.,  was  paid  by  Mrs.  Moss  to  the 
prisoner  on  the  following  Saturday  morning. 

It  was  also  proved  that  again  on  Monday  the  24th  May,  Mrs. . 
Moss  gave  the  prisoner  another  order  for  twelve  stones  of  sharps, 
which  were  delivered  on  the  same  day,  and  paid  for  on  the  follow- 
ing Saturday  morning  by  Mrs.  Moss  to  the  prisoner. 

upon  each  occasion  the  sharps  were  weigned  by  the  prisoner  in 
the  presence  of  John  Cook,  the  waggoner,  a  servant  in  the  employ 
of  the  prosecutors,  placed  in  sacks  belonging  to  the  prosecutors, 
and  on  the  first  occasion  conveyed  by  Cook  in  prosecutors'  waggon 
to  Moss's  house^  where  the  same  were  shot  into  a  bin  by  him 
fCook);  and  on  the  second  occasion  the  prisoner  accompanied 
Cook  with  the  prosecutors'  waggon  to  Moss's  house,  and  took  the 
sharps  out  of  the  waggon  and  snot  them  into  the  bin. 

The  prisoner  delivered  cheques  to  Moss  in  the  course  of  each 
day  of  the  delivery  of  the  goods,  and  on  payment  being  made  gave 
a  receipt  at  the  foot  of  the  cheque,  but  the  cheques  so  delivered, 
and  although  belonging  to  the  prosecutors  and  precisely  similar, 
were  not  taken  from  the  regular  cheque-book  in  use. 

There  was  not  any  entry  either  in  the  cheque-book  or  the  cash- 
book  of  the  sale  of  the  sharps,  or  payment,  of  the  money.     The 
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^^^'        first  sale  and  payment  ought  to  have  appeared  in  the  accounts 
Bvm.      delivered  by  tne  prisoner  on  Saturday  tlie  22nd  May,  and  the 

second  sale  and  payment  in  the  accounts  delivered  on  Saturday 

ij^       the  29th  May. 
Larceny.         ^^^  Stealing  these  eight  stones,  and  twelve  stones,  making 

together  the  twenty  stones  of  sharps,  the  prisoner  was  apprehended, 

committed,  tried,  and  convicted. 

Upon  the  verdict  of  guilty  being  pronounced,  the  prisoner's 

counsel  asked  the  justices  to  grant  a  case  for  the  Court  of  Crimintd 

Appeal,  on  the  point  whether  the  prisoner  was,  upon  the  facts 

? roved  legally  guilty  of  larceny,  ana  the  indictment  sustainable* 
^hereupon  the  court  granted  the  application,  and  postponed  judg- 
ment on  the  conviction,  and  discharged  the  prisoner  on  recogni- 
zance of  bail  to  appear  and  receive  judgment. 

The  opinion  of  tnis  Court  is  therefore  respectfiilly  requested. 
No  counsel  appeared  on  either  side. 

Cur.  adv.  vult. 

Pollock,  C.B. — The  court  is  of  opinion  that  this  conviction 
should  be  quashed.  Instead  of  indicting  the  prisoner  for  embez- 
zling the  money  received  by  him,  for  the  goods  delivered  to  a 
customer  upon  his  orders,  the  prisoner  has  been  indicted  for  steal- 
ing the  goods.  He  omitted  to  make  the  entries  in  the  books, 
which  it  was  his  duty  to  make,  of  the  sale,  and  by  omitting  to  give 
his  master  credit  for  the  proceeds  of  the  sale,  he  concealed  the  sale 
from  his  master.  As  between  the  buyer  and  the  prisoner's  master, 
there  had  been  an  actual  sale ;  and  what  the  prisoner  had  done^ 
which  was  obiectionable,  was  not  the  selling  of  the  goods,  but 
appropriating  tne  money,  instead  of  making  the  proper  entries  and 
handing  the  money  over  to  his  master.  The  court  are  all  of 
opinion  that  in  so  doing  he  has  not  been  guilty  of  stealing  the 
goods. 

Conviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

February  5,  1859. 

(Before  Campbell,  C.J.,  Cockburn,  C.J.,  Pollock,  C.B., 
WiGHTMAN,  J.,  Williams,  J.,  Martin,  B.,  Crompton,  J., 
Crowder,  J.,  WiLLES,  J.,  Bramwell,  J3.,  Watson,  B., 
Channell,  B.,  Btles,  J.,  and  Hill^  J.) 

Reg.  v.  Skeen  and  Freeman,  (a) 

5   rf"  6    Vu:t.  c.   39,   «.   6 — Embezzlement  by  factors — Disclosure  — 

Pleading. 

The  defendants  were  indicted  under  the  5  ^  6  Vict  c,  39,  s,  6,  for 
having  fraudulently  and  without  the  authority  of  their  principals 
transferred  and  delivered  a  bill  of  lading  of  certain  timber  for  their 
own  benefit.  At  the  close  of  the  case  for  the  prosecution^  an  examina^ 
tion  of  the  defendants  in  the  Court  of  Bankruptcy  on  the  2Qth  of  July ^ 
taken  after  their  committal  for  trial  on  the  present  charge^  was  given  in 
evidence  on  their  behalf,  and  it  was  proved  that  such  examination  was 
compulsorily  taken  upon  a  summons  duly  issued  by  the  Commissioner 
of  Bankruptcy^  at  the  instigation  of  the  creditors.  On  the  examination 
the  defendants^  in  answer  to  questions  put  to  them,  gave  a  full  detail 
of  aU  the  circumstances  connected  with  the  fraud  alleged^  and  their 
evidence  was  substantially  an  admission  of  what  had  been  deposed  to 
against  them  on  the  hearing  of  the  charge  before  the  magistrate.  It 
was  contended  on  behalf  of  the  defendants  cU  the  trial  that  the  evidence 
given  by  them  in  the  Court  of  Bankruptcy  was  a  ''  disclosure*  within 
the  meaning  of  the  proviso  in  the  section  of  the  statute  above  mentioned. 

Heldy  1st  That  if  this  was  a  good  defence,  it  was  properly  raised  under 
the  plea  of  not  guilty. 

2ndly.,  per  Campbell,  CJ.,  Pollock,  CB.,  Wightman,  J.,  Martin,  B., 
WtUes,  J.,  Bramwell,  B.,  Watson,  B.,  Channell,  B,,  and  Bill,  J.,  that 
the  evidence  given  before  the  Commissioner  of  Bankruptcy  was  not  a 
*^  disclosure  within  the  meaning  of  the  said  proviso,  all  the  facts  having 
been  well  known  before  that  time.  Per  Cockburn,  C.J.,  WilUams,  J., 
Crompton,  J.,  Crowder,  J.,  and  Byles,  J.,  that  such  evidence  was  a 
**  disclosure  within  the  meaning  of  ike  said  proviso,  and  furnished  a 
good  defence  to  the  indictment. 

THE  defendants  were  tried  and  committed  at  the  October 
Session  of  the  Central  Criminal  Court  before  PoUock,  C.B., 
and  the  following  case  was  reserved  : — 

(a)  Reported  by  B.  0.  BoBmaov,  Esq.,  Banieter-nt-LAw. 
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CAS£. 

Alfred  Skeen  and  Archibald  Freeman  were  tried  before  me 
at  the  October  Sessions  holden  for  the  jurisdiction  of  the  Central 
Criminal  Court,  upon  an  indictment,  which  charged  them,  that 
having  been  intrusted  as  brokers  and  agents  with  a  bill  of 
lading  of  a  cargo  of  timber,  they  had,  without  the  authority  of 
their  principals,  and  in  violation  of  good  faith,  fraudulently  trans- 
ferred and  delivered  the  bill  of  lading  for  their  own  benefit. 

The  indictment  was  framed  upon  the  statute  5  &  6  Vict.  c.  39, 
which  in  the  section  which  creates  the  offence  contains  the  follow- 
ing proviso :  *^  provided  that  no  agent  shall  be  liable  to  be  convicted 
by  any  evidence  whatsoever  in  respect  of  any  act  done  by  him 
if  he  shall  at  any  time  previously  to  his  being  indicted  for  such 
offence  have  disclosed  the  same  in  any  examination  or  deposition 
before  any  Commissioner  of  Bankruptcy."  The  prisoners  pleaded 
not  guilty,  and  at  the  close  of  the  evidence  for  the  Crown,  their 
counsel  tendered  the  examination  in  writing  of  each  of  them,  taken 
before  the  commissioner  under  a  fiat  duly  issued.  The  counsel 
for  the  Crown  objected  that  under  the  plea  of  not  guilty  those 
examinations  were  not  admissible.  I  admitted  the  evidence,  but 
reserved  the  points  arising  upon  it;  and  the  examinations  were 
put  in  and  read,  of  which  copies  accompany  the  case,  and  also 
copies  of  the  depositions  before  the  magistrates  upon  which  the 
prisoners  were  committed  for  trial,  and  a  copy  of  the  evidence 
before  me  accompany  this  case.  The  prisoners  were  committed 
for  trial  on  the  I3th  of  July.  The  examination  of  the  prisoners 
before  the  Commissioner  of  Bankruptcy,  took  place  on  the  26th 
of  July,  subsequent  to  their  committal,  but  before  the  indictment 
was  preferred.  I  left  the  facts  to  the  iury,  excluding  from  their 
consideration  the  examination  before  the  commissioner,  the  effect 
of  which  I  thought  was  matter  of  law,  and  reserved  it  accord- 
ingly. The  jury  found  the  prisoners  guilty,  and  I  have  to  request 
the  opinion  of  the  Court  of  Criminal  Appeal — 

First,  whether  the  written  examinations  of  the  prisoners  were 
admissible  under  the  plea  of  not  guilty. 

Secondly,  whether  those  examinations  were  such  a  disclosure 
of  the  offence  of  the  prisoners  within  the  meaning  of  the  proviso 
above  quoted,  as,  under  the  circumstances  of  the  case,  rendered 
them  not  liable  to  be  convicted.  Judgment  is  respited  on  the  said 
indictment,  the  prisoners  having  been  admitted  to  bail. 

Feed.  Pollock. 

The  following  are  the  depositions  before  the  magistrate  referred 
to  in  the  case: — 

This  deponent,  the  said  Edward  Ballard,  on  his  oath  salth  as 
follows : — 

I  live  at  38,  St.  Paul's-terrace,  Canonbury.  I  am  shipping 
clerk  to  James  Cavan  and  others,  of  29,  Finsbury-circus,  West 
India  merchants.  I  attend  to  the  shipping  department,  and  have 
the  authority  to  indorse  by  procuration  bills  of  lading.     In  the 
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month  of  April  last  we  had  advice  of  a  consignment  of  timber  by 
a  ship  called  the  Glide;  the  defendants  carried  on  the  business  of 
timber  brokers,  in  Broad-street ;  they  were  the  brokers  employed 
by  our  firm  to  sell  timber.  On  receiving  advice  I  gave  the  defen- 
dants a  specification  of  the  timber  to  sell  for  arrival  if  the  proper 
price  could  be  obtained.  I  left  the  specification  in  the  defendants' 
office,  with  a  clerk,  and  I  afterwards  saw  both  the  defendants,  and  had 
a  conversation  with  them  on  the  subject  of  the  timber.  They  both 
said  that  they  had  not  obtained  a  suflEcient  price  to  induce  them 
to  sell  the  timber.  On  the  24th  of  May  last  a  clerk  from  the 
defendants,  whom  I  believe  to  be  Joshua  Freeman,  now  present, 
called  on  me ;  he  applied  on  the  part  of  the  defendants  for  the  bill 
of  lading,  and  in  consequence  of  what  he  represented  to  me  I  gave 
him  the  bill  of  lading  relating  to  153  logs  of  greenheart  timber  by 
the  *^  Glide."  The  bill  of  liSing  was  not  indorsed  when  I  gave  it 
to  him ;  he  went  away  and  took  it  with  him ;  in  about  half  an 
hour  afterwards  he  brought  back  the  bill  of  lading,  and  he  made  a 
further  representation  to  me,  and  in  consequence  of  what  he  then 
said  I  endorsed  the  bill  of  lading  and  gave  it  him.  I  heard  no 
more  of  this  matter  till  the  28th  of  June,  and  in  consequence  of 
information  1  received  about  the  bill  of  lading  I  went  to  the  dock- 
house  the  following  day.  The  bill  of  lading  produced  by  Mr. 
Haywood  is  the  one  I  gave  to  the  defendant's  clerk ;  it  is  now 
endorsed: — "Deliver  to  Mr.  John  Scott  or  order. — Skeen  and 
Freeman."  Mn  John  Scott  is  the  security  clerk  of  the  City 
Bank.  The  defendants  had  no  lien  on  the  bill  of  lading;  they  had 
not  made  any  advance  to  us  upon  it. 

E.  Ballabd. 

And  this  deponent,  the  said  Joshua  Charles  Freeman,  on  his 
oath  saith  as  follows: — 

I  live  at  5,  Bath-villas,  De  Beauvoir-road,  Kangsland.  I  am 
clerk  to  the  defendants.  I  am  nineteen  years  of  age.  I  am  the 
nephew  of  the  defendant,  Freeman.  I  went  to  the  counting-house 
of  Messrs.  Cavan  &  Co.,  and  saw  the  last  witness,  Mr.  Ballard, 
and  obtained  from  him  the  bill  of  lading  produced.  I  was  requested 
by  my  employers  to  apply  for  it.  Mr.  Freeman  requested  me. 
The  City  Bank,  at  that  time,  held  securities  of  our  own  for  advances 
made  to  my  employers.  Some  of  those  securities  refer  to  goods 
brought  by  the  ship  "Laura  Campbell."  It  became  necessary  to  deliver 
some  of  those  goods.  It  was  mentioned  to  Mr.  Freeman  that  there 
was  a  necessity  to  deliver  those  goods.  About  the  time,  either 
before  or  after  I  applied  for  the  bill  of  lading,  there  was  a  con- 
versation as  to  the  necessity  of  delivering  the  goods  brought  by  the 
**  Laura  Campbell."  Mr.  Freeman  desired  me  to  apply  for  that 
bill  of  lading.  I  think  it  was  on  the  day  I  first  made  application 
for  the  bill  cf  lading.  Mr.  Skeen  was  not  then  present  when  that 
direction  was  given  to  me.  I  had  had  no  conversation  with  Mr. 
Skeen  about  the  bill  of  lading  up  to  the  time  I  had  orders  from 
Mr.  Freeman  to  apply  for  it.  This  conversation  took  place  at  Mr. 
Freeman's  house ;  he  was  then  at  home  ill.     When  Mr.  Freeman 
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desired  me  to  get  the  bill  of  lading,  he  did  not  ^ve  me  any  specific 
directions  what  to  do  with  it.  I  obtained  the  bill  of  lading  on  my 
first  application,  from  Mr.  Ballard;  it  was  at  that  time  unendorsed. 
When  I  first  got  the  bill  of  lading  I  took  it  to  the  defendant's 
counting-house ;  my  uncle  was  then  at  home.  I  did  not  see  Mr. 
Skeen  between  the  time  I  returned  with  the  bill  of  lading  to  the 
counting-house  and  the  time  I  went  the  second  time  for  it.  I 
went  a  second  time,  and  obtained  an  indorsement  on  the  bill  of 
lading.  I  did  this  by  no  particular  directions  that  I  remember. 
When  I  took  the  bill  of  lading  to  the  counting-house  I  then 
observed  it  was  unendorsed,  and,  knowing  that  the  bill  of  lading 
was  totally  useless  without  being  indorse^  I  took  it  back.  It  was 
necessary  to  have  the  bill  of  lading  indorsed  preparatory  to  its 
being  lodged  at  the  dock-house,     it  is  not   necessary  for  the 

1)urpose  of  obtaining  a  purchaser  for  the  timber  that  the  bill  of 
ading  should  be  indorsed.  I  obtained  the  indorsement  from  Mr. 
Ballard,  and;  haying  obtained  it,  I  put  it  into  our  cashbox.  Neither 
Mr.  Skeen  nor  Mr.  Freeman  was  present  when  I  put  it  into  the 
cashbox.  The  next  day  I  took  the  bill  of  lading  to  my  uncle ;  I 
went  to  my  uncle  on  other  business,  and  he  desired  me  to  bring 
the  bill  of  lading.  I  went  back  and  got  it,  and  Mr.  Freeman 
wrote  the  indorsement  on  the  following  morning,  two  days  after 
I  got  it.  When  I  left  it  with  him  in  the  evening,  I  merely  said, 
"  Here  is  the  bill  of  lading  -^  the  following  morning  the  defendant 
Freeman  indorsed  the  bill  of  lading.  Freeman  merely  wrote  on 
the  back  of  the  bill  of  lading,  *^  Skeen  and  Freeman ;"  the  words^ 
**  Deliver  to  Mr.  John  Scott  or  order,**  were  not  on  the  bill  of 
lading  at  the  time  Freeman  indorsed  the  bill  of  lading.  He  stated 
it  was  a  very  awkward  affiiir  about  the  "  Laura  Campbell,"  as  the 
people  were  clamorous  for  the  delivery  order  of  the  "Laura 
Campbell."  He  then  said,  "  Suppose  I  lodged  this  bill  of  lading 
temporarily,  for  a  few  days,  at  the  City  Bank,  in  lieu  of  the 
documents  relating  to  the  goods  by  the  '  Laura  Campbell ;' "  and  he 
said,  "  I  expect  to  be  in  receipt  of  funds  to  replace  it"  I  had  told 
Mr.  Freeman  that  the  people  had  been  clamorous  for  their  orders 
by  the  *^  Laura  Campbell ;"  this  was  about  a  week  before  Mr. 
Freeman  wrote  a  letter  to  Mr.  White,  the  manager  of  the  City 
Bank,  and  enclosed  the  bill  of  lading  in  the  letter.  It  is  the 
letter  produced.     The  following  is  a  copy  of  it : — 

«  Oakley  terrace,  25th  May,  1858. 

**  Dear  Sir, — Will  you  be  kind  enough  to  give  the  bearer  the 
warrant  for  the  cedar,  per  *  Laura  Campbell,'  and  hold  the  enclosed 
bill  of  lading  as  security  instead,  until  I  see  you.  It  is  worth 
about  1,800Z.  at  the  least.  When  I  get  to  the  city,  which  I  hoped 
to  have  done  to-day,  I  shall  do  as  I  said :  immediately  see  Messrs. 
O.  G.  &  Co.,  with  a  view  of  removing  all  the  loans  from  you. — 
Yours  faithfully,  *•  H.  Freeman. 

"  A.  J.  White,  Esq." 

O.  G*.  &  Co.,  mentioned  in  the  letter,  refer  to  Overend  &  Giimey. 
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I  took  the  letter  inclosin^r  the  bill  of  lading  to  the  City  Bank,  on 
the  26th  of  May.  I  should  say  the  letter  is  misdated.  It  is  dated 
the  25th  of  May :  it  was  the  26th  of  May.  I  saw  Mr.  White,  and 
gave  him  the  letter,  which  he  opened  in  my  presence.  Mr.  White 
kept  the  bill  of  lading. 

J.  Chas.  Freeman. 

And  this  deponent,  the  said  Augustus  Jackson  White,  saith  as 
follows : — 

I  live  at  16,  Boupell-park,  Streatham.  I  am  manager  of  the 
City  Bank.  The  defendants  had  an  account  at  our  house.  Our 
bank  made  them  advances  to  nearly  10,000/.;  we  had  dock- 
warrants  and  other  securities  against  the  advances.  The  value  of 
the  dock-warrants,  including  the  bill  of  lading  in  question,  was 
about  5,000/.  At  the  time  the  defendants  stopped  payment, 
among  the  dock-v^arrants  we  had  some  relating  to  the  '^  Laura 
Campbell."  One  of  the  warrants  relating  to  the  "  Liaura  Campbell" 
referred  to  264  la?8  of  cedar.  That  warrant  was  lodged  sometime 
before  the  26th  of  May.  I  think  that  warrant  was  lodged  with 
us  about  the  latter  ena  of  last  year.  I  knew  the  defendants  as 
timber-brokers.  I  have  no  reason  to  believe  they  carried  on  any 
other  business.  The  last  witness  brought  me  the  letter  produced : 
I  think  on  the  26th  of  May  last  The  bill  of  lading  proauced  was 
inclosed  in  the  letter.  I  believe  the  words,  ^^  Deliver  to  Mr.  John 
Scott  or  order,"  on  the  back  of  the  bill  of  lading,  to  be  in  the 
handwriting  of  Mr.  Scott,  our  security  clerk.  It  was  not  written 
at  the  time  I  received  the  bill  of  lading  from  the  last  witness.  I 
requested  the  defendants'  clerk  to  call  again  in  an  hour.  I  am 
not  sure  the  clerk  called  again,  but  I  saw  Mr.  Skeen  in  the  after- 
noon of  the  same  day  I  had  kept  the  bill  of  lading.  I  told  Mr. 
Skeen  that  we  could  not  part  with  the  cedar  by  the  *^  Laura 
Campbell,"  unless  they  would  undertake  to  hand  the  proceeds  to 
us,  and  then  I  should  have  no  objection  to  take  this  bill  of  lading 
as  a  collateral  security  for  our  so  doing.  He  pressed  me  to  comply 
with  his  request,  but  I  told  him  1  could  not  deliver  any  of  the 
cedar  on  any  other  terms ;  he,  Mr.  Skeen,  merely  offered  the  bill 
of  lading  as  security,  in  the  usual  way.  I  do  not  remember*  that 
Mr.  Skeen  said  the  bill  of  lading  would  be  sure  to  be  redeemed. 
I  do  not  remember  Mr.  Skeen  saying  that  he  was  very  averse  to 
the  transaction,  for  the  bill  of  lading  did  not  belong  to  them. 
After  some  discussion,  this  letter  was  prepared  by  Mr.  Scott,  and 
Mr.  Skeen  took  it  away  with  him,  and  the  bill  of  lading  also.  He 
said  he  should  not  like  to  sign  it  until  he  had  considered  it,  and 
he  would  take  away  the  letter ;  and  he  did  take  the  letter  away, 
and  the  bill  of  lading  also.  He  did  not  say  be  did  not  like  the 
transaction,  the  bill  was  not  theirs ;  but  Mr.  Skeen  said  to  me, 
after  the  failure,  that  he  was  very  sorry  that  the  bill  of  lading  was 
ever  lodged  with  us.  Mr.  Skeen  brought  the  letter  proauced 
back  the  following  morning,  accompanied  by  Mr.  Freeman's 
nephew.  The  letter  is  signed,  I  believe,  by  Mr.  Skeen.  It  is  aa 
follows: — 
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"75,  Old  Broad-Btreet,  London,  26th  May,  1858. 
"  A.  J.  White,  Esq.,  Manager  of  the  City  Bank. 
*'  Sir, — You  hold  a  warrant  for  264  logs  of  cedar,  ex  *  Laura 

{1  ^^  Q   Xr  TT   1 
55  T    C*  I '^S^*  *^^  require 
'.111'       to  deliver  them.   We  shall,  therefore,  be  obliged  by  your  indorsing 
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the  warrant  for  delivery  to  us  of  the  y  55   f    q1(  logs,  and 

ordering  a  new  warrant  to  be  made  out  for  the  remainder  of  the 
parcel,  in  name  of  your  security  clerk.     The  proceeds  of  these 

1  ^^   Q     fir  T?*     "1 

55  T  r*  I  ^^S^'  ®^y  1,277 1,  we  engage  to  hand  over  to  you, 
within  one  month  from  this  date ;  and  in  consideration  of  your  so 
doing,  we  hand  you  herewith,  as  additional  collateral  security,  bill 
of  lading  for  153  logs  greenheart,  per  ^  Glide,'  from  Demerara, 
which  you  will  please  lodge  at  the  dock  office,  and  take  out  a  prime 
warrant  in  the  name  of  your  clerk,  Mr.  Scott. — We  remain,  sir, 
your  obedient  servants,  **Skeen  and  Freeman. 

"The  present  value  of  the  153  logs  greenheart,  per  *  Glide,' 
rcfen'ed  to  above : — 

^*  Say  195  loads  at  9/. 1,755 

**  Less  freight  charges      780 

XS  •••  •••  •••       Jbt/fD 

The  bill  of  lading  was  lodged  at  the  docks  the  same  day. 

Cross-examined. — To  the  best  of  my  knowledge  Mr.  Skeen  took 
away  the  bill  of  lading  with  the  letter :  he  left  the  bill  of  lading  with 
us,  asking  us  to  deliver  up  the  cedars  by  the  *^  Laura  Campbell."  In 
the  first  instance  the  bill  of  lading  came  to  us  enclosed  in  a  letter  from 
Mr.  Freeman.  I  am  not  quite  certain  that  I  gave  back  the  bill  of 
lading  with  the  letter,  but  my  impression  is  that  I  did.  I  will  not  un- 
dertake to  swear  that  I  did  deliver  back  the  bill  of  lading ;  my  im- 
fression  is  that  I  did,  but  I  am  not  quite  sure  about  that.  I  think 
had  not  seen  Mr.  Skeen  on  the  subject  of  securities  previously  to 
this.  Mr.  Skeen  called  on  us  in  consequence  of  our  requiring  this 
letter. 

Re-examined. — This  conversation  took  place  in  my  room  at  the 
City  Bank.  I  think  our  chief  clerk  was  present  at  the  time.  I 
think  the  object  of  Mr.  Skeen's  calling  was  for  an  answer  to  the 
application. 

A.  J.  White. 

And  this  deponent,  the  said  C.  R.  C.  Hay  ward,  on  his  oath  saith 
as  follows : — 1  live  at  No.  2,  Leo  Cottage,  Cowley-road,  North 
Brixton.  I  am  clerk  in  the  East  and  West  India  Dock  House, 
Billiter-square.  I  produce  the  bill  of  lading  referring  to  153  logs 
of  greenheart  timber,  by  the  ship  **  Glide,  from  Demerara.  It 
was  lodged,  with  the  present  indorsement  on  it,  on  the  26th  of 
May  last. 

E.  R.  C.  Hayward. 
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The  dcfendantSy  having  received  the  usual  caution : — 
The  defendant  Skeen  stated  he  wished  the  following  paper 
read : — 

"  I  did  not  deposit  the  bill  of  lading  at  the  City  Bank.  Nor 
did  I  authorize  any  person  to  deposit  it.  Nor  was  I  aware  it  had 
been  deposited  till  some  time  after  the  City  Bank  had  got  it  in 
their  possession*  Whatever  I  did  afterwards  was  done  solely  with 
the  object  of  restoring  it  to  Messrs.  Cavan,  Brothers." 

The  statement  having  been  read,  the  said  Alfred  Skeen  further 
says: — 

I  wish  to  add : — Mr.  White  Is  in  error  in  stating  that  the  bill 
of  lading  was  sent  with  the  letter.  I  had  never  seen  that  bill  of 
lading  anywhere  till  five  minutes  ago.  I  refer  to  the  letter  which 
Mr.  White  says  the  bill  of  lading  was  sent  with  to  the  office.  I 
never  saw  that  bill  of  lading  till  I  saw  it  here  to  day.  I  never  saw 
the  bill  of  lading  at  all.  Mr.  White  did  not  give  me  back  the  bill  of 
lading  when  he  gave  me  the  letter  of  the  26th  of  May. 

Alfred  Skeen,  July  13th,  1858. 

And  the  said  Archibald  Freeman  saith  as  follows : — 
I  leave  it  to  my  solicitor. 

The  following  are  the  examinations  in  bankruptcy  referred  to 
in  the  case : — 

Archibald  Freeman,  the  above-named  bankrupt,  on  his  solemn 
declaration,  saith : — 

I  have  been  in  partnership  with  the  above-named  Alfred  Skeen 
about  seven  years  as  timber  brokers,  for  the  purchase  and  sale  of 
timber  on  commission.  The  City  Bank  were  our  bankers  for  the 
last  two  years.  Our  business  with  that  bank  was  of  the  ordinary 
description.  They  discounted  our  bills,  and  we  drew  cheques 
upon  them  in  the  ordinary  way.  We  had  no  other  account  with 
the  bank  than  a  current  account.  We  were  in  the  habit  of 
lodging  dock  warrants  with  our  bankers  as  security  for  money 
advanced.  I  think  this  practice  extended  oyer  the  whole  time  of 
our  keeping  the  account.  Our  books  do  not  show  what  securities 
we  lodged  from  time  to  time  with  the  bank.  They  gave  us  no 
receipt  for  the  securities  so  lodged,  and  there  is  no  record,  that  I 
am  aware  of,  to  show  what  securities  were  so  lodged  from  time  to 
time.  The  bank  was  generally  in  advance  to  us.  Upon  each 
occasion  when  we  made  deposits  with  the  bank  there  was  an 
understanding  between  us  ana  the  bankers  as  to  the  amount  to  be 
placed  to  our  credit ;  and  this  amount  was  calculated  upon  the 
estimated  amount  of  the  securities  we  lodged.  Our  account  was 
not  made  up  at  the  bank  except  half-yearly,  viz.,  on  the  last  day 
of  June  and  the  last  day  of  December  in  each  year.  It  appears 
from  our  pass-book  that  on  the  last  day  of  June,  1857,  there  was 
a  balance  of  453/.  15«.  7d.  to  our  credit.  It  would  be  impossible 
for  me  to  state  now  what  securities  the  bank  then  held  n:om  us, 
or  how  much  the  bank  had  then  advanced  upon  the  securities 
deposited.     On  each  occasion   when  we  deposited  securities,  thi; 
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amount  at  whioh  the  securities  were  valued  was  placed  to  our 
credit  as  so  much  cash.  On  the  morning  of  the  14th  of  August,  1857, 
the  balance  to  our  credit  at  the  City  Bank  was  about  23162. ;  but 
I  do  not  know  what  securities  the  bank  held  to  cover  that  sum. 
On  that  day  I  lodged  with  the  bank  the  dock  warrants  for  the 
cedar  by  the  ^*  Laura  Campbell,"  consisting  of  295  logs.  We 
estimated  the  value  for  the  purposes  of  loan  at  2000/.,  and  the  bank 
on  that  day  gave  us  credit  for  2000/.  Subsequently  to  this  trans- 
action, we  made  many  other  deposits  with  the  bankers  from  time 
to  time,  lodging  with  them  various  securities,  and  taking  up  from 
time  to  time  the  securities  previously  lodged.  The  bank  kept  a  loan 
account  with  us ;  but  I  have  never  seen  this  account,  and  they 
have  not  furnished  us  with  any  copy.  We  kept  a  loan  account  in 
our  ledger ;  but  it  does  not  distinguish  between  the  loans  we  had 
from  the  bank  and  other  parties,  though,  upon  reference  to  other 
books,  such  as  the  journal  and  cash-Dook,  the  amounts  received 
from  the  bank  on  any  particular  day  can  be  ascertained ;  but,  as 
already  stated,  there  was  no  specification  of  the  securities  lodged. 
The  dock  warrant  of  the  ^^  Laura  Campbell,"  on  the  14th  August, 
1857,  when  it  was  lodged  by  us  with  the  City  Bank,  was  the  pro- 
perty of  Mr  Edwin  Skeen,  a  brother  of  my  partner.  The  timber 
represented  by  that  dock  warrant  was  imported  by  Barnard,  Hall, 
and  Company,  of  Liverpool ;  and  they  forwarded  us  the  bill  of 
lading,  with  instructions  for  sale,  at  the  end  of  July  or  the 
beginning  of  August,  1857.  We  sold  the  cedar  to  Edwin 
Skeen  on  the  25th  August,  1857,  for  232U  Is.  6c/.,  taking  his 
acceptances  at  six  months  in  payment  of  the  amount.  We 
negotiated  these  acceptances  in  the  ordinary  course  of  business ; 
but  we  did  not  hand  the  warrants  for  the  cedar  to  Mr.  Skeen, 
but  held  them  as  security.  On  the  8th  of  September,  by  the 
direction  of  Edwin  Skeen,  we  sold  at  a  public  sale  19  of  the 
logs  of  cedar  included  in  the  295  already  referred  to.  I  cannot 
state  who  the  purchaser  or  purchasers  were ;  we  were  ourselves 
the  sellers.  About  the  same  time  there  were  8  logs  delivered  to 
Mr  Skeen  for  his  own  private  use ;  and  I  went  to  the  bank  and 
obtained  the  delivery  order  for  27  logs,  and  got  a  new  warrant  for 
the  remainder,  namely,  268  logs.  That  fresh  warrant  was  lodged 
at  the  City  Bank  immediately  after  it  was  drawn  up;  but  we 
have  no  record  of  the  particular  day  on  which  it  was  so  lodged. 
There  was  no  further  transaction  in  respect  of  the  cedar  until  the 
30th  March,  1858,  when  we  sold  the  268  logs  for  Mr  Skeen,  on 
his  account  and  by  his  direction.  The  sale  was  by  private  contract 
to  Mr  Charles  Hoar.  Skeen's  acceptances  were  due  before  the 
last-mentioned  date;  but  they  had  been  returned  by  us,  and 
renewed.  Mr  Hoar  purchased  the  268  logs  for  1868/.  I2s.  3(/., 
for  which  we  took  his  acceptances  at  four  months,  which  were 
discounted  with  Overend,  Gurney,  and  Co.  on  the  8th  June,  1858, 
and  the  amount  of  the  discount  went  to  our  credit.  The  warrant 
remained  with  the  bank  until  the  I2th  of  May ;  on  that  day  we 
sold  156  logs  of  the  cedar  on  account,  and  by  the  direction  of 
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Mr  Hoar.  I  know  from  onr  books  and  from  the  information  of 
others  that  we  received  the  dock  warrant  from  the  City  Bank,  but 
I  did  not  myself  personally  attend  to  any  business  from  about  the 
20th  of  April  to  the  end  of  June.  I  was  not  at  home  when 
Messrs  Cavan^  Brothers,  and  Co.  sent  us  a  specification  of  the 
timber  on  its  way  from  Demerara  by  the  ship  *'  Glide."  I  was 
then  at  Liverpool ;  and  Mr.  Ballard,  who  represents  Messrs. 
Cavan»  Brothers,  having  written  us  the  note  which  I  now  produce, 
and  which  is  marked  with  the  letter  A.,  that  note  was  forwarded 
to  me  at  Liverpool,  and  received  by  me  on  or  about  the  23rd 
April.  The  ship  did  not  arrive  until  the  month  of  Mav,  and  I 
was  then  at  home  ill.  After  the  ship  arrived,  my  nephew,  Mr 
Joshua  Freeman,  applied  for  the  bill  of  lading,  but  I  am  unable 
to  state  upon  what  day.  Mv  nephew,  in  calhne  on  me  at  my 
private  house,  said,  **  Tne  *  Glide'  is  arrived ;  shaU  I  call  for  the 
bill  of  lading?"  or  words  to  that  effect;  and  I  said,  **  Yes."    I 

give  no  directions  what  was  to  be  done  with  the  biU  of  lading, 
n  or  about  the  25th  of  May  my  nephew  mentioned  that  the 
buyers  of  the  logs  per  the  ^^ Laura  Campbell"  were  in  want  of 
thegoodo;  but  I  don  t  remember  anything  further  passing  between 
him  and  me  on  that  da^.  On  the  same  day  that  my  nephew 
brought  me  the  bill  of  lading  which  had  been  received  from  Cavan, 
Brothers,  I  enclosed  it  in  a  private  note  to  Mr  White,  the 
manager  of  the  City  Bank.  This  note  was  written  in  the  parlour 
of  my  private  house,  and  I  believe  in  the  presence  of  my  nephew. 
I  kept  no  copy  of  it.  I  believe  I  told  Mr.  White  in  this  note 
that  he  would  oblige  me  by  handing  my  nephew  the  warrant  for 
the  264  logs  of  cedar  by  the  ^*  Laura  Campbell,"  and  by  his  holding 
the  bill  of  lading  per  ^^  Glide"  for  three  or  four  days,  until  he  saw 
me.  I  was  not  able  to  see  Mr.  White  for  several  days;  but  I 
understood,  before  I  did  see  him,  that  he  had  delivered  the  warrant 
for  the  logs  of  cedar  to  my  nephew.  I  bad  nothing  further  to  do 
with  the  transaction  in  any  way ;  but  my  nephew  told  me  that 
Mr.  White  had  declined  to  deliver  the  warrant  for  the  logs  of 
cedar  on  mv  private  note,  and  required  the  order  of  the  firm^ 
which  had  been  sent.  I  have  no  recollection  of  ever  having 
signed  any  agreement  with  the  bank,  and  I  do  not  remember  any 
instance  of  any  payment  in  satisfaction  of  a  specific  loan.  I  am 
unable  to  eive  any  explanation  of  the  entries  in  my  banker's  pass- 
books, debiting  agreement  stamps.  I  do  not  believe  that  the 
2000^  advanced  by  the  bank  on  the  warrant  for  the  264  logs  by 
the  *^  Laura  Campbell "  was  specifically  paid  off;  but  after  that 
advance  was  made,  sums  to  a  much  larger  amount  were  credited 
to  us  W  the  bank.  It  appears  by  my  banker's  book,  under  date 
28th  JNovember,  1857,  that  there  was  a  loan  of  11,950/1  by  the 
bank,  and  that  I  was  credited  on  that  dav  with  the  same  sum  of 
11,9502.,  as  repaid.  I  am  totaUy  unable  myself  to  explain  these 
entries  of  the  transaction  to  which  they  refer;  but  I  have  no 
doubt  our  derk,  Mr.  Mendham,  can  explain.  A.  Freeman. 
Edward  Goulbum,  Commissioner. 
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Alfred  Skeen,  tlie  above-named  bankrupt^  on  his  solemn  decla- 
ration saith : — 

That  I  have  been  in  partnership  for  about  seven  years  with  the 
above-named  Archibald  Freeman.  I  took  the  out-door  part  of  the 
business  at  the  docks,  and  left  the  financial  and  book-keeping 
department  to  my  partner.  I  was  never  in  the  habit  of  transacting 
any  business  with  our  bankers.  In  the  month  of  May  last  my 
partner  was  absent  from  business  at  his  home.  I  did  not  know  at 
that  time  what  securities  were  deposited  with  the  City  Bank. 
Two  or  three  days  before  the  26th  May  our  book-keeper  men- 
tioned to  me  that  he  thought  it  would  be  advisable  I  should  go 
over  to  the  bank  and  see  Mr.  White,  the  manager,  and  see  how 
our  accounts  stood  with  the  bank.  I  began  at  this  time  for  the 
first  time  to  doubt  whether  we  could  meet  our  engagements.  I 
went  over  to  Mr.  White,  and  asked  him  how  we  stood ;  he  told 
me  that  the  bank  had  certain  securities,  and  that  we  owed  them  a 
large  balance,  for  which  they  held  those  securities.  Mr.  White 
had  a  memorandum,  containing,  as  I  understood,  a  list  of  the 
securities ;  but  he  did  not  give  it  to  me,  or  give  me,  in  fact,  any 
document  or  figures  in  writing.  He  asked  me  my  opinion  as  to 
the  value  of  various  securities  on  which  specific  advances  had 
been  made.  I  think  it  was  at  this  interview  that  he  told  me  that 
my  partner  had  made  an  application  to  him  (Mr.  White^  for  the 
release  of  the  "  Laura  Campbell "  cargo ;  but  I  think  this  was  all 
he  said  on  the  subject.  I  do  not  believe  that  at  the  time  this 
interview  took  place  the  bill  of  lading  per  "  Glide  "  had  come  into 
the  hands  of  Mr.  White.  The  impression  which  this  interview 
left  on  my  mind  was,  that  the  bank  was  more  than  covered  by  the 
securities  held  by  it.  I  heard  nothing  more  until  the  26th  of 
May,  when  Mr.  Joshua  Freeman,  my  partner's  nephew,  informed 
me  that  the  cedar  per  **  Laura  Campbell "  was  free  for  deliveiTi 
for  he  had  deposited  the  bill  of  lading  per  '*  Glide"  with  the  bank^ 
and  Mr.  White  had  agreed  to  give  up  the  warrant  for  the  cedar 
upon  that  deposit.  I  was  much  annoyed  by  this  announcement, 
and  told  Mr.  Joshua  Freeman  that  if  the  bill  of  lading  was  not 
restored  to  Messrs.  Cavan  within  half  an  hour,  I  would  inform 
them  of  the  transaction.  Joshua  Freeman  observed  in  reply  that 
his  uncle  had  only  lodged  the  bill  of  lading  for  a  day  or  two, 
when  it  would  be  redeemed  by  money  to  be  obtained  from  Overend, 
Gurney,  and  Co.  by  discounts.  I  had  previously  learned  myself  at 
the  docks  that  the  purchasers  of  the  cedar  were  anxious  and 
pressing  for  the  delivery  of  their  timber.  Mr.  Joshua  Freeman 
also  told  me  that  Mr.  White  wished  to  see  me  at  the  City  Bank, 
and  I  went  there  with  Joshua  Freeman.  We  were  introduced 
into  Mr.  White's  private  room ;  and  he  told  me  that  my  partner 
had  lodged  the  **  Glide's"  bill  of  ladiog  with  the  bank,  and  that 
upon  my  signing  a  letter  which  he  produced  already  written,  he 
would  deliver  up  the  dock  warrant  for  the  **  Laura  Campbell's" 
cedar.  I  read  tne  letter,  and  excused  myself  from  signing  it  at 
that  time,  and  took  it  with  me.     I  said  nothing  further  at  that 
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time  about  the  "  GlideV  bill  of  lading.  On  the  following  morning 
I  signed  the  letter,  and  either  took  or  forwarded  it  to  the  bank. 
I  did  this,  fearing  that  Cavan  and  Co.  would  come  to  a  knowledge 
of  the  transaction,  and  believing  the  assurance  of  my  partner's 
nephew  that  the  bill  of  lading  would  be  redeemed  in  the  course  of 
a  day  or  two  by  my  partner.  I  did  not  receive  the  warrant  myself 
for  the  cedar,  but  left  it  to  cToshua  Freeman  to  arrange  that  trans- 
action. Some  days  afterwards,  on  a  Saturday,  about  five  o'clock, 
I  was  sent  to  from  the  bank,  and  again  saw  Mr.  White ;  this  was 
previously  to  our  having  stopped  payment.  Mr.  White  asked  mo 
if  we  could  pay  any  money  against  the  bank  advances.  I  told 
him  I  could  not  do  so  at  that  time ;  but  I  added  that  I  was  most 
anxious  for  the  release  of  the  **  Glide's"  bill  of  lading,  as  we  had 
made  no  advances  upon  it,  and  that  Cavan,  Brothers,  even  paid 
their  own  freight,  and  that  the  bill  of  lading  ought  never  to  have 
been  lodged.  I  do  not  remember  that  Mr.  White  made  any 
remark  on  this.  Before  I  made  this  communication  to  Mr.  White, 
the  wan^ant  for  the  cedar  per  the  ^^ Laura  Campbell"  had  been 
delivered  to  us.  The  delivery  to  the  purchasers  of  the  timber 
was  an  office  arrangement.  The  transaction  above  referred  to  is 
the  only  one  I  had  with  our  bankers.  I  never  saw  the  bill  of 
lading  of  the  timber  ex  "  Glide"  until  it  was  produced  by  Mr. 
White  at  the  justice-room,  Guildhall,  on  Tuesday,  the  13th  July 
instant.  Alfred  Skeen. 

Edward  Goulbum,  Commissioner. 

Ballantine,  Serjt.  (Robinson  with  him),  for  the  defendant  Skeen. 
— I  contend  that  this  is  a  sufficient  disclosure  under  the  5  &  6 
Vict.  c.  39,  s.  6,  to  prevent  the  defendants  from  being  convicted. 
The  worJs  of  the  statute  are — [reads  them.]  Now,  here  the 
defendant  has,  previously  to  hislseing  indicted  for  the  offence, 
disclosed  such  act  on  oath,  in  consequence  of  a  compulsory  process 
of  a  court  of  law,  in  a  suit  bortd  fide  instituted  against  him.  As 
yet  there  has  been  no  judicial  decision  on  the  point ;  for,  although 
in  R.  V.  Strahan  and  Paul  it  was  raised,  it  became  eventually 
unnecessary  to  decide  it,  as  the  defendants  there  were  convicted 
on  a  charge  in  which  no  disclosure  of  any  kind  had  taken  place. 
One  point  raised  here  is,  whether  the  defence  was  properly  raised 
under  the  plea  of  not  guilty ;  but  I  submit  that  in  no  other  way 
could  it  be  set  up.  [Pollock,  C.B. — You  need  not  trouble 
yourself  upon  that  point,  as  I  believe  we  are  all  agreed  that,  if  the 
defence  is  available  at  all,  it  must  have  been  taken  under  the  plea 
of  not  guilty.]  Then,  if  this  is  not  a  disclosure,  it  is  difficult  to 
see  what  is  one.  If  a  sufficient  disclosure  has  been  made,  it  is 
immaterial  under  what  circumstances  it  took  place.  It  is  true 
that,  a  few  days  before  the  examination  in  bankruptcy,  there  had 
been  an  investigation  before  the  magistrates,  the  depositions  before 
whom  are  annexed  to  the  case;  and  it  may  be  conceded  that, 
substantially,  the  examinations  in  bankruptcy,  and  the  depositions, 
disclose  t]ie  same  facts.     But  the  one  proceeding  is  totally  distinct 
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from  the  other.  The  defendants  were  duly  summoned  to  the 
Bankruptcy  Court,  and  compelled  to  answer  such  questions  as  were 
put  to  them,  and  there  disclosed  what,  in  truth,  amounted  to  a 
confession  of  the  facts  alleged  against  them.  [Pollock,  C.B. — 
The  question  is,  whether  there  has  been  any  disclosure  at  alL 
If  there  had  been  nothing  but  a  charge  made,  and  no  specific 
evidence  given  under  it,  then  the  statement  of  the  defendants 
might  have  been  sufficient.  But  all  the  circumstances  had  been 
before  divulged ;  the  defendants  did  not  state  any  facts  that  were 
not  known  before.  There  was  nothing  to  disclose,  and  therefore 
no  disclosure.  Cockburn,  C.J. — You  seem  to  assume  that  there 
was  a  disclosure;  but  has  the  word  ^^  disclosure"  the  same  meaning 
as  "  statement  ?  "  Lord  Campbell,  C.J. — The  word  disclosure 
seems  to  be  equivalent  to  discovery — a  statement  for  the  first 
time.]  And  this  was  the  first  time  it  was  stated  by  the  bank- 
rupts— the  first  time  it  was  slated  in  the  Bankruptcy  Court.  The 
witnesses  before  the  magistrate  had  only  stated  facts  from  which 
the  guilt  of  the  defendants  might  be  inferred,  and  their  statements 
might  be  untrue.  It  is  a  very  different  thing  for  the  bankrupts 
themselves  to  confess  their  offence,  and  give  a  narrative  of  all  the 
circumstances  connected  with  it.  The  act  of  Parliament  expressly  . 
says,  that  the  bankrupt  himself  shall  have  immunity,  if  he  shall 
have  disclosed.  Now,  here  he  informs  the  world  for  the  first  time, 
and  therefore  discloses,  even  according  to  the  adverse  interpretation 
of  the  term.  [Lord  Campbell,  C. J. — But,  at  the  very  time  that 
the  examination  takes  place  in  bankruptcy,  the  bankrupt  knows 
that  he  is  in  reality  giving  no  information ;  for  the  witnesses  before 
the  magistrate  were  all  examined  in  his  presence.  Suppose  that 
the  bankrupt  were  asked  this  question — Are  the  statements  con- 
tained in  the  depositions  all  true  ?  and  he  was  to  answer.  Yes : 
would  that  be  a  disclosure  within  the  act?]  I  contend  that  it 
would,  if  the  question  were  put  in  the  course  of  a  compulsory 
examination  by  a  court  of  competent  jurisdiction.  The  act  was 
passed  to  induce  persons  in  the  defendants'  position  to  make  an 
early  confession  of  their  fraudulent  practices,  in  order  that  the 
creditors  might  benefit  by  their  statements,  and  the  assets  be 
augmented.  [Lord  Campbell,  C.J. — But  what  benefit  could 
accrue  from  a  statement  of  no  more  than  was  known  already  ?] 
Who  is  to  measure  the  amount  of  gain  to  be  derived  in  such  a  case 
as  this  ?  It  might  be,  that  the  statement  of  the  facts  by  the 
bankrupts  themselves  would  put  the  assignees  in  a  very  different 
position  to  what  they  would  be  in,  supposing  they  were  merely 
proved  by  the  evidence  of  others.  If  this  was,  otherwise,  a  dis- 
closure within  the  words  of  the  act  of  Parliament,  it  would  not 
fail  to  be  one  because  no  benefit  was  actually  derived  from  it.  Such 
statements  are  calculated  to  benefit  the  estate,  and,  therefore,  the 
Legislature  encouraged  them,  in  all  cases,  without  reference  to 
results  in  any  individual  case.  [Pollock,  C.B. — The  act  of 
Parliament  was  passed  to  punish  crime;  and  we  can  scarcely 
suppose  that  the  Legislature  would  stultify  itself  so  far  as  to 
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provide  a  punishment  for  an  offence,  and  then  enact  what  was 
equivalent  to  repealing  the  penalty.  The  interests  of  the  public 
are  certainly  more  important  than  the  mere  pecuniary  rights  of 
creditors.]  The  act,  by  its  very  terms^  was  certainly  intended  to 
give  an  immunity  to  delinquents  in  certain  cases,  and  the  question 
IB,  whether  this  is  one  of  them.  It  is  said  that  this  is  not  a  dis- 
closure, because  the  facts  were  proved  on  an  investigation  before 
magistrates ;  but  then,  what  is  the  species  of  publicity  required  to 
prevent  a  statement  becoming  a  disclosure?  Scarcely  an^  fraud  is 
ever  committed  without  some  person  or  persons  being  made 
acquainted  with  the  facts.  If  the  facts  were  known  to  a  man^s  clerk, 
would  that  be  sufficient  to  prevent  him  from  availing  himself  of 
the  statement  of  them  on  a  compulsory  examination  in  bankruptcy? 
Suppose  there  is  a  strong  suspicion  afloat  that  a  bankrupt  has 
committed  a  fraud,  would  a  statement  of  the  bankrupt,  in  confir- 
mation of  such  suspicion,  be  available?  If  it  would,  that  is  very 
much  the  case  here.  For  a  primd  facie  case  before  a  magistrate 
amounts  to  little  more  than  a  suspicion,  until  a  conviction  or  a 
confession  has  taken  place.  [Cockbubn,  C.J. — The  statute 
certainly  seems  intenaed  to  induce  bankrupts  to  come  in  at 
the  earliest  moment,  and,  by  disclosing  the  way  in  which  they  have 
dealt  with  property,  to  give  the  assignees  facilities  for  recovering 
it;  and  it  is  very  difficult  to  see  what  tribunal  is  to  decide  upon 
whether,  under  the  particular  circumstances  of  each  case,  there  has 
been  a  disclosure  or  not.]  The  intention  of  the  act  would  be 
entirely  defeated,  if  bankrupts  were  told  that  knowledge  on  the 
part  of  others  would  be  sufficient  to  prevent  their  availmg  them- 
selves of  the  protection  otherwise  afforded  them.  [Lord  Camp- 
bell, C.J. — We  must  put  as  reasonable  a  construction  as  we  can 
upon  what  the  Legislature  has  enacted,  and  it  is  very  difficult  to 
believe  that  the  intention  was,  that  a  man,  by  publicly  stating  what 
was  known  before  to  all  the  world,  should  purchase  for  himself 
immunity  for  a  great  crime,  undoubtedly  committed.  Nothing  would 
be  more  easy,  if  the  argument  for  the  defendants  is  to  be  relied 
on,  than  for  a  friendly  creditor  to  get  a  meeting  appointed  for  the 
examination  of  the  bankrupt,  and  then,  with  the  mere  object  of  pro- 
tecting him,  affording  him  an  opportunity  of  making  a  statement  of 
all  the  circumstances  of  the  fraud.  That  would  surely  be  to  make  the 
statute  a  dead  letter.]  There  is  no  suspicion,  here,  of  any  collusion. 
Probably  it  may  be  conceded  that,  to  render  the  disclosure 
effectual,  it  must  be  made  bona  fide;  but  it  is  not  to  be  presumed 
that  the  creditors  would  associate  themselves  with  the  oankrupt 
for  the  purpose  of  enabling  him  to  escape  the  penalty  of  his  frauas, 
and  there  is  no  pretence  for  suggesting  it  here.  The  bankrupts 
were  regularly  summoned  by  the  very  creditors  who  were  pro- 
secuting them ;  the  questions  put  were  put  adversely,  and  the 
defendants  were  compellable  to  answer. 

Giffardy  for  the  defendant  Freeman. — The  word  disclose  can 
have  out  two  meanings ;  one,  the  discovery  of  what  was  not  known 
to  any  one  before ;  the  other,  a  statement  of  what  might  be  known 
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to  some  persons,  but  not  to  him  to  whom  the  information  was,  at 
the  particular  time,  given.  Admitting  that  these  facts  were  knowc 
to  some  persons  before,  still  I  submit  that  this  was  a  disclosure 
within  the  meaning  of  the  statute.  If,  because  the  inFormatioc 
had  been  given  to  some  person  before,  there  was  no  disclosure, 
then  where  is  the  line  to  be  drawn  ?  Knowledge,  on  the  part  oi 
one  individual,  would  be  quite  as  effectual,  to  prevent  its  operating 
as  a  disclosure,  as  knowledge  possessed  by  a  thousand.  The  fact 
of  the  previous  knowledge  having  been  imparted  publicly  in  a 
court  of  justice  cannot  be  taken  into  the  account.  What  was 
stated  in  the  Court  of  Bankruptcy  was  clearly  a  disclosure,  but 
for  what  antecedently  occurred ;  and  if  that  is  sufficient  to  defeat 
it,  it  cannot  be  because  such  knowledge  was  judicially  obtained,  in 
contradistinction  to  any  other  mode  of  acquiring  it.  The  argu- 
ment on  the  other  side  must  go  the  length  of  contending  that,  if 
the  facts  were  known  before,  whether  publicly  or  privately — to 
one  person  or  to  a  thousand — there  was  no  disclosure,  within  the 
meaning  of  the  act.  But,  surely,  this  would  render  the  particular 
portion  of  the  act  under  consideration  totally  inoperative.  The 
facts  may  all  be  known  to  some  one  or  more  persons,  or  it  may  be 
that  some  facts  are  known  to  some  and  some  to  others,  so  that,  in 
truth,  they  are  all  known  to  some  person  or  other.  A.  may  be 
acquainted  with  some,  B.  with  others,  C.  with  more.  The  bank- 
rupt comes  before  the  Commissioner,  and  gives  a  statement  of 
them  all.  Is  not  this  a  disclosure  by  him  of  what  was  not  known 
to  any  one  person  before?  [Lord  Campbell,  C.J. — But  here 
each  person  has  contributed  his  stock  of  information  previously, 
^and  the  whole  is,  therefore,  henceforth  known.]  But  not  known 
in  the  sense  in  which  the  bankrupts'  statement  makes  them  known. 
The  witnesses  may  not  have  spoken  truly  or  accurately.  Their 
statements  are  matter  from  which  an  inference  may  be  drawn  that 
the  bankrupt  has  committed  a  fraud,  but  his  examination  comes  in 
and  gives  a  force  and  coherence  to  the  whole.  What  was  before 
only  suspected,  is  now  fully  confessed.  A  jury  might  acquit  on 
the  depositions  of  the  witnesses ;  they  could  not  fail  to  convict  on 
the  defendants'  statement,  and  why  ?  because  the  knowledge  im- 
parted to  them  by  the  one  and  the  other  were  totally  different 
things.  Again,  the  assignees  are  placed  in  a  different  situation. 
They  might  hesitate  to  take  proceedings  on  the  mere  statement  of 
the  witnesses,  whereas  they  would  immediately  act  upon  the  con- 
fession of  the  defendant.  This  would  be  in  consequence  of  the 
different  species  of  knowledge  they  had  gained  by  the  one  pro- 
ceeding and  the  other.  But  I  submit  that  the  word  disclose  is  to 
be  taken,  not  only  in  its  popular  sense,  but  in  the  way  in  which  it 
is  used  in  legal  phraseology.  For  instance,  a  defendant  is  said  to 
disclose  a  defence  on  the  merits  to  an  action,  although  all  the  facts 
may  have  been  known  to  very  many  persons.  A  plaintiff  is  said 
to  disclose  a  cause  of  action  in  the  declaration.  Under  the  Bills  of 
Exchange  Act  the  defendant  may  be  let  in  to  defend  on  an 
affidavit  disclosing  a  defence  upon  the  merits,  and  in  Whiley  v. 
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Wiley  (27  L.  J.  C  P.  305)  it  was  held  that  such  disclosare  must 
let  out  the  circumstances  relied  on  as  a  defence.  There  the  word 
'* disclose"  cannot  have  the  restricted  interpretation  contended  for 
on  the  other  side.  The  Legislature  appears  to  have  been  providing 
against  the  possibility  of  the  new  law  interfering  with  the  right  of 
obtaining  discovery  in  equity.  Inasmuch  as  a  person  might  refuse 
to  answer  matters  which  criminated  himself,  the  provision  under 
discussion  was  probably  intended  to  disentitle  a  person  against 
whom  a  bill  in  equity  had  been  filed  for  discovery,  to  refuse  to 
answer  upon  any  such  ground.  Discovery  and  disclosure  are,  in 
this  sense,  identical ;  and  it  never  can  be  contended  that  discovery 
means  the  confession  of  something  previously  unknown,  inasmuch 
as  the  plaintiff  in  equity  must  positively  aver  that  of  which  he 
seeks  discovery.  This  statute  has  especial  reference  to  factors  and 
agents,  and  seems  to  make  the  punishment  of  the  particular  offence 
which  it  creates,  subservient  to  the  interests  of  the  creditors  and 
the  estate.  [Crompton,  J. — That  is  what  has  struck  me.  The 
act  seems  to  introduce  a  new  species  of  crime.  It  makes  factors 
and  agents  responsible,  in  a  criminal  way,  for  what  was  not  pre- 
viously indictable ;  and  the  Legislature  may  have  thought  that,  as 
this  was  an  experiment,  they  should  be  cautious,  and  give  to  the 
person  misappropriating  funds  entrusted  to  him,  some  opportunity 
of  escaping  from  the  consequences  of  his  conduct,  if  it  might  be 
done  consistently  with  the  benefit  of  the  creditors.  It  seems  to  me 
very  difiScult  to  say  how  we  are  to  apply  the  law,  in  ascertaining 
whether  a  given  statement  is  a  disclosure  or  not.]  Just  so.  What 
is  the  tribunal  for  deciding  whether  what  would  otherwise  be  a 
disclosure  is  not  one,  in  consequence  of  what  has  previously  taken 
place ;  and  what  amount  of  difference  between  that  which  a  bank- 
rupt states  in  his  examination,  and  any  knowledge  previously 
obtained,  would  have  the  same  result  ? 

JUDGMENT. 

Lord  Campbell,  C.J.— On  the  13th  day  of  July,  1856,  the 
two  defendants  were  charged  before  a  magistrate  with  the  offence 
for  which  they  were  afterwards  tried,  under  the  6th  section  of 
6  &  6  Vict.  c.  39.  By  the  depositions  of  several  witnesses  on 
oath,  the  charge  was  then  clearly  proved  against  them,  and  all  the 
circumstances  connected  with  the  guilty  act  imputed  to  them  were 
fully  explained;  accordingly,  they  were  duly  committed  for  trial. 
On  the  6th  of  July  preceding  they  had  been  adjudged  bankrupts ; 
and  on  the  26th  of  the  same  month,  while  the  prosecution  was 
pending  against  them,  being  examined  in  the  Court  of  Bankruptcy 
at  the  instance  of  a  creditor,  they  made  a  statement  to  the  same 
effect  as  the  depositions  before  the  magistrate,  and  amounting  to  a 
confession  of  their  guilt.  Very  soon  after,  at  the  next  meeting  of 
the  Central  Criminal  Court,  an  indictment  for  this  offence  was 
preferred  and  found  against  them.  The  trial  coming  on  before 
the  Lord  Chief  Baron,  they  pleaded  not  guilty ;  and  they  were 
convicted  on  exactly  the  same  evidence  which  had  been  given 
against  them  before  the  magistrate.     When  the  prosecutor's  case 
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R«>-        was  closed,  their  depositions  in  the  Court  of  Bankruptcy  were 
Skebit       tendered  in  evidence  in  bar  of  the  prosecution,  under  tne  proviso 
AND        to  the  section   of  the   statute  upon   which  the   indictment  was 
Freeman,    framed.     It  was  objected,  on  the  part  of  the  Crown,  that  these 
1859.        depositions  could  not  be  admitted  as  a  defence  under  the  plea  of 
-; —        not  guilty,  and  that,  at  any  rate,  they  did  not  amount  to  any 
£vidMe&-^    defence.     The  Lord  Chief  Baron  admitted  the  depositions,  inti- 
^    ^^  ^'  mated  his  opinion  that  they  did  not   constitute  a  defence,  and 
reserved  these  questions  for  the  opinion  of  this  court.     If  the 
depositions  could  be  at  all  available,  I  think  that  they  might  have 
been  admitted  under  the  plea  ot  not  guilty,  and  that  they  were 
tendered  in  evidence  at  the  proper  time,  when  it  could  be  distinctly 
seen  what  was  the  corpus  delicti  relied  upon,  and  a  comparison 
could  be  made  between  the  depositions  before  the  magistrate,  the 
depositions  in  the  Court  of  Bankruptcy,  and  the  evidence  adduced 
at  the  trial,  so  as  to  ascertain  whetner  there  had  been  a  disclosure 
within  the  meaning  of  the  proviso.     But  I  am  of  opinion  that  the 
depositions  did  not  entitle  the  defendants  to  an  acquittal.     This 
question  depends  upon  the  sense  in  which  the  word  *^  disclose  "  is 
used  in  the  proviso  to  the  6th  section  of  this  statute.     If  by 
*^  disclosing  the  act "  is  meant  merely  stating  the  guilty  act  and 
confessing  it,  whatever  may  be  the  previous  state  of  knowledge  of 
the  creditors,  or  of  the  Commissioner  of  Bankruptcy,  and  whatever 
means  of  proving  the  guilty  act  may  exist,  and  whatever  steps 
may  have  been  taken  and  may  be  pending  for  prosecuting  and 
punishing  the  offender,  and  although  the  statement  or  confession 
may  be  made  while  the  grand  jury  are  hearing  evidence  in  support 
of  the  indictment,  this  conviction   ought  to  be  quashed.     But, 
according  to  Dr.  Johnson,  **  disclose  "  may  mean  **  to  uncover ;  to 
produce  from   a  state  of  latitancy  to  open  view ;  to  reveal ;  to 
impart  what  is  secret.''     According  to  Kichardson  (whose  autho- 
rity I  much  respect)  ^*  disclose  "  is  *'  to  uncover,  or  discover ;  to 
reveal;  to  open;  to  make  known;  to  tell  that  which  has  been 
kept  concealed."    Where  by  the  use  of  clear  and  unequivocal 
language,  capable  only  of  one  construction,  anything  is  enacted 
by  the  Legislature,  we  must  enforce  it,   although  in  our  own 
opinion  it  may  be  absurd  or  mischievous.    But  if  the  language  em- 
ployed admit  of  two  constructions,  and  according  to  one  of  them  the 
enactment  would  be  absurd  and  mischievous,  and  according  to  the 
other  it  would  be  reasonable  and  wholesome — we  surely  ought  to 
put  the  latter  construction  upon  it  as  that  which  the  Legislature 
intended.    Where  an  agent  who  has  abused  the  confidence  reposed 
in  him,  and  fraudulently  made  away  with  property  with  which  he 
was  intrusted,  reveals  what  was  before  unknown  or  incapable  of 
proof,  it  may  be  well  that,  for  the  information  and  advantage 
obtained  by  his  confession,  he  should  be  indemnified  against  the 
penal  consequences  of  his  misconduct,  which  without  his  confession 
could  not  have  been  proved.     But  can  it  be  supposed  that  the 
Legislature  intended  wantonly  to  extend  the  indemnity  to  cases 
where  there  is  no  merit  whatever  in  the  accused,  where  he  states 
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only  what  be  knows  to  be  already  notorious,  and  where  neither 
civil  nor  criminal  justice  can  be  at  all  advanced  by  the  alleged 
disclosure?     Would  it  not  be  a  flagrant  perversion  of  justice  if  a 
detected  delinquent,  of  whose  guilt  there  is  abundant  evidence^ 
possibly  by  a  previous  voluntary  confession^  were  enabled  after 
the  charge  has  been  made  and  judicially  proved,  and  when  a  bill 
of  indictment  has  been  prepared^  and  is  to  be  preferred  against 
him  at  the  next  meeting  of  the  proper  criminal  court  before  which 
he  can  be  tried,  to  procure  a  friendly  creditor  to  summon  him  into 
the  Court  of  Bankruptcy,  and  if,  by  there  making  or  repeating  the 
confession  of  his  guUt,  he  might  set  his  prosecutor  at  defiance,  and 
escape  with  impunity  ?    In  the  present  case,  when  the  defendants 
were  examined  in  the  Court  of  Bankruptcy,  there  was  neither  un- 
covering, nor  discovering,  nor  revealing,  nor  imparting  of  what 
was  secret,  nor  telling  that  which   had   been   Kept  concealed. 
Neither  for  civil  nor  criminal  purposes  was  the  slightest  advantage 
obtained  by  the  alleged  disclosure.     Without  it  an  action  might 
have  been  maintained  for  the  conversion  of  the  bill  of  lading. 
Without  making  the  slightest  use  of  it,   the  defendants  were 
actually  convicted  of  the  misdemeanor.    A  difficulty  was  presented 
by  the  counsel  for  the  defendants,  by  supposing  a  case  where  the 
firaudulent  agent,  at  the  time  of  his  examination  in  the  Court  of 
Bankruptcy,  may  have  reason  to  think,  and  may  believe,  that  he 
is  disclosing  what  was  before  unknown,  and  may  be  deprived  of 
his  indemnity  by  proof  of  previous  knowledge,  and  means  of  proof 
in  the  possession  of  others.     If  he  really  l)elieved  that  he  was 
making  a  discovery,  and  enablii^  his  principal  to  obtain  justice,  I 
should  be  strongly  inclined  to  think  that  this  would  be  a  disclosure 
of  the  fradulent  act  within  the  meaning  of  the  proviso.     But  in 
the  present  case  the  defendants,  when  examined  in  the  Court  of 
Bansruptcy,  knew  full  well  that  they  were  making  no  discovery, 
for  they  were  present  before  the  magistrates  when  the  depositions 
against  them  were  taken ;  those  depositions  were  all  read  over  to 
them,  when  they  were  asked  if  they  then  wished  to  say  anything 
in  answer  to  the  charge,  and  they  must  have  been  fully  aware 
that  their  statement  was  only  a  repetition  of  what  had  been  before 
sworn  against  them  when  they*  were  committed  for  trial.     It  is 
highly  proper,  in  construing  this  act  of  Parliament,  that  we  should 
look  to  see  in  what  sense  the  word  ^'disclose"  is  used  in  other 
acts  of  Parliament ;  and  we  find  it  in  52  Geo.  3,  c.  63,  s.  5,  and 
in  7  &  8  Geo.  4,  c  29,  s.  52,  both  of  which  are  in  part  matericL 
The  object  seems  to  be  the  same  in  all  the  three,  they  having 
regard  to  a  civil  remedy,  and  to  criminal  proceedings  in  cases  of 
breach  of  trust  by  agents ;  the  language  employed  is  nearly  the 
same  in  all  the  three ;  and  I  am  of  opinion  that  in  all  the  three, 
for  the  same  reasons,  the  word  '*  disclose,"  admitting  of  the  same 
construction,  requires  the  same  construction  to  be  put  upon  it. 
There  having  been  no  judidal  decision  upon  the  construction  of 
these  statutes,  I  do  not  see  they  can  be  of  use  to  us,  except  to 
show  more  strongly  how  justice  might  be  defeated  by  now  holding 
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that  ^Misclosure"  means  confession  of  what  the  party  confessing 
was  well  aware  had  been  before  made  known,  and  had  been  before 
judicially  proved.  There  is  another  set  of  statutes  of  a  different 
description  respecting  bribery  at  Parliamentary  elections,  in  which 
the  word  "disclose"  is  to  be  found,  the  most  recent  of  which  is 
15  &  16  Vict.  c.  57.  By  section  9  of  this  statute,  **no  person 
shall  be  excused  from  answering  any  question  on  the  ground  of 
privilege,  or  on  the  ground  that  the  answer  to  such  question  will 
tend  to  criminate  such  person ;"  and  in  return  it  is  enacted  in  the 
most  express  terms  that  ^^  every  person  who  is  examined  as  a 
witness,  and  gives  evidence  touching  such  corrupt  practice,  and 
who  upon  his  examination  makes  a  true  discovery  to  the  best  of 
his  knowledge  touching  all  things  to  which  he  is  examined,  shall 
be  freed  from  all  penal  actions,  forfeitures,  punishments,  dis- 
abilities, and  incapacities,  and  all  criminal  prosecutions  to  which 
he  may  have  been  or  may  become  liable  for  anything  done  by 
such  person  in  respect  of  such  corrupt  practice."  Here  it  is  quite 
clear  that  the  most  ample  indemnity  is  held  out  to  the  person  so 
examined  if  he  makes  a  true  answer  to  all  the  questions  put  to 
him,  whether  the  facts  he  so  states  were  before  known  or  not. 
Section  10  goes  on  to  enact  that  the  person  so  examined  shall  not 
be  indemnified  without  a  certificate  from  the  commissioners, 
^^  stating  that  such  witness  has  upon  his  examination  made  a  true 
disclosure  touching  all  things  to  which  he  has  been  so  examined." 
But  true  disclosure  here  evidently  means  true  statement ;  and  the 
certificate  required  by  the  1 0th  section  is  merely  that  the  witness 
has  conformed  to  the  duty  cast  upon  him  by  the  9th  section  when 
examined  upon  the  voir  dire.  The  other  statutes  of  this  class 
admit  of  the  same  explanation ;  and  the  laudable  objects  of  the 
Legislature  in  enacting  them  seem  to  be  promoted  by  construing 
"  disclosure,"  where  used  in  those  statutes,  to  mean  *^  statement ; ' 
but  to  give  the  word  **  disclosure"  the  same  meaning  in  the  statute 
5  &  6  Vict.  c.  39,  which  treats  of  a  totally  different  subject,  I 
think  would  be  to  contravene  the  intention  of  the  Legislature, 
and  to  occasion  great  public  mischief.  For  these  reasons  I  am  of 
opinion  that  in  the  present  case  there  was  no  disclosure  within  the 
meaning  of  the  proviso  relied  upon,  and  that  the  conviction  ought 
to  be  affirmed.  This  is  a  judgment  in  which  my  Lord  Chief 
Baron,  my  brothers  Wightman,  Martin,  Willes,  Bramwell, 
Watson,  Channell,  and  Hill,  concur. 

CoCKBUBN,  C.J. — In  common  with  my  learned  brothers,  Wil- 
liams, Crompton,  Crowdcr,  and  Byles,  I  am  unable  to  concur  in 
the  judgment  just  pronounced  by  my  Lord  Campbell,  on  behalf  of 
himself  and  the  majority  of  the  Court.  I  am  of  opinion  that  the 
defendants  were  entitled  to  be  acquitted,  as  having  disclosed  on 
oath,  on  an  examination  before  a  Commissioner  in  Bankruptcy, 
within  the  meaning  of  the  protecting  proviso  of  the  5  &  6  Vict, 
c.  39,  the  matter  for  which  they  stood  indicted  as  an  offence  against 
that  statute.  It  is  true,  no  doubt,  that  the  transaction  upon  which 
the  charge  arose  had  not  only  become  known,  but  had,  indeed, 
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become  the  subject-matter  of  prosecation,  though  not  of  indictment, 
against  them  at  the  time  their  evidence  was  given.  On  the  other 
hand,  it  must  be  taken  that  the  evidence  was  given  on  a  compul- 
sory examination,  instituted  bona  fide^  with  a  view  to  the  interests 
of  the  creditors,  and  not  to  the  protection  of  the  defendants.  I  am 
of  opinion  that  evidence  given  under  the  latter  circumstances  con- 
stitutes a  "  disclosure,"  within  the  meaning  of  the  statute,  and 
entitles  the  party  giving  it  to  the  promised  immunity,  notwith- 
standing that  publicity  may  have  been  previously  given  to  the 
transaction,  or  that  a  prosecution  may  even  have  been  commenced 
if  it  has  not  advanced  as  far  as  indictment.  In  the  consideration 
of  this  subject  two  questions  appear  to  present  themselves,  Jirst^ 
whether  the  term  "  disclose  *'  necessarily  imports,  ex  vi  tertniniy  a 
particular  meaning ;  secondly^  if  it  does  not,  what  meaning,  upon 
a  review  of  the  statute  in  question,  and  of  others  of  a  like  nature, 
we  ought  to  attach  to  it.  On  the  first  point  we  are  told,  on  the 
authority  of  lexicographers,  that  the  proper  and  general  significa- 
tion of  the  word  ^^  disclose  "  implies  that  the  subject-matter  of  the 
communication  is  previously  unknown ;  and  that  such,  therefore, 
must  be  presumed  to  be  the  sense  in  which  the  term  has  been  used 
in  this  statute.  It  may,  I  think,  be  admitted  that  such  is  the 
more  ordinary  meaning  of  the  term ;  but,  on  the  other  hand,  it 
is  eaually  certain  that  the  word  is,  in  numerous  instances,  used 
simply  in  the  sense  of  to  "show,"  to  **set  forth,^  to  ''state  or 
declare,"^  without  the  collateral  idea  of  the  subject-matter  of  the 
communication  being  before  unknown.  And  it  is  important  to 
observe  that  this  is  peculiarly  the  case  in  legal  phraseology.     In 

frofessional  language  the  term  is  generally— I  haa  almost  said,  and 
believe  I  should  be  justified  in  saying,  uniformly — so  used.  Thus 
we  say,  in  common  legal  parlance,  that  a  declaration  discloses  no 
cause  of  action,  a  plea  no  ground  of  defence,  an  affidavit  no  defence 
on  the  merits:  in  all  which  cases  it  is  clear  that  the  term  is  used 
in  the  more  restricted  sense  contended  for  on  behalf  of  the  defen- 
dants. ^  In  one  view,  indeed,  it  may  be  said  that  this  use  of  the 
word  is  not  inconsistent  with  the  more  extensive  meaning ;  for 
even  in  this  sense  a  thing  may  be  said  to  be  *'  disclosed,"  if  it  is 
made  known  for  the  first  time  as  between  the  parties  to  the  com- 
munication. A  thing  is  not  the  less  disclosed  to  A.  if  made  known 
to  him  for  the  first  time,  because  it  has  been  previously  known  to 
B.  and  C.  Thus,  it  would  be  perfectly  appropriate  language  to 
say  to  A.,  **I  have  discoverea  such  and  such  a  circumstance 
affecting  the  interest  of  B.  and  C.  I  shall  disclose  it  first  to  B., 
and  then  to  C."  So,  that  which  is  for  the  first  time  stated  or  made 
known  in  the  course  of  a  judicial  proceeding,  may  well  be  said  to 
be  disclosed  to  the  court,  though  it  may  have  been  known  before 
to  fifty  persons  elsewhere.  In  like  manner,  the  same  term  is 
appliea  in  various  acts  of  Parliament  relating  to  the  law — as  in  the 
27th  section  of  the  Common  Law  Procedure  Act  of  1852,  relative 
to  setting  aside  a  judgment  signed  against  a  defendant  on  an 
affidavit  **  disclosing  a  defence  on  the  merits ;''  and  again,  in  the 
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»■<»•  Bais  of  Exchange  Act,  18  &  19  Vict.  o.  67,  s.  2,  where  there 
Skben  |b  a  provision  in  the  same  terms  as  to  a  defendant  being  let 
AND  in  to  defend.  And  so  restrictive  was  the  construction  which  some 
Fbebman.  judges  were  disposed  to  put  on  this  term^  that  in  a  case  which 
1S59.  arose  on  the  first  of  these  statutes,  Warrington  v.  Leahe  (11  Exch. 
- —  304),  a  majority  of  the  Court  of  Exchequer  decided  that  an  affi- 
B^^Ttat  ^*^^*  ^°  which  a  defendant  simply  stated  that  he  had  a  defence  on 
uptcy.  ^j^^  merits,  was  a  suflScient  disclosure  of  such  a  defence  to  satisfy 
the  statute.  And  I  have  the  authority  of  the  Lord  Chief  Baron, 
certainly  no  mean  authority  in  matters  of  language,  for  saying  that 
''  the  Legislature  has  made  use  of  a  word  which  does  not  neces- 
sarily convey  more  than  the  sense  of  telling."  Still  more  strikingly 
to  the  purpose  is  the  use  of  this  term  in  a  series  of  statutes  (to 
which  1  shall  have  occasion  to  refer  more  particularly  further  on), 
statutes  of  a  cognate  character  to  the  one  we  are  considering, 
inasmuch,  as,  like  the  present,  they  afforded  immunity  to  offenders 
as  the  price  of  the  disclosure  of  crime.  So  far,  therefore,  as  respects 
etymological  authority,  as  derived  from  the  legal  sense  and  use  of 
the  term,  it  appears  to  me  to  be  entirely  in  favour  of  the  defen- 
dants. With  regard  to  the  construction  of  the  statute,  if  I  appre- 
hend the  argument  aright,  it  is  said,  jftrsty  that  the  abuses  which 
would  arise  from  examination  before  commissioners  in  bankruptcy 
being  instituted  by  friendly  creditors  for  the  frustration  of  criminal 
justice,  if  offenders  about  to  be  prosecuted  could  be  thus  protected, 
are  sufficient  to  show  that  the  statutoiy  protection  could  only  apply 
to  acts  previously  known  to  the  offender  alone,  and  by  him  for  the 
first  time  revealed  on  his  examination ;  secondly,  that  the  Legis- 
lature could  not  have  intended  to  afford  immunity  in  respect  of  acts 
already  known,  and  in  respect  of  which  prosecution  and  punish- 
ment were  impending,  so  as  to  snatch,  as  it  were,  a  criminal  from 
the  hands  of  justice.  As  regards  the  first  argument,  ab  inconve- 
nientij  I  shall  presently  show  that  the  inconvenience  apprehended 
would  be  far  outweighed  by  difficulties  of  a  still  graver  character 
arising  from  the  opposite  construction ;  but  I  must,  in  the  first 
place,  point  out  that  the  argument  derived  from  this  source  is 
altogether  inadmissible,  for  the  statute  we  are  now  to  expound  is 
but  one  of  a  series  of  statutes  passed  in  pari  materid^  in  all  of  which 
this  same  protecting  clause  occurs,  and  in  all  of  which  the  term 
*'  disclose  "  must  have  the  same  construction ;  but,  in  the  earlier 
statute,  the  clause  did  not  apply  to  evidence  given  before  bankrupt 
commissioners  at  alL  And  if,  as  I  shall  presently  endeavour  to 
show,  the  term  '^  disclose,"  as  used  in  the  first  and  leading  statute, 
had  no  reference  to  the  novelty  of  the  matter  deposed  to,  it  is  too 
plain  to  be  disputed  that  no  argument  derived  from  inconveniences 
which  may  arise  from  the  extension  of  the  provision  to  examinations 
in  bankruptcy  can  be  admitted  to  vary  the  sense  of  the  term,  as 
used  in  a  provision  common  to  both  statutes.  As  regards  the 
second  part  of  the  argument,  id  is,  no  doubt,  a  striking  and  a 
popular  view  of  this  statutory  protection,  to  say  that  it  cannot  have 
been  intended  that  an  opportunity  of  escaping  should  be  afforded 
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to  offenders  whose  delinquencies  have  been  already  brought  to 
light,  simply  because  the  parties  aggrieved  might  find  it  desirable, 
for  the  protection  of  their  private  interests,  to  resort  to  the  testi- 
mony of  the  guilty  parties.     I  myself  was  at  first  greatly  struck 
by  this  view,  but  on  a  more  careful  and  attentive  survey  of  the 
acts  of  Parliament,  I  have  become  persuaded  that  such  view  is 
erroneous.     Some  confusion  appears  to  me  to  have  arisen  from 
considering  the  5  &  6  Vict.  c.  39,  as  an  isolated  statute,  whereas, 
in  fact,  it  is  only  one  of  a  series  of  legislative  enactments  relating 
to  fraudulent  embezzlements  by  bankers  and  agents,  in  all  of  which 
the  same  protecting  clause  occurs.     To  a  due  appreciation  of  the 
subject  it  becomes  necessary  to  pass  these  statutes  in  review.  The 
first  of  these  statutes  was  the  52  Geo.  3,  c.  63,  which  for  the  first 
time  made  the  embezzlement  of  securities  by  bankers,  brokers,  or 
other  agents,  an  offence.     Now,  when  this  statute  is  attentively 
considered,  it  appears  to  me  plain  that  the  protecting  clause*  was 
inserted  for  no  other  purpose  than  to  enable  the  aggrieved  party 
to  obtain  the  full  effect  of  those  civil  remedies,  which,  while  it 
converted  into  an  offence  that  which  at  the  common  law  was  only 
a  fraud,  the  statute  was  most  careful  to  secure  to  him.     After 
creating  the  offence,  the  act  goes  on  to  provide  that  any  remedy 
which  the  party  aggrieved  might  have  had  at  law  or  equity  shall 
not  be  impaired ;  and  then  immediately  follows  a  proviso  (as  in  the 
present  statute)  for  protection  to  the  offender  as  to  any  act  ^*  dis- 
closed*' by  him  on  oath,  "under  or  in  consequence  of  any  com- 
pulsory process  of  any  court  of  law  or  equity  in  any  action,  suit, 
or  proceeding  in  or  to  which  he  shall  have  been  a  party,  honafde 
instituted  by  the  party  aggrieved."    For  this  act  was  afterwards 
substituted  the  7  &  8  Geo.  4,  c.  29,  which  first  provided  for  the 
case  of  factors  pledging  for  their  own  use  goods,  or  documents 
relating  to  goods,  entrusted  to  them  for  sale.     Here  again  occurs 
the  protecting  clause,  but  with  two  striking  improvements  on  the 
eorresponding  clause  of  the  preceding  statute :  firsts  in  the  omission 
of  the  provision  that  the  suit  or  proceeding  in  which  the  evidence 
is  given  should  be  one  to  which  the  offender  was  a  party,  whereby 
the  evidence  of  the  delinquent  was  secured  in  cases  in  which,  by 
fraud  or  collusion  with  the  guilty  agent,  the  securities  or  goods  had 
got  into  the  hands  of  third  parties ;  and,  secondly^  by  the  extension, 
for  the  first  time,  of  the  protection  to  acts  of  which  evidence  was 
^ven  before  commissioners  in  bankruptcy.    This  statute  again  was 
K>llowed  by  the  5  &  6  Vict.,  the  act  which  we  are  now  called  upon 
to  interpret,  in  which  the  protecting  clause  is  in  precisely  the  same 
terms  as  in  7  &  8  Geo.  4.     From  this  review  of  these  acts  of  Par- 
liament, it  seems  to  me,  two  consequences  necessaiily   follow : 
Jirsty  that  these  acts  being  in  pari  materia^  and  the  proviso  the  same 
in  them  all,  whatever  was  the  meaning  of  the  term  ^^  disclose  "  in 
the  first,  such  must  be  its  meaning  in  the  last ;  and,  secondly^  as 
already  pointed  out,  that  if,  upon  a  closer  consideration  of  the  first 
of  these  statutes,  the  meaning  should  prove  to  be  the  narrower  one, 
all  the  arguments  ab  inconvenienti  derived  fi'om  the  supposed  con- 
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sequences  arising  upon  examinations  in  bankruptcy,  must  fall  to 
the  ground,  seeing  that  the  proviso  of  the  first  statute  does  not 
relate  to  disclosures  made  on  examinations  in  bankruptcy  at  all. 
Now,  as  regards  the  first  question,  it  appears  to  me  only  necessary 
to  look  at  tlie  provisions  of  the  52  Geo.  3,  to  see  at  once  that  the 
word  *^  disclosed,"  as  there  used,  imports  no  more  than  a  full  state- 
ment by  the  witness  of  the  matter  m  question.  The  Legislature, 
while  it  created  the  oifence,  seems  to  have  intended  to  leave  to  the 
aggrieved  party  the  option  of  proceeding  criminally  against  the 
wrongdoer,  or  of  enforcing  his  civil  remedies  against  him.  It  was 
evidently  most  anxious  to  preserve  to  the  injured  party  all  his 
civil  remedies  intact.  It  even  went  out  of  its  way  to  enact  unne- 
cessarily (the  offence  created  being  only  a  misdemeanor),  that  the 
civil  right  and  redress  of  the  aggrieved  party  should  not  be  merged 
in  the  oifence.  And  inasmuch  as  the  efficacy  of  the  civil  remedy 
would^  in  many  instances,  materially  depend  on  the  admission  on 
oath  of  the  offender,  and  as,  in  consequence  of  the  matter  now 
being  made  penal,  the  offender  would  be  entitled  to  refuse  to 
answer,  on  the  ground  of  his  being  privileged  from  criminating 
himself,  the  statute  immediately  went  on  to  provide  for  the  immu- 
nity of  the  respondent,  thereby  taking  away,  in  effect,  the  privilege 
of  silence,  and  securing  the  evidence  to  the  aggrieved  party.  The 
succeeding  statute  removed  the  condition  that  the  evidence  should 
have  been  given  in  an  action  or  suit  to  which  the  offender  was 
a  party ;  doubtless  because  it  was  found,  as  the  fact  is,  that  in 
the  majority  of  instances  the  cases  in  which  the  evidence  of  the 
offender  is  required,  are  those  in  which  he  is  not  a  party  to  the 
suit ;  and  doubtless  for  the  purpose  of  securing  the  eviaence  in 
that  numerous  class  of  cases  in  which  securities,  goods,  or  docu- 
ments may  have  got  into  the  hands  of  third  parties  acting  in 
concert  and  collusion  with  fraudulent  agents  or  bailees.  In  like 
manner  the  protection  was  extended  to  examinations  in  bankruptcy, 
in  order  that  bankrupts  who  had  committed  offences  of  this  nature, 
and  agents  who  had  embezzled  the  securities  or  goods  of  persons 
becoming  bankrupt,  might  be  subjected,  for  the  benefit  of  a  bank- 
rupt's creditors,  to  the  useful  and  searching  ordeal  of  examination 
before  commissioners  in  bankruptcy.  It  appears,  therefore,  to  me, 
clear  that  the  purpose  of  these  protecting  clauses  was,  as  I  have 
explained,  to  secure,  to  the  parties  interested,  the  evidence  of  the 
delinquents,  by  taking  away  the  ground  on  which  alone  the 
privilege  of  silence  could  be  claimed.  At  all  events,  the  only 
alternative  that  can  be  suggested  is,  that  the  object  was  to  induce 
the  offender  to  give  evidence  of  the  guilty  transaction  in  the  civil 
proceeding  (evidence  which,  on  the  hypothesis,  he  was  not  other- 
wise bound  to  give),  by  insuring  to  him,  as  its  price,  protection 
against  the  possibility  of  prosecution  and  punishment.  In  any 
view  of  the  subject,  the  object  of  the  provision  can  have  had 
reference  to  civil  proceedings  alone.  It  can  have  had  none  to  the 
position  of  the  offender,  simply  as  such.  It  never  can  have  been 
intended  to  give  immunity  to  the  offender,  in  respect  of  acts  which 


CRIMINAL  LAW  CASES. 


165 


it  was  the  very  object  of  the  statute  to  visit  with  punishment,  and 
solely  for  the  purpose  of  obtaining  a  useless  confession  of  his  guilt 
Andy  indeed^  I  do  not  apprehend  that  it  can  be  for  a  moment 
asserted  that  a  spontaneous  revelation  of  the  act  by  the  delinquent 
would  give  him  the  benefit  of  the  protection  of  the  statute,  because 
it  may  be  that  it  would  then  be  given  to  a  man  who  had  volun- 
tarily given  an  explanation,  for  the  purpose  of  ensuring  protection, 
by  a  revelation  which  be  would  not  otherwise  have  given.  A  review, 
therefore,  of  all  this  legislation  seems  clearly  to  establish  that  the 
purpose  of  the  protection  was  simply  to  insure  to  the  aggrieved 
party  the  admission  or  evidence  of  the  delinquent  in  civil  pro- 
ceedings. But  if  this  be  so,  it  is  plain  that  the  prior  knowledge 
or  publicity  of  the  facts  elsewhere  could  have  no  bearing  on  the 
subject.  It  would  avail  the  party  requiring  the  evidence  nothing 
that  the  transaction  had  been  disclosed  before.  Yet,  if  such  prior 
disclosure  were  to  operate  as  a  bar  to  the  protection,  the  obligation 
or  the  inducement  to  the  witness  to  give  the  evidence  would  be  at 
an  end,  and  the  purpose  of  the  provision  would  be  altogether  frus- 
trated«  Nor  is  it  any  answer  to  the  foregoing  reasoning  to  say 
that,  according  to  the  decision  of  the  majority  of  the  judges  in 
R.  Y.  Cro88y{a)  bankrupts  are  compellable  to  answer,  even  though 
they  may  thereby  criminate  themselves.  Assuming  that  decision  to 
have  settled  the  law,  though  there  was  a  division  of  opinion  among 
the  judges,  and  the  case  was  not  brought,  as  it  might  have  been, 
before  the  full  court  of  appeal,  the  obvious  answer  is  that  the  pro- 
tecting clause  applies  not  only  to  bankrupts  under  examination  (as 
seems  to  have  been  assumed  on  the  opposite  view  of  the  question), 
but  to  other  witnesses  as  well,  and  that  the  latter,  unless  they  can 
be  brought  within  the  protecting  clauses  of  the  penal  statutes 
relating  to  embezzlement,  would  not  be  bound  to  criminate  them- 
selves. It  is  matter  of  very  frequent  occurrence,  as  I  have  already 
observed,  that  third  parties  who  in  collusion  with  bankrupts,  or  in 
fraud  of  bankrupts,  have  been  concerned  in  transactions  which 
would  come  within  these  statutes,  are  summoned  for  examination 
before  commissioners  in  bankruptcy  under  the  33rd  section  of  the 
Bankrupt  Act.  The  examination  of  parties  so  circumstanced  is 
c^en  most  essential  to  the  interest  of  the  creditors,  which  no  doubt 
was  the  reason  of  the  extension  of  the  protecting  clause  to  exami- 
nations in  bankruptcy.  But  it  is  obvious  that  if  the  efficacy  of 
the  protecting  clause  is  impaired  by  making  the  entire  secrecy  of 
the  transaction  deposed  to  the  condition  of  its  application,  the 
utility  of  such  examinations  will  be  reduced  to  nothing,  as  wit- 
nesses so  circumstanced  will,  of  course,  decline  to  answer.  More- 
over, this  difficulty  applies,  not  only  to  examinations  in  bankruptcy, 
but  to  examinations  occurring  under  any  form  of  civil  proceeding 
to  which  the  aggrieved  party  may  resort  And  if  the  term  dis- 
closure is  to  be  taken  to  import  that  the  matter  must  be  before 
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unknown,  where  is  the  line  to  be  drawn?  Will  communication  to 
an  associate,  or  a  friend,  or  to  an  indifferent  party,  be  sufficient  to 
exclude  ?  or  must  it  be  a  communication  to  a  party  interested  ? 
and^  if  so,  will  communication  in  cases  of  bankruptcy  to  a  single 
creditor  suffice  to  exclude,  or  must  it  be  to  the  body  of  the  credi- 
tors? Again,  if  knowledge  of  the  transaction  on  the  part  of 
creditors  will  exclude,  what  degree  of  knowledge  will  suffice? 
Must  it  be  a  knowledge  of  the  entire  transaction,  and  of  all  its 
particulars,  or  will  it  be  sufficient  if  the  transaction  has  been  brought 
generally  to  the  knowledge  of  others,  while  the  particulars  are  left 
to  be  gathered  from  the  examination  of  the  party  ?  If  the  latter, 
a  bankrupt  may  be  compelled  to  supply  the  defective  links  in  the 
chain  of  evidence  against  himself,  while  he  would  be  deprived  of 
the  immunity  afforded  by  the  act.  Moreover,  in  every  case  in 
which  the  existence  of  the  transaction  had  become  in  anywise 
known,  or  even  Suspected  or  surmised,  it  would  always  be  a 
question  whether  it  nad  become  sufficiently  known  to  deprive  the 
witness  of  his  protection,  and  the  judge  or  commissioner  in 
bankruptcy,  who  would  have  to  determine  whether  the  witness 
was  bound  to  answer,  would  have  first  to  decide  the  preliminary 
question  whether  the  circumstances  amounted  to  a  disclosure  or 
not,  without  having  the  means  of  ascertaining  whether  the  facta 
have  become  known  elsewhere,  and  if  so,  to  what  extent ;  and  thus 
might  very  likely  be  called  on  to  compel  the  witness  to  answer^ 
where  it  would  be  his  duty  to  protect  him  from  unwillingly  crimi- 
nating himself.  What  answer  is  a  judge  or  commissioner  to  make 
if  appealed  to,  and  told  that  the  facts  to  which  the  witness  is  called 
upon  to  depose  have  been,  in  the  whole  or  in  part,  made  known  to 
one  or  more  individuals  in  public,  or  in  private,  clothed  with 
authority  to  receive  the  statement  or  not,  as  the  case  may  be  ?  Into 
what  innumerable  difficulties  would  not  such  rule  lead  in  practice  ? 
Again,  see  the  hardship  upon  a  bankrupt  against  whom  a  prose- 
cution is  contemplated,  or  perhaps  already  set  on  foot.  It  may  be 
that  the  evidence  is  inconclusive,  or  the  witnesses  open  to  suspicion. 
Is  it  nothing  that  the  accused  shall  be  compelled,  though  oefore 
another  tribunal,  to  admit  the  facts,  and  that  his  admission  shall  go 
forth  to  the  public,  the  effect  of  which  will  be  that,  even  if  Us 
statement  so  made  would  not  be  evidence  against  him  on  his  trial, 
yet,  by  the  publicity  given  to  his  avowal,  the  jury  will  be  already 
prepared  to  believe  the  case  against  him?  But,  according  to  the 
authority  of  i2.  v.  Crossy  not  only  is  a  bankrupt  compellable  to 
answer,  though  in  so  doing  he  may  criminate  himself;  but  his 
admission  may  even  be  brought  forward  against  him  on  a  criminal 
prosecution.  Is  such  a  result  consistent  with  the  provision  of  a 
statute,  which  in  creating  the  offence  has  expressly  protected  a 
party  disclosing  transactions  which  would  otherwise  fall  within  its 
enactments  ?  No  doubt  cases  will  occur,  as  in  the  present  instance, 
in  which  a  conflict  may  arise  between  the  interests  of  criminal 
justice  and  the  civil  rights  which  it  was  the  intention  of  the  statute 
to  protect.     This  the  Legislature  seems  itself  to  have  anticipated^ 
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and  to  have  itself  drawn  the  line>  by  fixing  the  time  of  indictment 
as  the  period  after  which  the  evidence  shall  no  longer  carry  pro- 
tection with  it.  This,  I  think,  plainly  shows  that  the  Legislature 
contemplated  the  possibility  of  the  publicity  of  the  transaction  prior 
to  the  evidence  being  given.  The  guilty  act  must  be  known  before 
an  indictment  would  be  preferred ;  and,  generally  speaking,  an 
examination  before  a  magistrate  would,  as  a  matter  of  course,  pre- 
cede the  indictment.  Is  it  for  us  to  abridge  the  period  of  pro- 
tection which  the  Legislature  itself  has  fixed  ?  There  is  yet  another 
consideration  which,  to  my  mind^  is  conclusive  to  show  that  the 
construction  put  by  the  prosecution  on  the  word  *' disclose''  is  not 
the  true  one.  For  this  construction  of  the  term  would,  as  a  neces- 
sary consequence,  in  the  case  of  several  co-delinquents,  deprive  all, 
except  the  one  first  examined,  of  the  benefit  of  the  protecting  pro- 
viso. In  the  case  of  several  partners,  jparties  to  an  ofience  against 
the  statute,  all  summoned  for  examination,  all  ready  to  disclose,  the 
accidental  circumstance  that  A.  happens  to  be  called  before  B.  and 
C,  though  all  should  give  evidence  as  to  the  same  transaction, 
would  give  to  A.  the  preference  of  protection,  while  B.  and  C. 
would  be  excluded  from  it.  The  same  thing  would  happen  where 
the  examination  of  one  of  the  parties  might  make  it  appear  expe- 
dient to  subject  the  other  to  examination.  In  the  case  now  under 
consideration,  supposing  all  difficulty  arising  from  the  previous 
publicity  of  the  facts  had  been  out  of  the  way,  one  only  of  the 

Partners,  namely,  the  one  who  claimed  to  be  examined  first,  would 
e  entitled  to  the  protection  of  the  statute,  because,  the  fact  having 
once  been  made  known,  it  could  not,  according  to  this  construction, 
be  again  ^'  disclosed."  The  absurdity  of  the  consequence  is,  to  my 
mind^  irresistibly  conclusive  against  the  validity  of  the  premises 
from  which  it  necessarily  flows.  I  am  not  insensible  to  the  abuses 
which  may  be  attempted  by  examining  witnesses  before  commis- 
sioners in  bankruptcy;  but^  independentlv  of  the  observations 
I  have  before  made  as  to  the  inapplicability  of  any  argument 
founded  thereon,  I  cannot  but  think  the  apprehended  mischief 
to  be  counteracted  by  rigorously  insisting  that  the  protection 
shall  extend  only  to  cases  where  the  evidence  is  given  on 
examinations  instituted  bona  file  for  the  purpose  of  advancing 
the  interest  of  the  creditors.  But  even  if  this  were  not  so, 
these  inconveniences  appear  to  me  to  be  greatly  outweighed 
by  the  graver  difficulties  I  have  pointed  out,  and  which  would 
have  the  effect  of  frustrating  the  purposes  for  which  the  protection 
is  afforded  by  the  law.  If  on  a  review  of  the  statute  the  meaning 
of  the  term  "disclose**  should  prove  to  be  what  I  have  suggested, 
and  inconveniences  should  arise  from  its  application  to  examinations 
in  bankruptcy,  the  remedy  must  be  found  by  fresh  legislation,  not 
by  a  distortion  of  the  sense  of  the  terms  of  existing  enactments. 
I  have  lastly  to  advert  to  that  class  of  statutes  in  which  protection 
is  afforded  to  delinquents  on  their  giving  evidence  of  criminal  acts 
in  which  they  have  been  implicated.  In  many  of  these  the  term 
'*  disclosure"  or  "  discovery"  (which  is  used  in  a  synonymous  sensej 
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occurs.  Thus^  in  the  various  acts  for  the  appointment  of  commis- 
sions for  inquiry  into  bribery  (of  which  the  act  of  the  15  &  16 
Yict.  c.  579  3S.  8,  9,  and  10,  may  be  taken  as  an  instance),  pro- 
tection is  given  to  offenders  making  discovery  or  disclosure  of 
criminal  acts  in  evidence  given  before  the  commissioners.  Now 
these  statutes^  more  especially  the  one  just  referred  to^  were  all 
passed  in  consequence  of  so  many  instances  of  criminal  acts 
having  come  to  lights  that  a  more  general  inquiry  became  expe- 
dient and  desirable.  The  acts  to  which  a  party  would  come  to 
depose  would  all  be  known  and  notorious  before  the  examination 
would  take  place ;  in  a  vast  number  of  instances  the  same  wit- 
nesses had  previously  been  examined  before  committees  of  the 
House  of  Commons.  Yet  it  never  occurred,  or  could  occur  to 
any  one,  to  suppose  that  the  statement  of  the  witness  under  the 
commission  was  not  a  discovery  or  disclosure  within  the  protecting 
enactment,  because  the  fact  deposed  to  had  been  before  openly 
stated  by  him,  or  otherwise  generally  known.  It  never  occurred 
to  any  one  that  if  one  of  the  parties  to  a  corrupt  act  had  given 
information,  the  other,  if  examined  before  the  commissioners,  must 
be  held  not  to  have  made  a  disclosure.  And,  to  make  the  case  a,a 
analogous  as  possible  to  the  present,  let  me  ask  what  would  havQ 
been  the  effect  if^  prior  to  the  issuing  of  such  a  commission,  aq 
action  had  been  instituted  for  penalties,  or  a  prosecution  com- 
menced against  the  offender  ?  Could  the  purpose  of  the  act  be 
frustrated  by  holding  that  there  could  be  no  disclosure  under  such 
circumstances  ?  I  apprehend,  beyond  all  question,  not.  Again, 
in  the  act  for  the  suppression  of  gaming-houses,  17  &  18  Vict, 
c.  38,  a  person  taken  on  suspected  premises  may  be  compelled  to 
give  eviuence  as  to  acts  of  gaming,  or  as  to  the  unlawful  obstruc- 
tion of  the  entrance  of  the  officers ;  and,  if  he  makes  a  true  and 
faithful  discovery,  he  becomes  entitled  to  immunity.  Yet  here 
the  circumstances  are  notorious ;  there  is  no  doubt  that  gaming 
has  been  going  on ;  the  obstruction  to  the  entrance  of  the  officers 
is  indisputable ;  a  prosecution  is  already  commenced ;  what  is 
wanted  is  legal  evidence  to  procure  facts  of  which  no  moral  doubt 
exists ;  yet  the  Legislature  treats  the  evidence  given  under  such  . 
circumstances  as  a  discovery  entitling  the  witness  to  immunity. 
There  are  other  statutes  giving  indemnity  to  offenders  simply  on 
their  giving  evidence  of  illegal  acts  to  which  such  statutes  have 
reference,  without  the  use  of  the  term  "  disclosure "  and  ^*  dis- 
covery." Of  this  the  act  6  Geo.  4,  c.  129,  s.  6,  the  act  for  the 
suppression  of  illegal  combinations  among  workmen,  is  an  instance. 
These  acts  appear  to  me  most  important,  as  showing  that  the  term 
**  disclosure,  as  applicable  to  evidence  given  by  offenders,  is  used 
by  the  Legislature  without  the  consideration  of  the  facts  spoken 
to  (being  previously  unknown)  being  involved  in  it ;  and,  further, 
that  where  the  production  of  such  evidence  is  deemed  desirable, 
the  escape  of  the  offender,  even  from  a  pending  prosecution,  is 
not  deemed  a  bar  to  its  being  obtained  by  immunity  to  the 
offender.     Looking,  therefore,  ta  the  use  of  the  term  in  question 
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ID  legal  language^  and  in  statutory  enactments  relating  both  to 
the  general  administration  of  the  kw^  and  more  particularly  to 
purposes  similar  and  analogous  to  the  present,  and  looking  also  to 
the  purposes  of  the  present  enactment,  and  the  effect  of  the  con- 
Btruction  of  the  word  **  disclose"  with  reference  to  such  purposes, 
I  am  irresistibly  led  to  the  conclusion  that  the  true  meaning  of 
the  term  as  it  occurs  in  this  statute  is  the  restricted  one  which 
attaches  to  it  in  all  these  numerous  instances ;  and  that,  conse- 
quently, the  defendants  have  sufficiently  disclosed  the  offence 
with  which  they  stand  charged,  and  are  therefore  entitled  to  our 
judgment. 

Lord  Campbell,  C.J. — I  by  no  means  wish  to  offer  anything 
by  way  of  reply  upon  the  judgment  we  have  just  heard  read  by 
my  Lord  Chief  Justice ;  but,  by  way  of  explanation,  I  wish  to 
make  the  single  observation  Aat  I  myself,  with  my  brethren  who 
have  agreed  with  me,  am  clearly  of  opinion  that  the  word  **  dis- 
close" may  admit  of  two  interpretations — both  the  discovery  of 
what  was  not  before  known,  and  a  statement  of  that  which  was 
before  known ;  and  we  are  only  to  look  to  see  in  which  sense  it  is 
used  by  the  Legislature,  knowing  that  in  one  set  of  statutes  it  is 
meant  by  way  of  discovery  of  that  which  was  before  not  known, 
and  in  other  statutes  of  that  which  had  been  before  known. 

Pollock,  C.B. — I  concur  entirely  in  the  judgment  of  Lord 
Campbell.  I  wish  to  make  only  one  observation  upon  the  subject. 
There  is  no  word  in  the  English  language  which  does  not  admit 
of  various  interpretations,  subject  to  the  remark  that  it  is  no  doubt 
iBrequently  found  that  the  imperfection  of  language  leads  to  liti- 
gation on  the  construction  of  statutes  and  the  meaning  of  terms. 
When  we  have  to  consider  what  is  the  meaning  of  a  statute,  and 
the  sense  in  which  the  word  is  used,  I  own  it  appears  to  me  that 
if  we  were  to  construe  the  word  "  disclose"  as  merely  ^*  statement" 
— however  much  it  might  have  been  prevalent,  and  universally 
notorious  before — we  should  entirely  defeat  the  object  of  the 
Legislature.  On  the  other  hand,  in  my  opinion,  the  intention  of 
the  Legislature  being  to  punish  crime,  if  we  put  the  interpretation 
upon  the  word  "  disclose  as  making  known  (and  even  then  there 
must  be  a  reasonable  interpretation  of  making  known  for  the  first 
time),  it  is  not  because  it  is  known  to  one  of  the  parties,  or  to  the 
bankrupt — it  is  not  because  it  may  be  known  to  the  person  whom 
be  has  employed  in  the  fraud  that  he  has  committed — that  there- 
fore it  may  not  be  competent  to  him  to  disclose  it.  Even  when 
you  adopt  that  view  of  the  sense  which  is  attributed  to  the  word 
**  disclose,"  there  still  will  arise  those  considerations  which  occur 
in  judicial  inquiries  under  any  circumstances.  But  the  ground 
on  which  I  concur  with  my  Lord  Campbell  is  shortly  this : — I  am 
of  opinion  clearly  that  an  act  of  Parliament  which  is  directed 
against  crime  must  have  been  intended  to  be  effectual;  and  I 
think  the  interest  of  the  public  in  the  punishment  of  crime  was 
far  more  within  the  view  of  the  Legislature  than  the  possible 
interests  of  creditors  under  a  commission,  or  a  creditor  against  a 
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debtor;  and  I  tl^nk^  if  we  were  to  construe  the  word  *^  disclose'^ 
in  the  sense  of  merely  *'  stating,"  however  much  we  might  have 
been  aware  of  the  object  for  which  it  was  made  (as  in  this  case  it 
was  already  the  subject  of  a  criminal  investigation,  with  every- 
thing disclosed  before  the  magistrate,  and  in  the  presence  of  the 
prisoner)^  we  should^  I  thinks  in  effect  repeal  the  act  of  Parlia- 
ment ;  and  I  think  we  are  bound  to  put  that  construction  on  the 
language  of  the  act  which  will  make  it  effectual,  and  not  make  it 
abortive.  Conviction  affirmed. 

Ballantine  (Seijt.)  and  Robinson  for  the  defendant  Skeen. 

Giffard  for  the  defendant  Freeman, 
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April  21,  1859.    ' 

(Before  Lord  Campbell,  C. J.,  Eble,  Crompton,  and  Hill,  JJ.) 

Martin  (appellant)  v.  Pridgeon  (respondent),  (a) 

Conviction — Summons — Variance — Drunk  and  riotous^-^W  Sf  12  Vict 

c.  43, «.  1. 

A  person  was  brought  before  a  magistrate  on  a  summons  for  being  drunk 
and  riotous  in  a  public  street^  contrary  to  the  statute  10  &  1 1  Vict, 
c.  89,  s,  29,  but  the  proof  failing  as  to  being  riotous^  the  magistrate 
convicted  him  under  the  21  Jac,  c.  7,  s.  3,  and  fined  him  5s.  for  being 
drunk : 

Held,  that  the  conviction  was  bad,  and  that  the  defect  in  the  summons 
was  not  cured  by  the  II  i'  12  Vict,  c,  43,  *.  1. 

AT  a  Petty  Sessions  held  at  Torquay  (Devon),  on  the  17th  of 
Jan.  1859^  the  appellant  appeared  before  the  justices  of  the 
peace  to  answer  to  a  summons  obtained  by  the  respondent, 

*^For  that  he,  the  said  John  Martin,  on  the  12th  of  January 
instant,  in  the  public  street  at  Torquay,  within  the  district  of, 
&c.,  was  drunk  and  guilty  of  riotous  behaviour,  contrary  to  the 
statute." 

The    offence  was  created   by  the  10  &  11  Vict.    c.  89  (The 

(a)  Reported  by  J.  Thompson.  Esq.,  Barrister  at-Law. 
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Town  Police  Clauses  Act,  1847),  s,  29  :  "Every  person  drunk  in 
any  street,  and  guilty  of  any  riotous  or  indecent  Denaviourtherein, 
&C5  shall  be  liable  to  a  penalty  not  exceeding  40«.  for  every  such 
offence,  or,  in  the  discretion  of  the  justice  before  whom  he  is  con- 
victed, to  imprisonment  for  a  period  not  exceeding  seven  days." 

The  Town  Police  Clauses  Act  is  incorporated  into  the  Public 
Health  Act,  1848,  which  had  been  applied  to  Torquay. 

The  charge  of  drunkenness  only  was  proved  to  the  satisfaction 
of  the  justices,  that  of  riotous  behaviour  not  being  sustained. 

The  justices  thereupon  convicted  the  appellant  of  the  offence  of 
drunkenness  only,  under  the  21  Jac.  1,  c.  7,  s.  3,  which  enacts, 
*'  That  every  person  who  shall  be  drunk,  and  thereof  be  convicted 
before  one  justice  or  mayor,  on  view,  confession,  or  oath  of  one 
witness,  shall  forfeit  for  the  first  offence  5«."  &c. ;  and  they  imposed 
upon  lum  the  fine  of  5«.,  to  include  costs,  which  was  forthwith 
paid. 

The  appellant  being  dissatisfied  with  the  decision  of  the  justices, 
as  being  erroneous  in  point  of  law,  on  the  ground  that  the  wording 
of  the  summons  showed  that  the  charge  was  intended  to  be  laid 
under  the  first-named  statute,  and  contending  that  it  was  not 
competent  to  the  justices  to  convict  under  the  last  statute,  applied 
for  a  case  under  the  20  &  21  Vict,  c  43,  for  the  opinion  of  the 
Court  of  Queen's  Bench,  which  was  granted. 

*7.  D.  Coleridge^  for  the  respondent. — The  question  turns  on 
the  11  &  12  Vict.  c.  43,  s.  1,  and  unless  that  applies,  it  is  admitted 
that  the  conviction  cannot  be  sustained.  '^  No  objection  shall  be 
taken  or  allowed  to  any  information,  complaint,  or  summons  for 
any  alleged  defect  therein  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  complaint,  or  summons,  and 
the  evidence  adduced  on  the  part  of  the  informant,  or  complainant, 
at  the  hearing  of  such  information  or  complaint  as  hereinafter 
mentioned ;  but  if  any  such  variance  shall  appear  to  the  justice  or 
justices  present  and  acting  at  such  hearing,  to  be  such  that  the 
party  so  summoned  and  appearing  has  been  thereby  deceived  or 
misled,  it  shall  be  lawful  for  such  justice  or  justices,  upon  such 
terms  as  he  or  they  shall  think  fit,  to  adjourn  the  hearing  of  the 
case  to  some  future  day." 

CsOMPTON,  J. — Is  not  that  enactment  intended  to  meet  the  case 
of  a  variance?  But  here  the  appellant  was  brought  up  on  one 
charge,  and  convicted  upon  the  evidence  of  a  totally  different  charge. 

Coleridge. — Here  there  was  nothing  on  the  face  of  the  summons 
by  which  he  was  misled  as  to  the  charge  intended  to  be  brought 
against  him.  He  was  summoned  for  being  drunk  and  riotous,  and 
}t  was  proved  that  he  was  drunk. 

Cbompton,  J. — By  the  one  statute  the  offence  is  punishable 
wiUi  a  penalty  of  40«.  or  seven  days'  imprisonment,  and  by  the 
other  with  a  penalty  of  5s.  only ;  and  you  say  it  is  a  variance  only, 
because  the  evidence  proving  the  latter  offence  would  support  part 
pf  the  former.  That  is  not  so ;  variance  points  to  some  difference 
]i)e.tween  the  allegation  and  proof  of  time  or  place,  or  such  like 
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Martin,  matters.     The  proof  waa  of  a  totally  different  offence  to  that  in 

Pbxdobon.  ^^^  summons.    The  magistrates  might  have  had  a  correct  summons 

drawn  up  in  a  moment. 

]^  Lord  Campbell,  C.J. — The  appellant  was  convicted  of  a  totally 

Convtciioih—  different  offence,  under  a  different  act  of  parliament. 

y^ariance.  Sowt/eTy  for  the  appellant,  was  not  called  upon. 

Conviction  quashed* 


COUllT  OF  QUEEN'S  BENCH. 
April  28,  1859. 
(Before  Lord  Campbell,  C. J.,  Erle,  Cuompton,  and  Hill,  JJ.) 
Hancock  v.  Somes,  (a) 

Assault — Summons  to  police  court — Dismissal  on  ground  of  being  of  too 
trifling  a  nature — ^9  Geo,  4,  c.  31,  ss,  27,  28. 

Where  a  magistrate  dismisses  a  complaintfor  assault  and  battery  on  any 
of  the  three  grounds  mentioned  in  sect,  2*1  of  9  Geo,  4,  c,  Z\^  he  is 
bound  to  grant  the  certificate  provided  by  that  section  for  the  protec' 
tion  of  the  party  accused. 

He  may  grant  it,  though  neither  party  be  present  at  the  time  he  grants  U. 

Where  both  parties  had  left  the  court  after  the  hearing  of  the  case,  and 
in  their  absence,  and  without  notice  to  them,  the  magistrate  directed 
the  clerk  to  make  out  the  certificate  before  the  next  case  was  called  on, 
which  the  clerk  did,  and  a  day  or  two  after  sent  it  to  the  party  entitled 
to  it: 

Seld^  a  sufficient  compliance  with  9  Geo,  4,  c.  31,  s,  27,  which  directs 
the  magistrates  ^^forthwUK^  to  make  out  the  certificate, 

A  CTION  for  assault  and  battery. 

Plea  (among  others) — That  the  plaintiff  summoned  the  defendant 
to  the  Greenwich  Police  Court  on  a  complaint  of  the  trespasses  in 
the  declaration,  that  the  defendant  appeared,  and  that  the  case  was 
heard,  and  that  the  magistrate  found  that  the  said  trespasses  were 
so  trifling  as  not  to  merit  any  punishment,  and  dismissed  the  com- 
plaint, and  did  forthwith  make  out  a  certificate  stating  the  fact 

(a)  Reported  hj  J.  Thompson,  Esq^  Barmtor-at-Law. 
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of  such  dismissal,  and  did  forthwith  deliver  the  same  to  the  defen- 
dant. 

At  the  trial  before  Erie,  J.,  in  London  (February  25, 1859),  the 
verdict  was  directed  for  the  defendant  on  this  plea. 

The  hearing  at  the  police  court  took  place  on  the  27th  of 
September,  1858,  and  after  the  magistrate  had  dismissed  the 
summons,  the  parties .  left  the  court.  Before  the  next  case  was 
called  on,  the  magistrate  ordered  the  clerk  of  the  court  to  make 
out  the  certificate,  pursuant  to  the  9  Geo.  4.  c.  31.  Neither  of 
the  parties  were  then  present,  nor  had  anything  been  said  about 
the  certificate.  The  clerk  made  it  out,  and  a  day  or  two  after- 
wards sent  it  to  the  defendant. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict, 

Raymond  showed  cause. — The  9  Geo.  4,  c.  31,  s.  27,  recites 
that,  whereas  it  is  expedient  that  a  summary  power  of  punishing 
persons  for  common  assaults  and  batteries  should  be  provided,  &c, 
and  then  provides  for  the  hearing  of  such  cases,  and,  upon  convic- 
tion, a  penalty,  &c,  not  exceeding  61. ;  ^^  but  if  the  justices  upon 
the  hearing  shall  deem  the  ofience  not  to  be  proved,  or  shall  find 
the  assault  or  battery  to  have  been  justified,  or  so  trifling  as  not 
to  merit  any  punishment,  and  shall  accordingly  dismiss  the  com- 
plaint, they  shall  forthwith  make  out  a  certificate  under  their 
nands,  &a,  stating  the  fact  of  such  dismissal,  and  shall  deliver  such 
certificate  to  the  party  against  whom  the  complaint  was  preferred." 
Then  section  28  enacts  that  if  any  person  who  shall  have  obtained 
such  certificate,  or  having  been  convicted,  shall  have  paid  the  fine, 
*'  in  every  such  case  he  shall  be  released  from  all  further  or  other 
proceedings,  civil  or  criminal,  for  the  same  cause."  The  granting 
of  the  certificate  is  not  a  judicial  but  a  ministerial  act ;  the  magis- 
trate cannot  withhold  it  after  be  has  judicially  determined  whether 
the  case  falls  within  any  one  of  the  three  classes  mentioned  in  sect 
27,which  entitle  the  party  summoned  to  a  certificate.  The  certificate 
is  in  the  nature  of  a  record  of  such  judicial  finding,  and  it  was  not 
necessary  for  the  parties  to  be  present  when  such  record  was  made 
out.  If  it  were  necessary  to  establish  that  it  was  made  out  forth- 
with, here  there  is  evidence  of  that,  as  the  clerk  was  directed  to 
make  it  out  before  the  next  case  was  called  on :  ( Tunnicliffe  v. 
Teddy  5  C.  B.  553.) 

Jf.  Llot/d  contra. — This  is  a  kind  of  statutable  plea  of  autrefois 
acquit,  and  the  Legislature  did  not  intend  that  the  certificate 
should  be  simply  a  record  or  evidence  of  the  magistrate's  decision. 
The  reasoning  of  the  court  in  Reff.  v.  Robinson  (12  Ad.  &  Ell. 
672)  shows  that  the  granting  of  the  certificate  is  a  judicial  act, 
and  discretionary,  and  that  it  should  be  done  when  the  parties  are 
present.  [Hill,  J.,  referred  to  Reg.  v.  Walker,  2  M.  &  B.  446.] 
That  was  a  conviction;  here  the  complaint  was  dismissed,  which  is 
difierent 

Lord  Campbell,  C.J. — I  am  of  opinion  that  this  rule  should 
be  discharged.  The  question  depends  on  whether  it  is  discre- 
tionary on  the  part  of  the  magistrate  to  grant  or  withhold  the 


Hahoock 
r. 

SOHES. 

1859. 

Assault — 
Certificale, 


174 


CRIMINAL  LAW  OASES. 


Hanoogk 

V. 

80MBS. 

1859. 

Assault — 
CertifioaU. 


certificate.  If  it  is  discretionary,  and  in  the  nature  of  a  judicial 
act,  he  ought  forthwith  to  exercise  his  discretion,  and  it  should 
be  done  immediately,  and  in  the  presence  of  the  opposite 
party.  I  think  it  is  not  discretionary;  for  it  is  not  the  policy 
of  legislation  that  any  person  who  has  been  once  exposed  to 
peril  before  a  tribunal,  should  be  further  exposed  to  peril  for 
the  same  cause.  Here  the  magistrate  held  that  the  offence  was 
too  frivolous  to  merit  any  punishment,  and  dismissed  the  complaint; 
and  having  given  that  judgment  he  was  bound  to  grant  a  certifi- 
cate for  the  protection  of  the  party  accused.  Now  he  did  grant  it 
forthwith  as  it  appears  to  me.  As  at  present  advised,  I  think  the 
party  has  a  right  to  demand  the  certificate  forthwith.  This  is 
not  like  granting  a  certificate  for  a  special  jury,  which  is  a  judicial 
act^  and  must  be  done  forthwith :  it  is  in  the  nature  of  a  ministerial 
act.  After  the  judgment  has  been  given,  the  magistrate  is  to 
give  the  certificate,  which  is  a  record  of  that  judgment.  That 
being  so,  the  defendant  had  de  jure  a  right  to  the  certificate,  and 
might  demand  it  forthwith,  and  it  is  wholly  immaterial  whether 
the  prosecutor  is  present  or  not.  It  is  true  that  some  language 
of  the  judges  in  Reg.  v.  Robinson  is  inconsistent  with  this  view ; 
but  in  those  remarks  I  do  not  concur,  nor  do  they  affect  the 
decision  in  that  case,  which  was  correct. 

Cbompton,  J. — I  am  of  the  same  opinion.  I  think  the  magis- 
trate is  bound  to  grant  the  certificate.  I  cannot  see  upon  what 
he  has  to  exercise  his  discretion,  after  he  has  come  to  the  decision 
that  the  complaint  falls  within  one  of  the  three  cases  in  sect.  27. 
"  Forthwith"  may  possibly  mean  that  he  shall  not  be  allowed  to 
grant  it  when  the  matter  has  passed  out  of  his  mind ;  and  Reg.  v. 
Robinson  can  only  be  supported  on  that  view.  The  word  "shall," 
used  as  it  is  in  this  section,  seems  to  me  to  make  it  imperative  on 
the  magistrate  to  grant  the  certificate.  I  also  cannot  agree  in  the 
reasoning  of  the  court  in  Reg.  v.  Robinson. 

Hill,  J. — I  am  of  the  same  opinion.  The  statute  created  a 
new  jurisdiction  to  determine  complaints  for  common  assaults  and 
batteries.  If  the  magistrate  hears  the  complaint  on  the  merits 
and  dismisses  it  on  any  one  of  the  three  points  in  sect.  27,  then, 
for  the  protection  of  the  party,  he  is  bound  to  grant  a  certificate. 

Erle,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the 
certificate  is  analogous  to  a  record  after  verdict. 

Rule  discharged. 
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COURT  OF  QUEEN'S  BENCH. 

Jpnl  28,  1859. 

(Before  Lord  Campbell,  C.  J.,  Eele,  Crompton,  and  Hill,  J  J.) 

Coster  v.  Hetherington.  (a) 

Where  a  magistrate  dismisses  a  complaint  for  assault  on  any  of  the 
grounds  mentioned  in  9  Geo.  4,  c.  31,  s,  27,  he  is  not  bound  to  grant 
the  certificate  given  by  the  section  immediately^  if  not  asked  for. 
But  if  he  does  grant  it  immediately  on  being  asked  for  it,  though  the 
application  for  it  is  not  until  some  days  after  the  hearing^  that  is  a 
sufficient  compliance  with  the  section  which  says,  "and  shall  forth- 
with  make  out  a  certificatey^  ^c. 

A  CTION  for  an  assault. 

Flea  (among  others),  that  the  matter  had  been  inquired  into 
before  Mr.  Long,  the  police  magistrate,  who  had  dismissed  the 
complaint,  and  granted  the  certificate  given  bj  the  9  Geo.  4,  c  31, 
8.  27. 

The  action  was  tried  before  Wightman,  J.,  at  the  last  Surrey 
Assizes,  when  it  appeared  that  the  assault  was  committed  on  the 
8th  of  February,  that  the  plaintiff  took  out  a  summons  at  the 
Marylebone  Police  Court,  which  was  heard  on  the  17th,  when  Mr. 
Long  dismissed  the  summons.  On  the  18th  this  action  was  com- 
menced, and  the  writ  served  on  the  19th.  On  Tuesday,  the 
22nd,  the  defendant's  application  was  made  at  the  police  court  for 
a  certificate  under  the  9  Geo.  4,  c  31,  s.  27,  which  was  not  granted 
until  the  24th  in  consequence  of  Mr.  Long's  non-attendance  at 
the  court  in  the  intervaL  The  certificate  was  dated  as  of  the  17th 
of  February.  The  learned  judge  directed  a  verdict  for  the  defen- 
dant on  this  plea. 

A  rule  nisi  having  been  obtained  to  enter  the  verdict  for  the 
plaintiff  for  405.  pursuant  to  leave, 

Archibald  showed  cause. — The  9  Geo.  4,  c.  31,  s.  57,  means  that 
the  mamstrate  is  to  grant  the  certificate  forthwith  on  the  party 
asking  it.  If  *^  forthwith  "  means  within  a  reasonable  time,  that 
must  DC  construed  with  reference  to  the  object  of  the  statute,  and 
here  the  application  for  the  certificate  was  within  a  reasonable 
time  within  that  object:  {Reg.  v.  Worcester^  7  DowL  789;  Page  v. 
Pearce,  9  Dowl.  815.) 

(a)  Reported  by  J.  Thohpsoit,  Esq.,  B«rri8ter-«t-Law. 
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C08TER  Prentice  contra. — This  is  an  act  which  is  to  be  done  forthwith 

HsTHERiNa-  ^hile  the  matter  is  fresh  in  the  magistrate's  mind.  It  is  like  a 
TON.  notice  of  appeal,  which  is  to  be  given  forthwith:  {Grace  v.  Clinch, 
—       4Q.B.606.) 

Lord  Campbell,  C.J. — The  act  of  the  magistrate  in  granting 

Atsaui^—  a  certificate  under  9  Geo.  4,  c.  31,  s.  27,  is  not  judicial  or  discre- 
Certificate.  tionary ;  he  is  bound  to  do  it.  Having  heard  the  case  and  formed 
an  opinion  upon  it,  whether  he  expresses  it  formally  or  not,  the 
magistrate  is  bound  on  the  application  of  the  party  accused  to 
grant  the  certificate.  The  word  "  forthwith"  does  not  make  it 
conditional ;  it  is  merely  an  intimation  that  it  is  the  magistrate's 
duty  to  grant  the  certificate  forthwith  if  demanded.  It  is  not  the 
absolute  duty  of  the  magistrate  to  grant  it  without  being  asked 
for  it ;  but  where  it  is  asked  for,  it  is  the  magistrate's  duty  to 
grant  it,  and  he  cannot  refuse  it ;  and  having  granted  it,  it  becomes 
merely  a  record  of  what  he  has  before  decided.  Unless  **  forth- 
with" is  an  imperative  condition,  it  cannot  be  material  that  the 
certificate  was  not  granted  immediately  on  the  adjudication.  In 
this  case  I  think  that  the  certificate  was  granted  forthwith  within 
the  meaning  of  the  Legislature. 

Erle,  J. — It  is  clear  to  me  that  the  certificate  was  intended  to 
be  given  as  a  protection  to  the  accused  party,  and  that  he  had  a 
right  to  it  under  sect  27.  It  is  a  matter  demandable  ex  debito 
justitice.  There  can  be  no  use  in  making  the  magistrate  draw  up  the 
certificate  if  no  one  demands  it.  I  think  that  the  certificate  is 
given  forthwith  within  the  meaning  of  the  section,  if  given  on  the 
application  of  the  party  entitled  to  it 
Crompton  and  Hill,  JJ.,  concurred. 

Rule  discharged^ 
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COURT  OF  QUEEN'S  BENCH- 

April  30,  1859. 

(Before  Lord  Campbell,  CJ*.,  and  Hill,  J.) 

Reg.  v.  Skelton.  (a) 

PFeiffkis  and  measures — 5  j-  6  WUL  4,  c.  63 — Stamping  by  impectors — 

Jurisdiction, 

The  5  4r6  Will,  4,  c.  63,  *.  25,  enacts  "  that  any  inspector  knotoingly 
stamping  any  weights  or  measures  of  any  person  raiding  within  the 
limits  of  any  local  jurisdiction  for  which  another  inspector  may  have 
been  legally  appointedy'*  shall  forfeit  a  sum  not  exceeding  20s.  for 
every  weight  so  stamped : 

Heldj  that  such  prohibition  applies  to  aU  inspectors  of  weights  and 
measures^  whe&er  appointed  by  the  authorities  of  a  city  or  by  the 
county  justices^  and  forbids  each  of  them  from  stamping  weights  or 
measures  of  persons  residing  within  a  district  for  which  another 
inspector  had  been  legally  appointed. 

IN  this  case  Clement  Skelton  had  been  convicted  by  two  of  the 
justices  for  the  borough  of  Carlisle,  under  the  5  &  6  WilL  4, 
c«  63,  for  unlawfully  stamping  nine  iron  weights,  the  property  of 
one  Bates. 

The  conviction  was  appealed  against,  and  was  confirmed  by  the 
Court  of  Quarter  Sessions,  subject  to  the  opinion  of  this  Court 
upon  a  case,  which,  after  referring  to  the  several  clauses  of  the 
5  &  6  Will.  4,  c  63,  relating  to  the  subject^  stated,  that  under 
the  provisions  of  tluit  act  the  justices  of  the  peace  for  the  county 
of  Cumberland  had  appointed  six  inspectors,  to  each  of  whom  a 
separate  district  was  allotted,  and  that  district  stamps  had  been 
provided  for  each  inspector  for  stamping  weights,  and  that  one  of 
these  inspectors  was  G.  W.  Oakley,  whose  district  was  called 
^^  Cumbenand  ward,"  and  whose  duty  was  to  compare  and  stamp 
all  weights  and  measures  of  persons  residing  within  such  district ; 
that  the  appellant  was  the  inspector  appomted  under  the  act  for 
the  city  of  Carlisle ;  that  the  appellant  at  his  office  in  the  said  city 
stamped  nine  iron  weights,  the  property  of  one  Bates, .  a  person 

(a)  Reported  hj  J.  Thomfsoit,  Eiq.,  Barrister-at-Law. 
VOL.   VIII,  N 
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^^-        residing  within  the  said  district  of  Cumberland  ward>  which  were 
Skeltoh.     brought  to  him  for  that  purpose. 

The   question    for    the   opinion    of  the  Court   was,   whether 

^^'  -  the  words  in  the  latter  part  of  sect.  25  of  the  above  act, "  but 
sumunng  t^**  ^^7  inspector  knowingly  stamping  any  weights  or  measures 
weipkUH--  of  any  person  residing  within  the  limits  of  any  local  jurisdic- 
•'**''****^^^*^  tion  for  which  another  inspector  may  have  been  legally  appointed 
as  aforesaid,  shall  forfeit  a  sum  not  exceeding  2Q5.  for  every 
weight  or  measure  which  he  may  so  stamp,"  prohibit  only 
inspectors  appointed  by  county  justices,  who  come  to  any  place 
within  the  limits  of  such  a  jurisdiction  as  that  of  the  city  of  Car- 
lisle, for  the  purpose  of  inspecting  and  stamping  the  weights  and 
measures  of  any  person  residing  within  the  district  for  which  such 
inspectors  may  have  been  appointed,  from  stamping  weights  and 
measures  of  persons  residing  within  the  limits  of  such  jurisdiction? 
or  whether  the  words  apply  to  all  inspectors,  whether  appointed  by 
the  authorities  of  the  city  or  the  justices  of  the  county,  and 
prohibit  each  of  them  from  stamping  weights  and  measures  of 
persons  residing  within  a  district  for  which  another  inspector  has 
been  legally  appointed  ? 

PcLshhyy  for  the  respondent.  —  The  district  inspectors  have 
local  jurisdictions,  and  it  is  monstrous  to  suppose  that  the  city 
inspector  should  have  authority  to  stamp  weights  and  measures  of 
people  residing  all  over  England.  The  word  "jurisdiction"  means 
the  places  over  which  their  duties  extend.  Cities  and  counties 
are  equally  local. 

P.  Thomson^  contra. — In  Carlisle  this  inspector  had  power  to 
stamp  any  weights  and  measures  of  persons  residing  anywhera 
The  word  "exclusively"  points  only  to  the  persons:  (35  Geo.  3, 
c.  102;  4  &  5  Will  4,  c.  49,  s.  10;  6  &  6  Will.  4,  c.  63,  ss.  17, 
21,  24,  25.) 

Lord  Campbell,  C.J. — I  am  of  opinion  that  these  words  apply 
to  all  inspectors  of  weights  and  measures ;  the  act  says  ^'  that  any 
inspector  knowingly  stamping  any  weights  or  measures  of  any 
person  residing  within  the  limits  of  any  local  jurisdiction  for 
which  another  inspector  may  have  been  legally  appointed,  shall 
forfeit,"  &C.  That  seems  to  me  to  say  that  an  inspeetor  shall  be 
tinder  a  certain  restriction,  viz.,  that  he  shall  not  stamp  within  his 
own  limits  any  weight  for  any  person  he  knows  to  be  living  within 
the  jurisdiction  of  another  legally  appointed  inspector.  If  he 
receive  an  application  to  stamp  such  weights,  he  must  send  the 
applicant  to  his  own  inspector.  I  see  no  inconvenience  resulting 
from  such  a  construction. 

Hill,  J. — I  am  of  the  same  opinion.  I  see  no  reason  to  depart 
from  the  plain  words  of  the  statute.  Here  the  party  convicted  was 
appointed  for  the  city  of  Carlisle,  and  he  knowingly  stamped  the 
weights  of  a  person  residing  in  the  jurisdiction  of  another  inspector. 
I  think  the  c<mviction  was  right..  Convictian  affirmed. 
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COURT  OF  CRIMINAL  APPEAL, 
AprH  SO,  1859. 

(Before  Cookburn,  C.J.,  Eble,  J.,  Cbompton,  J.,  Bramwell, 
B.,  and  Watson,  B.) 

Reg.  v.  J.  S.  SuKLET.  (a) 

Naval  9tare9-^Broad  arrow  mark — Illegal  possession — ^9  ^  10  Will.  3, 

c.  41,  s,  2. 

Bags  marked  M,  toitk  tkeir  contents,  addressed  to  (r.,  an  officer  of  the 
railway  company  at  Nine  Elms,  were  taken  by  two  females  to  the 
Portsmouth  station,  and  duly  forwarded  to  London  by  railway^  and 
deposited  in  the  goods  department  of  the  railway  at  Nine  Elms, 
London,  where  G,  acted  as  officer.  The  prisoner^  a  marine  store 
dealer  at  Portsmouth,  wrote  and  telegraphed  to  such  officer  of  the  rail- 
way company  to  deliver  the  bags  to  Mr,  Emmanuel  This  was  not 
done.  But  a  Utter  written  by  G.,  stating  "  There  are  several  bags  lying 
at  this  station,  consigned  by  you  to  me,  marked  M;  to  whom  are  they 
to  be  delivered  f*  was  shown  to  the  prisoner  by  a  clerk  in  the  railway 
office.  The  prisoner,  in  reply,  directed  the  ckrk  to  telegraph  to  deliver 
to  Emmanuel,  as  before.  The  bags,  in  consequence  of  information, 
were  openedat  the  goods  department,  and  were  found  to  contain  naval 
stores  marked  with  the  broad  arrow.  Bags  had  been  previously  for- 
warded  in  a  similar  manner  by  the  railway  to  their  goods  department 
in  London,  marked  E,  which  the  prisoner  had  directed  to  be  delivered 
to  Mr,  Emmanuel: 

Held,  that  there  was  evidence  to  support  a  conviction  against  the 
prisoner  for  having  in  his  custody,  possession  and  keeping  naval 
stores  marked  with  the  broad  arrow,  contrary  to  the  9  Sf  \0  fFilL 
8»c.41,f.  2. 

''I^HE  following  caee  was  reserved  by  the  Recorder  of  Ports- 
-L      mouth : — 

The  prisoner  was  tried  before  me  at  the  last  Quarter  Sessions 
for  the  Borough  of  Portsmouth,  upon  the  following  indictment, 
framed  under  the  provisions  of  9  &  10  WilL  3,  c.  41 : — 

Borough  of  Portsmouth. — The  jurors  of  our  Lady  the  Queen 

(a)  Roported  hj  J.  Thompson,  Esq.,  Bamster-at-Law. 
K  2 
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^■«-        upon  their  oath  present,  that  John  Smith  Sunley^  late  of  the 
SuHLET.      parish  of  Portsea,  in  the  Borough  of  Portsmouth,  in  the  County 

of  Southampton,  labourer,  on  the  28th  day  of  August  in  the  year 

^^'       of  our  Lord,   1858,  with  force  and  arms,  in  the  parish  aforesaid, 
Naval  stores—  ^^  *^®  borough  aforesaid,  in  the  said  county,  unlawfully  had  in  the 

lUegta  custody y  possession  and  keeping  of  him  the  said  John  Smith  Sunley, 
possession,  certain  naval  stores,  marked  with  the  mark  usually  used  to  and 
marked  upon  such  like  naval  stores  of  our  said  Lady  the  Queen, 
that  is  to  say,  20lbs.  weight  of  copper  nails,  each  of  the  said  nails 
being  stamped  and  marked  with  the  broad  arrow ;  SOlbs.  weight 
of  mixed  metal  nails,  each  of  the  said  mixed  metal  nails  bemg 
stamped  and  marked  with  the  broad  arrow ;  50lbs.  weight  of  pieces 
of  copper,  each  of  tbe  said  pieces  of  copper  being  stamped  and  marked 
with  the  broad  arrow ;  and  50lbs.  weight  of  pieces  of  mixed  metal, 
each  of  the  said  pieces  of  mixed  metal  being  stamped  and  marked  with 
the  broad  arrow;  which  said  naval  stores  so  stamped  and  marked  as 
aforesaid,  were  then  and  there  found  in  the  custody,  possession  and 
keeping  of  him  the  said  John  Smith  Sunley,  not  being  a  con- 
tractor with  the  principal  officers  or  commissioners  of  our  said 
Lady  the  Queen,  of  the  Navy,  Ordnance,  or  Victuallers  for  the  use 
of  our  said  Lady  the  Queen,  or  employed  by  any  contractor  with 
the  principal  officers  or  commissioners  of  our  said  Lady  the 
Queen,  of  the  Navy,  Ordnance,  or  Victuallers  for  the  use  of  our 
said  Lady  the  Queen ;  and  he  the  said  John  Smith  Sunley  not 
being  a  contractor  with  the  Commissioners  for  executing  the  office 
of  Lord  High  Admiral  of  theUnited  Kingdom  of  Great  'Britain  and 
Ireland,  for  the  use  of  our  Lady  the  Queen,  or  employed  by  any 
contractor  with  the  said  last  mentioned  Commissioners  for  the  use 
of  our  Lady  the  Queen  to  make  any  stores  of  war  or  naval  stores 
whatever,  to  the  diminution  of  the  naval  stores  of  our  said  Lady 
the  Queen,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

The  following  facts  and  documents  were  proved : — 
The  prisoner  was  a  dealer  in  marine  stores,  carrying  on  business 
at  Portsmouth. 

On  the  27th  of  August,  1858,  several  ba^  marked  with  the 
letter  M,  and  addressed  to  Mr.  Godson,  Nine  Elms  station,  were 
brought  to  the  Landport  station,  at  Portsmouth,  of  the  London 
and  South  Western  Railway,  by  two  women,  and  were  dis- 
patched by  the  train  to  London. 

They  arrived  safely  and  in  the  same  condition  in  which  they 
were  dispatched  from  Portsmouth,  at  the  Nine  Elms  station,  where 
they  were  unloaded  and  deposited  in  the  goods  department  of  the 
London  and  South  Western  Railway,  at  the  station. 

Bags  similarly  addressed,  but  marked  with  the  letter  E,  had 
several  times  before  been  sent  in  a  similar  manner  from  Ports- 
mouth to  London. 

The  following  paper  was  written  by  the  prisoner  at  the 
Nine    Elms   station,  some   time  before  any  bags  addressed  to 
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Mr.  Godson^  and  marked  with  the  letter  E»  had  been  received       ^^ 
there : —  Sotot. 

'*  Goods  marked  E  always  deliver  to  the  order  of  A.  Emmanuel,        is59. 
61,  Marylebone-lane." 

On  the  26th  of  August,  1858,  the  following  letter,  in  the  hand-     ^^^ 
writii^  of  the  prisoner,  was  received  by  Mr.  Godson,  at  the  Nine 
Elms  station,  through  the  post : — 

**  Mr.  Godson. 


Jiaval 


«< 


'  Sir, — Please  to  deliver  goods  marked  M  to  Mr.  Emmanuel^ 
and  oblige, 


"  Yours  respectfully, 
«J.  S. 


SUNLET.'* 


On  the  Ist  of  September,  1858,  the  prisoner  came  to  the  goods 
department  of  the  Landport  station  at  Portsmouth,  belonging  to 
Jthe  London  and  South  Western  Railway,  and  saw  there  the 
clerk  of  the  goods  department.  He  produced  to  the  clerk  the 
following  letter  written  for  Mr.  Godson,  and  at  his  desire,  by  Mr. 
&x>tt,  the  chief  clerk  at  the  Nine  Elms  station : — 

^  London  and  South  Western  Railway, 
^  Superintendent's  Office,  Nine  Elms.  (S.) 
**  In  your  reply 


refer  to  the  enclosed* 

^*  Dear  Sir, 
**  There  are  several  bass  lying  at  this  station,  consigned  by 
you  to  me,  and  marked  M.  To  whom  are  they  to  be  deliver^ 
or  forwarded  ?  Mr.  Emmanuel  has  applied  for  goods  from  you 
lying  to  his  order,  but  as  I  am  not  aware  he  is  entitled  to  these 
bags,  1  have  declined  to  deUver  until  I  am  advised  who  is  the  real 
owner. 

'*  Yours  obediently, 

«  W.  F.  Godson, 
"p.  S.W.  R 
^*Mr.  Sunley,  26,  Hy mouth  Street,  Southsea." 

Indorsed  on  the  back  of  this,  in  pencil,  in  the  prisoner's  hand- 
writing, were  tiiese  words  ^ — 

*"  Sir, 
**  Mr.  Mountain, — Please  telegraph  to  deliver  M  t  o  Mr.  Em- 
manuel, as  before,  and  oblige, 

^*  Yours, 

^^J.  S.  SUNLBT." 

The  prisoner  had  also  with  him  another  paper  written,  which  ho 
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^'        showed  to  the  clerk,  on  which  were  the  following  words  in  his  own 
SuNLEY.      handwriting  :— 

I859!  "  To  Mr.  Godson. 

- —  "  ^  ^^^  goods  lying  at  the  station  marked  M,  to  be  delivered 

/a^^^^to  Emmanuel,   as  previously  advised.       Advise  Emmanuel  on 
possesium.     receipt  of  this,  with  instructions  to  remit  by  return  of  post.     To 
M.  E.  C. — Please  to  apply  for  goods  and  remit  on  account." 

On  the  back  of  this  second  paper  were  written,  also  in  the 
prisoner's  handwriting,  the  following  words : — 

**  I  have  been  expecting  the  cash,  and  Mr.  Godson's  forgetful* 
ness  or  oversight  has  inconvenienced  me  much.  Should  it  prove 
my  fault,  I  will  pay.     If  not,  I  expect  not  to  pav. 

*^  Yours  respectfiiUy, 

^*  J.  &  SUNLET." 

He  requested  the  clerk  to  telegraph  to  London,  to  Mr.  Godson, 
the  words  written  on  the  face  of  this  second  paper,  and  set  out 
above. 

The  clerk  refused  to  telegraph  the  whole  message,  but  did 
telegraph  as  follows  to  Mr.  Godson  2 — 

^^  Please  to  deliver  the  bags  of  goods  marked  M  to  Mr.  Em- 
manuel." 

The  following  letter  in  the  prisoner's  handwriting  was  received 
on  the  2nd  of  September,  through  the  post,  by  Mr.  Godson : — 

<<  26,  Plymouth  Street,  Southsea, 
**  Sept  1,  1858. 
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**  Mr.  Godson. 
*'  Sir, — I  wrote  to  you  to  deliver  goods  marked  M  to  Mr.  Em- 
manuel. This  I  expected  to  stand  until  further  orders,  instead 
of  keeping  them  at  Nine  Elms.  I  had  a  strong  reason  for  chang- 
ing the  letter,  and  may  have  again  some  day,  but  always  continue 
to  deliver  the  last  instructions  in  future.     I  shall  have  no  more 

foods  for  B.  &  Co.,  as  they  are  bankrupts,  and  dressed  me  in  lOOi 
forwarded  a  parcel  last  week  to  Jackson,  Leeds;  he  writes  not 
received  yesteiday. 

**  Tours  respectfully, 

I  «  J.  S.  SUNLEY." 

The  bags,  in  consequence  of  information  as  to  their  contents, 
were  opened  and  examined  at  Nine  Elms,  and  found  to  contain  a 
quantity  of  naval  stores  marked  with  the  broad  arrow. 
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The  jury  fonnd  the  prisoner  guilty^  and  I  sentenced  him  to  six        ^^' 
months'  imprisonment.  Sdhl.bt. 

I  reserved  for  the  consideration  of  the  Justices  of  the  Queen's       

Bench  and  Common  Pleas^  and  the  Barons  of  the  Exchequer,  the       ^^• 
question,  ^^^^  stortB-- 

Whether  there  was  any  evidence  of  the  naval  stores  having       lUegai 
been  found  in  the  custody,  possession  or  keeping  of  the  prisoner 
within  the  meaning  of  the  9  &  10  WilL  3,  c.  41,  s.  2  ?  and  I 
now  humbly  request  their  opinion  there  on. 

If  they  should  be  of  opinion  that  there  was  no  evidence  of  such 
finding,  the  question  is  to  be  quashed;  oth^wise  it  is  to  be 
affirmed. 

J.  D.  Coleridge, 
Recorder  of  Portsmouth. 

Paulden  appeared  for  the  prosecution,  but  was  not  called  upon 
by  the  Court. 

Ko  counsel  appeared  for  the  prisoner. 

^  CocKBURN,  C.J. — We  are  aU  agreed  that  in  this  case  the  con- 
iriction  must  be  affirmed. 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  SOy  1859. 

(Before  Cookburn,  C.  J.,  Erle  and  Cbompton,  J  J.,  Bbamwell 
and  Watson,  BB.) 

Reg.  v.  Avert  and  another,  (a) 

Larceny — Husband  and  wife — Wife  taking  away  husbands  goods — 
Third  persons  assisting. 

A.  and  B.j  relatives  (uncle  and  cousin)  of  the  wife,  assisted  the  wife  in 
packing  and  removing  the  husband^s  goods^  the  wife  intending  to  leave 
the  husband's  dwelling  and  not  intending  to  return  to  him.  There 
was  no  evidence  that  the  wife  had  committed  adultery  unth  either  of 
the  prisoners,  or  intended  to  do  so.  The  jury  found  that  the  prisoners 
took  the  goods  without  the  knowledge  or  consent  of  the  husband^  but 
with  the  intent  to  deprive  him  of  the  property  in  them  : 

Held,  that  the  conviction  could  not  be  sustained,  as  it  had  not  been  left  to 
the  jury  to  say  whether  the  prisoners  took  the  goods  at  the  time  animo 
furandi,  as  principals,  or  whether  they  were  merely  assisting  the  wife 
to  carry  off  the  husband's  goods. 

CASE  reserved  by  the  Recorder  of  the  Liberty  of  Romney 
Marsh,  from  the  Spring  Quarter  Sessions,  1859. 

The  indictment  charged  the  prisoners,  Henry  Avery  and 
William  Henry  Avery,  with  stealing  a  carpet,  a  feather-bed^ 
boxes,  baskets,  and  a  quantity  of  wearing  apparel,  the  property  of 
the  prosecutor  Carpenter,  from  his  dwelling-house. 

The  prosecutor  was  a  labouring  man  living  with  his  wife.  The 
prisoner  Henry  was  uncle,  and  the  prisoner  William  Henry  was 
cousin,  to  his  wife. 

The  prisoners  came  together  on  the  night  of  the  7th  of 
February,  and  again  on  the  night  of  the  10th,  to  the  prosecutor's 
house,  without  his  knowledge,  and  after  he  had  gone  to  bed.  The 
wife  was  at  home  on  each  occasion,  and  admitted  them.  On  the 
first  night  they  packed  and  took  away,  in  the  wife's  presence  and 
with  her  privity  and  consent,  a  box  containing  property  of  the 
prosecutor ;  ana  on  the  second  night  they  too^  in  her  presence 
and  with  her  privity  and  consent,  a  carpet^  and  a  large  iron  cooking^v 
pot. 

(a)  Reported  by  J.  Thompson,  Esq.,  Barrister-«t-Lew. 
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On  the  morning  of  the  llth^  after  the  prosecator,  who  was  in 
the  habit  of  leaving  home  early,  had  gone  to  his  work,  the  prisoner 
William  Henry  went  to  the  prosecutor's  house^  between  eight  and 
nine  o'clock,  and,  with  the  wife's  privity  and  consent^  carried  away 
the  bed  and  placed  it  in  a  granary  at  a  short  distance,  requesting 
the  person  who  save  him  permisdon  so  to  do,  that  the  prosecutor 
should  not  be  informed  of  it* 

Prisoner,  William  Henry,  then  returned  to  prosecutor's  house, 
and  shortly  after  went  away  with  the  wife,  William  Henry  taking 
with  him  a  basket  containing  property  of  the  prosecutor. 

The  wife  left  her  husband's  house  without  his  knowledge  and 
assent,  and  without  the  intention  of  returning. 

They  went  together  to  the  house  of  Henry,  the  other  prisoner, 
at  a  distance  of  about  three  miles. 

The  prosecutor  was  informed  on  the  same  Friday  that  his  wife 
and  goods  were  gone,  and  be  went  that  evening  with  the  constable 
to  the  prisoner  Henry's  house.  Henry  was  in,  and  being  asked, 
denied  that  he  had  any  property  ot  the  prosecutor's,  or  anything 
in  the  house  that  was  not  his  own,  on  which  the  house  was 
searched,  and  a  milk-jug  of  the  prosecutor's  was  found  in  the 
bedroom,  concealed  between  the  bed  and  the  sacking  of  |the  bed ; 
and  also,  in  the  same  room,  several  other  articles  belonging  to  the 
prosecutor.  In  a  room  in  an  adjoining  house,  where  Henry 
Avery,  by  permission,  had  placed  some  of  the  property,  of  which 
room  he  produced  the  key,  after  a  denial  by  him  that  he  had  it, 
were  founa  two  boxes  of  the  prosecutor's  with  his  property  therein, 
upon  which  boxes  was  the  following  address  in  the  handwriting  of 
the  prisoner  William  Henry :  ^*  H.  Avery,  to  be  left  at  the  Rose 
Inn,  Folkestone,"  with  the  additional  words  ^*  by  Sharwood"  on 
one  of  them.  The  prosecutor's  goods  also  were  found  in  the 
granary,  where  the  prisoner  William  Henry  had  placed  them. 

There  was  no  evidence  to  show  that  the  wife  remained  at  the 
prisoner  Henry's  house,  or  that  she  had  committed  adultery  with 
either  of  the  prisoners,  or  intended  to  do  so.  She  was  not  called 
as  a  witness. 

It  was  contended  by  the  counsel  for  the  prisoners,  that,  to  make 
them  guilty  of  felony,  there  must  be  either  an  adultery  committed, 
or  an  elopement  with  the  wife  with  intent  to  live  in  adultery  with 
one  of  them,  or  with  somebody  else,  with  their  knowledge  and 
assistance ;  and  Reg.  v.  Harrison^  1  Leach,  C.  C.  R.  47,  was  relied  on. 

The  jury  found  that  the  prisoners  took  the  goods  without  the 
knowledge  or  consent  of  the  husband,  and  with  the  intention  to 
deprive  him  absolutely  of  his  property  in  them. 

As  it  appears  doubtful,  upon  the  authorities,  whether  adultery 
committed  or  contemplated  is  necessary  to  constitute  a  felonious 
taking  in  cases  of  this  nature,  I  directed  a  verdict  of  guilty  to  be 
entered,  that  the  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved  might  be  taken  upon  the  question  whether 
upon  these  facts  the  indictment  was  supported. 

John  Deedes. 
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K^*  No  couneel  appeared  on  either  nde,  but  while  the  Court  were 

AvKRT       deliberating  the  case  of  Reg.  v.  WiJMam  Berry ,  28  L.  J.  70,  M.C,, 

AND        and  8  Cox  Crim.  Caa  UT,  was  handed  up,  of  which  the  following 
AMOTHM.     jg  the  maiginal  note : — 

ig59,  •*  A.,^  being  about  to  elope  with  B-'s  wife,  engaged  a  porter  to 

bring  his  cart  to  the  husband's  house,  which  he  did,  and  A,  then 

^^^^^  assisted  the  wife  in  packing  up  the  husband's  property  and  placing 

^^  it  in  the  cart  A.,  the  wife^  and  her  three  children  then  went 
away  with  the  things  to  a  distant  place>  where  the  wife  tock 
lodgings  in  her  own  name,  and  afterwards  A.  and  the  wife  being 
found  living  there,  A.  was  charged  with  stealing  the  things. 

'^Held,  that  it  was  a  proper  direction  to  the  jury  to  tell  them 
that,  if  they  were  satisfied  that  A.  and  the  wife,  when  they  so 
took  the  property,  went  away  together  for  the  purpose  of  having* 
and  afterwards  had,  adulterous  intercourse,  they  ought  to  find  the 
prisoner  guilty ;  but  that  if  they  believed  that  they  did  not  go 
away  with  any  such  purpose,  and  had  not  committed  adultery 
together,  the  prisoner  was  entitled  to  an  acquittal." 

CoCKBURN,  C.  J. — ^We  are  of  opinion  that  the  conviction  in  this 
case  cannot  be  sustained.  It  is  clear,  on  the  finding  of  the  jury, 
that  no  adultery  took  place  between  the  prosecutor's  wife  and 
either  of  the  prisoners,  or  was  intended,  and  it  is  not  found  that 
there  was  any  intention  on  the  part  of  the  prisoners,  when  she 
abandoned  her  husband's  dwelling,  to  commit  a  felony.  The  goods 
were  taken  away  with  the  privity  of  the  wife  when  she  was  aban- 
doning her  husbimd's  dwelling.  It  is  not  necessary  for  us  to  lay 
down  as  law  that,  supposing  a  stranger  stole  the  goods  of  the 
husband,  and  the  wife  was  privy  to  it  and  consenting,  such  privity 
and  consent  would,  if  there  was  ammu$  furandi  in  the  stranger, 
exonerate  him  from  what  would  otherwise  be  larceny.  But  in 
deciding  that  this  conviction  should  be  quashed,  we  do  not  intend 
to  say  that  we  adopt  that  conclusion.  We  take,  however,  this  to 
be  clear,  that  a  wife  cannot  be  guilty  of  larceny  in  taking  the 
goods  of  her  husband,  and  if  a  stranger  do  no  more  than  merely 
assist  her  in  the  taking,  inasmuch  as  the  wife  as  princupal  cannot 
be  guilty  of  larceny,  so  neither  can  the  stranger  as  accessory  be 
guilty.  In  this  case  it  was  not  found  whether,  when  this  act  was 
done,  the  prisoners  were  acting  as  principab,  or  whether  the  ^oods 
were  taken  by  the  wife  to  deprive  the  husband  of  them,  and  the 
prisoners  were  merely  assisting  her.  Under  any  circumstances, 
assuming  that  the  prisoners  could  have  been  guilty  of  larceny, 
that  is  an  essential  consideration  which  ought  to  have  been  left  to 
the  jury,  and  that  being  undecided,  we  must  adopt  the  view  of 
the  case  most  favourable  to  the  prisoners,  and  we  think,  therefore, 
that  the  conviction  must  be  quashed.  Conwction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

May  7,  1859. 

(Before  Cockburn,   C.J.,   Erle  and   Cbompton,  J  J., 
Bbamwell  and  Watson,  BB.) 

Reg.  v.  Habbiet  WEB8TEB.(a) 

Perjury — Indictment — Certainty, 

An  indictment  for  perjury  stated  that  a  cause  was  pending  in  a  County 
Courts  SfCy  and  that  on  the  hearing  of  t/ie  cause  it  became  and  was  a 
material  question^  whether  the  plaintiff  had,  in  the  presence  of  the 
prisoner,  signed  at  the  foot  of  a  certain  bill  of  account  between  a 
certain  firm,  called  Bridges  and  Co,  and  W.^  a  receipt  for  payment 
of  the  amount  of  the  said  bUl,  and  that  the  prisoner  falsely,  SfC,  swore 
that  he,  the  said  plaintiff,  did  on  a  certain  day,  in  the  presence  of  the 
prisoner^  sign  the  said  receipt  {meaning  a  receipt  at  the  foot  of  the 
said  first  mentioned  bill  of  account)  for  the  payment  of  the  amount  of 
the  said  bill: 

Held,  that  the  indictment  was  sufficiently  certain^  although  it  appeared 
that  the  plaintiff  had  signed  many  sinUlar  receipts  in  presence  of  the 
prisoner. 

CASE  reserved  by  Cockburn,  C.J.,  at  the  Suffolk  Spring 
Assizes,  1859. 

The  prisoner  was  tried  for  peijury. 

The  indictment  charged  tnat  a  certain  cause,  in  which  John 
Hart  Bridges  and  Henry  Cuthbert  were  the  plaintifis,  and  Joshua 
Webster  the  defendant,  was  pending  in  the  County  Court,  and 
came  on  to  be  heard  and  tried  before  John  WorDedge,  Esq.,  the 
judge  of  that  court ;  that  on  the  trial  and  hearing  of  such  cause  it 
became  a  material  question  whether  the  said  John  Hart  Bridges 
had,  in  the  presence  of  the  said  Harriet  Webster,  the  prisoner, 
siCTcd  at  the  foot  of  a  certain  bill  of  account,  purporting  to  be  a 
biU  of  account  between  a  certain  firm  called  Bridges  and  Co.  and 
the  said  Joshua  Webster,  a  receipt  for  payment  of  the  amount  of 
the  said  bill;  that  the  said  Harriet  Webster  falsely,  corruptly, 
knowingly  and  maliciously  swore,  among  other  things,  that  the 
said  John  Hart  Bridges  did  on  a  certain  day,  in  the  presence  of  the 
said  Harriet  Webster,  sign  the  said  receipt  (meaning  a  receipt  at 

(a)  Beportod  by  J.  Thompson,  Esq.,  Banristar-at-Law. 
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the  foot  of  the  said  first  mentioned  hill  of  account)  for  the  payment 
of  the  amount  of  the  said  hill^  whereas,  &c. 

It  was  proved  by  the  judge  of  the  County  Court  that,  on  the 
trial  of  the  cause  of  Bridges  and  another  v.  fVebster^  the  prisoner, 
who  was  the  wife  of  the  defendant  in  that  suit,  produced,  in  answer 
to  the  claim  of  the  defendants  for  goods  supplied  in  the  way  of 
their  business  as  brewers,  an  invoice  of  goods,  at  the  foot  of  wnich 
was  a  receipt  which  purported  to  bear  the  signature  of  the  plaintiff 
Bridges ;  and  the  prisoner  then  swore  that,  at  a  time  and  place 
specified  by  her,  the  said  Bridges  in  her  presence  wrote  and  signed 
the  receipt  in  question. 

Mr.  Bridges  being  called  on  the  trial  of  the  indictment,  dis- 
tinctly negatived  ever  having  written  or  signed  the  receipt,  either 
in  the  presence  of  the  prisoner  or  elsewhere,  and  swore  that 
neither  the  receipt  nor  the  signature  was  in  his  handwriting. 

Another  witness  also  prov^  that  the  handwriting  was  not  that 
of  Mr.  Bridges. 

It  was  objected,  on  behalf  of  the  prisoner,  that  the  indictment 
was  defective,  as  not  sufficiently  specifying  the  account  and  receipt 
to  which  the  evidence,  on  which  the  peijury  was  assigned,  related, 
and  that,  as  it  had  been  admitted  dv  the  prosecutor  in  cross- 
examination  (as  was  the  case)  that  he  had  on  other  occasions 
signed  receipts  in  the  presence  of  the  prisoner,  at  the  foot  of 
invoices  or  accounts  rendered  by  his  firm  to  the  husband,  there  was 
nothing  in  the  indictment  to  show  that  the  prisoner's  statement 
might  not  have  referred  to  some  such  genuine  receipt  and  signa- 
ture. 

The 
above  set ; 

The  prisoner  was  convicted. 

According  to  the  opinion  of  the  Court  on  the  point  of  law,  the 
conviction  was  to  stand  or  to  be  set  aside. 

Orridgcy  for  the  prisoner. — The  indictment  is  bad  on  the  face 
of  it.  U  is  too  uncertain  and  indefinite  to  enable  the  prisoner 
to  meet  the  charge  intended  to  be  proved  ag«dnst  her.  It 
appeared  that  a  great  many  receipts  had  been  signed  by  the 
prosecutor  in  the  prisoner's  presence.  The  indictment  ought  to 
have  alleged  that  the  receipt  intended  to  be  used  in  evidence  on 
the  trial  for  perjury  was  the  one  shown  to  her  on  the  trial  in  the 
County  Court. 

Cromfton,  J.— You  say  the  indictment  is  bad  on  the  face  of 
it.     What  have  we  to  do  with  the  evidence  ? 

CocKBURN,  C.J. — ^Laxity  of  pleading  ought  not  to  be  encou- 
raged. Nothing  would  have  been  more  easy  than  to  state  that  the 
receipt  was  produced  and  shown  to  the  prisoner  on  the  trial  in  the 
County  Court ;  but  how  can  you  get  over  the  14  &  15  Vict  c 
100,  s.  1  ?  You  say  that  the  indictment  is  defective,  because  it 
does  not  sufficiently  show  that  the  receipt  was  the  one  sworn  to  by 
the  prisoner  in  the  County  Court.  That  is  matter  of  form,  and 
might,  if  the  objection  had  been  made  in  proper  form,  have  been 
"ured. 


learned  judge  left  the  case  to  the  jury,  reserving  the  point 
set  forth  for  the  consideration  of  the  Court 
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Orridffe. — No ;  it  is  submitted  that  the  objection  is  matter  of  sub- 
stance. An  indictment  for  perjury  committed  in  the  Insolvent 
Debtors'  Court  alleged  that  the  defendant  swore  in  substance  that  his 
schedule  contained  a  full,  true  and  perfect  account  of  all  debts  owing 
to  him  at  the  time  of  presenting  his  petition ;  whereas  the  saia 
schedule  did  not  contain  a  full,  true  and  perfect  account  of  all 
debts  owing  to  him  at  that  time ;  and  Lord  Tenterden,  C.J.,  after 
consulting  the  other  judges  of  the  Court  of  King's  Bench,  held 
that  the  indictment  was  insufficient,  as  it  was  quite  impossible  that 
the  defendant  could  know  from  allegations  so  va^ue  and  indistinct 
what  was  to  be  proved  against  him ;  the  allegations  conveyed  no 
information  whatever  of  the  particular  charges  ag^nst  which  the 
defendant  ought  to  be  prepared  to  defend  himself:  {Rex  v*  Hepper^ 
By.  &  Moo.  N.  R  R,  210.) 

No  counsel  appeared  for  the  prosecution. 

COCKBUBN,  U.J. — We  are  all  of  opinion  that  the  indictment  is 
sufficient,  and  that  the  conviction  is  good.  For  my  own  part,  I 
thought  at  first  that  there  should  have  been  more  particularity  in 
the  statement  of  the  document,  but  upon  consideration,  and  look- 
3ig  at  the  real  nature  of  the  charge — that  of  having  given  false 
testimony  upon  the  trial  in  the  County  Court — there  is  no  neces- 
sity to  refer  to  the  document  at  all  in  the  indictment,  and  the 
reference  thereto  only  arises  incidentally,  as  introductory  to  making 
out  the  charge  upon  which  the  perjury  is  assigned.  We  therefore 
think  that  the  document  is  sufficiently  stated  and  set  forth  in  the 
indictment*  Conviction  affirmed^ 
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COURT  OF  CRIMINAL  APPEAL. 

April  30,  1859. 

(Before   Cockburn,   C.J.,  Erle    and    Crompton,  J.J.,  and 
Watson  and  Bramwell,  B.B.) 

Reg  v.  Simmonds.  (a) 

Perjury^^Basiardy  summons  against  the  putative  father — No  proof  of 
payment  of  money  within  the  twelve  months — Hearings — Jurisdiction 
of  the  petty  sessions — Waiver — 7  4r  8  Vict,  c.  101,  *.  2. 

A  summons  after  the  birth  of  a  bastard  child,  under  7  ^r  8  Vict  c.  101, 
s,  2,  against  the  putative  father,  which  issued  on  the  application  of 
the  mother,  was  regular  on  the  face  of  it,  and  alleged  that  proof  had 
been  given  of  payment  of  money  by  the  father,  within  the  twelve 
months  after  the  birth  of  the  child,  for  its  maintenance.  Tine  father 
appeared  to  answer  the  summons  at  the  petty  sessions,  and  made  no 
objection  to  the  jurisdiction  of  the  justices  or  otherwise,  but  was  sworn 
on  his  own  behalf,  and  gave  evidence  in  respect  of  which  he  wcu 
afterwards  indicted  for  perjury.  On  the  trial  of  the  indictment  for 
perjury,  tlie  jury  found  the  defendant  guilty,  and  found  also  that 
the  defendant  had  not  within  the  twelve  months  next  after  the  birth  of 
the  child  paid  any  money  for  its  maintenance : 

Held,  on  the  authority  of  Reg.  v.  James  Berry  (8  Cox.  Crim,  Cas,  121), 
that  the  justices  at  the  petty  sessions  had  jurisdiction  to  hear  the 
summons,  and  that  the  defendant  had  waived  the  objection,  the 
summons  to  the  putative  father  to  appear  at  the  petty  sessions  being 
matter  of  process  only,  and  not  of  substance  essential  to  the  juris- 
diction  of  the  petty  sessions. 

rWMLE  following  case  was  reserved  by  Byles,  J. 

The  prisoner  was  indicted  for  perjury,  committed  before  the 
justices  in  petty  sessions,  on  the  hearing  of  a  summons  to  answer 
a  complaint  that  he  was  the  father  of  a  bastard  child. 

No  proof  had  been  given  to  the  summoning  justice  that  the 
defendant  had  paid  any  money  for  the  maintenance  of  the  child 
within  the  twelve  months  next  after  its  birth. 

The  iustices  in  petty  sessions  made  an  order  of  affiliation 
{gainst  him. 

(a)  Reported  hj  J.  Thompson,  Esq.,  Baniiter-at-Law. 
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All  the  aorigrnnents  of  perjury  were  abandoned  by  the  prose- 
cution, except  on  these  three  statements  of  the  defendant  on  oath 
at  the  hearing  before  the  jnstioes  in  petty  sessions : — 

First,  I  never  had  any  connexion  with  the  complainant. 

Secondly,  I  have  never  given  her  a  farthing. 

Thirdly,  I  was  not  present  at  Mrs.  GriflSth's  when  Mrs.  Lewis 
says  I  gave  her  money. 

It  was  proved,  both  before  the  magistrates  and  at  the  trial,  that 
the  child  of  which  the  defendant  was  the  father  was  born  so  long 
ago  as  October,  1852,  and  thoueh  the  jury  found  the  three  assign- 
ments of  perjury  against  the  defendant,  yet  they  found  also  that 
the  defendant  had  not,  within  twelve  months  next  after  the  birth 
of  the  child,  paid  any  money  for  its  maintenance. 

It  was  objected  by  the  prisoner's  counsel  that  under  these  cir- 
cumstances there  was  no  jurisdiction  in  the  magistrates  in  petty 
sessions  to  hear  the  complaint,  and  therefore  that  the  defendant 
could  not,  in  point  of  law,  be  guilty  of  peijury  in  swearing  as 
above :  (see  7  &  8  Vict.  c.  101,  s.  2,  and  8  &  9  Vict,  c  10,  sched. 
No.  8.) 

I  directed  the  jury  on  these  finmngs  to  return  a  general  verdict 
of  guilty,  but  saved  the  point. 
'  The  defendant  is  out  on  baiL  j  -d  Bylks 

The  above  summons  was  in  the  form  given  by  the  8  &  9  Vict. 
c.  10,  sched.  No.  8,  with  a  slight  variation.  It  stated  in  the 
recital  that  the  mother  gave  proof  to  the  said  justice  that  the  said 
George  Simmonds  did  within  the  twelve  calendar  months  next 
after  the  birth  of  such  child  pay  money  for  its  maintenance,  and 
the  said  justice  thereupon  issued  his  summons  to  the  said  George 
Simmonds  to  appear  at  a  petty  session  to  be  holden,  &c. 

H.  T.  Cole,  for  the  prisoner. — The  conviction  is  bad.  The  jury 
haviug  found  that  there  was  no  money  paid  by  the  defendant  for 
the  maintenance  of  the  child  within  twelve  months  next  after  the 
birth  of  the  child,  the  summons  and  order  at  the  petty  sessions 
were  without  jurisdiction.  The  7  &  8  Vict,  c  101,  s.  2,  enacts 
that  any  single  woman  who  may  be  delivered  of  a  bastard  child, 
may  at  any  time  thereafter,  upon  proof  that  the  man  alleged  to  be 
the  father  of  such  child  has  within  the  twelve  months  next  after 
the  birth  of  such  child  paid  money  for  its  maintenance,  make  appli* 
cation  to  any  one  justice,  &c.,  for  a  summons  to  be  served  on  the 
man  alleged  by  her  to  be  the  father  of  such  child.  It  is  contended 
that  a  justice  has  no  jurisdiction  under  this  section  to  issue  a  sum- 
mons, unless  he  has  proof  before  him  of  payment  of  money  for  the 
maintenance  of  the  child  within  the  twelve  months.  Before  this 
statute  the  justices  had  no  power  to  issue  a  summons  under  such 
drcumstanoes,  and  their  jurisdiction  was  created  by  sect.  2* 

Crompton,  J. — We  must  take  it  that  the  summons  stated  that 
such  proof  had  been  given.  Then  why  had  not  the  justices  power 
to  enter  on  the  inquiry,  the  summons  being  regular  on  the  face  of 
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Eble,  J. — If  the  defendant,  when  before  the  justices  upon  the 
SiMMOHDs.    BummonSy  had  objected  that  there  was  no  jurisdiction  to  issue 

the  summons  or  make  any  order  upon  it,  why  could  they  not  have 

]^'       entertained  such  an  inquiry  and  dealt  with  the  objection  as  they 
;  Petjur^     thought  right  ? 

Jurisdiction.  Cole. — Still,  it  is  open  to  the  defendant  to  show  by  affidavit 
that  the  order  was  made  without  jurisdiction ;  and  the  jury  having 
found  that  there  was  no  proof  of  payment  within  the  twelve 
months,  the  whole  matter  at  petty  sessions  was  coram  non  judice. 
The  test  of  iurisdiction  is,  whether  or  not  the  justices  had  power 
to  enter  on  tne  inquiiy,  not  whether  their  conclusions  in  the  course 
of  it  are  true  or  false;  and  it  may  be  shown  by  affidavit  that 
they  had  no  authority  to  commence  an  inquiry :  (Reg.  v.  Bolton^  1 
Q.  B.  ^^.) 

Eble,  J. — The  case  of  Reg.  v.  BoUon  distinctly  affirms  that  the 
justices  at  petty  sessions  must  proceed  to  inquire  into  the  circum- 
stances necessary  to  found  their  jurisdiction. 

Ci?Ze.— In  Reg.  v.  Scotton  (5  Q.  B.  493 ;  13  L.  J.  58,  M.  C),  it 
was  held  that  if  an  information  under  the  Game  Act  leaves  it 
doubtful  whether  it  was  laid  by  a  party  deposing  on  oath  to  the 
matter  of  charge,  all  further  proceedings  upon  it  are  without  juris- 
diction, and  a  witness  giving  false  evidence  on  the  hearing  of  it 
cannot  be  convicted  of  perjury.  (Paley  on  Convictions,  15,  4th 
edit. ;  and  Reg.  v.  JEvans,  4  New  Ses.  Cas.  191,  were  then  cited.) 

CoCKBUBN,  C.J. — How  do  you  distinguish  the  present  case 
from  Reg.  v.  James  Berry ^  1  Bell  C.  C.  46 ;  8  Cox  Crim.  Cas. 
121? 

Cole. — There  can  be  no  waiver  of  jurisdiction.  In  Berrt/s  case^ 
Martin,  B.,  was  of  opinion  that  the  proof  on  oath  was  a  condition 
precedent  to  the  granting  of  the  summons ;  and  that  the  jurisdic- 
tion being  a  special  one,  the  proceedings  must  be  strictly  conform- 
able to  the  regulations  prescribed  by  the  second  section  :  {Coles's 
case,  Sir  W.  Jones,  139,  170.)  The  case  of  Rea.  v.  The  Justices 
of  Wiltshire  (12  A.  &  E.  793)  was  then  referred  to.  Again,  the 
defendant  was  not  aware  that  the  summons  had  issued  without 
proof  of  payment,  and  could  not  therefore  waive  it.  This  pro- 
vision, having  been  passed  for  the  public  benefit,  could  not  be 
waived,  for  waiver  can  only  take  ^lace  in  respect  of  matters  in 
which  the  party  has  a  personal  interest  solely.  No  doubt,  if 
this  had  been  in  the  nature  of  a  benefit  for  the  sole  benefit  of  the 
putative  father,  the  maxim  Quilibet  potest  renunciare  juri  pro  se 
introducto  would  apply,  and  the  defendant  could  have  viraived  it: 
{GrcJiam  v.  Inglebyy  1  Ex.  651.)  But  this  is  not  a  provision  of 
that  character.  It  is  more  like  the  case  of  Goodwin  v.  Parry 
(4  T.  E.  577),  where  it  was  held  that  an  irregularity  in  the  plain- 
tiff's omitting  to  make  an  affidavit,  required  by  the  Lottery  Act 
S27  Greo.  3,  c.  1,  s.  2)j  specifying  the  amount  of  penalties  sued 
or  previously  to  issuing  a  writ  in  a  qui  tam  action  to  recover 
penalties,  was  not  waived  by  the  defendant's  not  objecting  in 
the  first  instance. 
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Cbompton,  J.— Was  it  not  within  the  jurisdiction  of  the 
justices  at  petty  sessions  to  inquire  whether  the  allegations  in  the 
summons  were  true  or  not  ?  On  all  those  allegations  issues  are 
distinctly  raised  before  the  justices. 

Cole  then  cited,  Caudle  v-  Seymour  (1  Q.B.  889);  Seg.  v.  The 
Guardians  of  Hartley  Hmtney  Union  (lb.  677) ;  Lawford  v.  Part- 
ridge (26  L.J.  147,  Ex.);  Rex  v.  Crohe  (Cowp.  26);  Thompson 
V.  Ingham  (19  L.  J.  189,  Q.B.) ;  Reg.  v.  Fuller  (2  Dowl.  &  L.  98); 
Cox  V.  Tulloch  (2  Dowl.  48.)  The  defect  here  was  a  nullity,  and 
the  defendant  had  no  knowledge  of  it,  and  could  not  waive  it } 
(Hanson  v.  IShackleton^  4  Dowl.  48  ;  Taylor  v.  PhilUpSy  3  East,  155.) 

F.  Edwards^  for  the  prosecution,  was  not  called  upon. 

COCKBURN,  C.  J. — We  do  not  think  that  it  is  necessary  to  call  on 
the  counsel  for  the  prosecution,  as  we  are  all  of  opinion  that  the 
conviction  should  be  affirmed.  The  case  is  governed  by  the  prin- 
ciple of  the  decision  in  Reg.  v.  James  Berry.  That  case  clearly 
shows  that  the  position  advanced  by  the  prisoner's  counsel  is  un- 
tenable. He  has  endeavoured  to  show  that,  under  the  provisions 
of  the  7  &  8  Vict,  a  101,  it  is  necessary,  in  order  to  give  juris- 
diction to  the  justice  on  an  application  by  the  mother  of  a  bastard 
child  for  a  summons  against  the  putative  father,  that  proof  on 
oath  should  be  given  that  money  had  been  paid  by  him  within 
twelve  months  next  after  the  birth  of  the  child  for  its  maintenance; 
and  he  has  endeavoured  to  establish  that  the  absence  of  such  proof 
is  a  radical  and  incurable  defect,  and  fatal  to  the  jurisdiction  of 
the  magistrates  who  are  afterwards  called  on  to  adjudicate  on  the 
summons.  The  case  of  Reg.  v.  James  Berryy  however,  shows  that 
that  is  not  so,  and  that  this  is  not  a  matter  of  substance  essential 
to  found  the  jurisdiction  of  the  justices,  but  a  matter  of  process 
only,  which  may  be  waived  by  the  defendant  if  he  chooses  to 
waive  it.  It  follows,  therefore,  that  it  is  not  of  the  essence  of  juris- 
diction. If  that  is  so,  this  case  is  still  stronger  than  the  one  of 
Reg.  y.  James  Berryy  where  the  defect  was  on  the  face  of  the 
summons.  Now  here  there  is  no  defect  apparent  on  the  face  of 
the  summons,  and  therefore  it  was  the  duty  of  justices  at  the 
petty  sessions  to  proceed  (and  they  did  so  proceed)  to  hear  and 
decide  on  the  complaint.  No  defect  on  this  ground  was  then 
brought  under  their  cognisance ;  and,  in  the  course  of  the  hearing 
of  the  complaint,  the  evidence  of  the  defendant  was  given  on 
oath,  and  it  is  in  respect  of  that  evidence  that  peijury  has  been 
assigned  in  this  indictment  This  case,  therefore,  is  stronger  than 
Reg.  v.  James  Berry^  and  must  be  governed  by  it. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  30  and  June  4,  1859. 

(Before  Cockburn,  C.J.,  Erle  and  Crompton,  JJ.,  Bramwell 
and  Watson,  BB.) 

Beg.  v.  George  Morrison,  (a) 

Larceny — Receiving — Pawnbroker's  duplicate. 

A  patimbrokef^s  duplicate  is  the  subject  of  larceny^  either  as  a  thing 
valuable  in  itself ^  or  as  a  warrant  for  the  delivery  of  goods,  within  the 
7^8  Geo.  4,  c.  29,  s.  5. 

A  conviction  for  receiving  a  pawnbroker's  ticket  knotcing  it  to  have  been 
stolen^  was  therefore  held  to  be  good. 

THE  prifloner  was  tried  before  me  at  the  last  Kent  Spring 
Assizes,  1859* 

The  indictment  was  for  larceny  and  receiving. 

The  first  count,  larceny  of  a  warrant  for  delivery  of  goods,  viz., 
for  the  delivery  of  a  watch. 

Second  count,  larceny  of  a  pawnbroker's  ticket 

Third  count,  larceny  of  a  piece  of  paper. 

Fourth  county  for  receiving  all  these,  knowing  them  to  have 
been  stolen. 

A  pawnbroker's  ticket,  of  which  the  following  is  a  copy,  was 
stolen : — 

^'George  Gegan,  41,  High-street,  Brompton.  25th  Nov.  1858. 
(213.)  Gold  watch,  \L  5&  Jphn  Hallsall,  Brompton -barracks. — 
Money  lent  on  plate,  watdies,  furniture,  &c." 

The  prisoner  was  convicted  of  receiving  it,  knowing  it  to  have 
been  stolen. 

I  request  the  opinion  of  the  Court,  whether  the  committal  is 
lawful. 

See  Stat.  7  &  8  Geo.  4,  c.  29,  s.  5. 

Samuel  Martin. 

White  appeared  for  the  prosecution. — The  conviction  is  right. 
First,  a  pawnbroker's  dupucate  is  a  warrant  or  order  for  the 
delivery  or  transfer  of  goods  or  valuable  thing,  the  stealing  of 

(a)  Reported  by  J.  Thompson,  Esq.,  Barrister-at-Law. 
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which  is  punishable  by  the  7  &  8  Geo.  4,  c.  29,  s.  5,  as  felony. 
Pawnbrokers  are  bound  by  the  39  &  40  Geo.  3,  c.  99^  s.  6,  at  the 
time  of  taking  any  pawn,  to  give  to  the  person  pledging  a  note  or 
memorandum  specifying  certain  particulars  pointed  out ;  and  by 
sect  15,  for  the  protection  of  pawnbrokers,  any  person  producing 
the  note  or  memorandum,  required  by  sect.  6,  to  the  pawnbroker, 
**  as  the  owner  thereof,  or  as  authorized  by  the  owner  thereof  to 
redeem  the  same,  and  require  a  delivery  of  the  goods  or  chattels 
mentioned  therein,"  such  person  shall  be,  and  is,  hereby  deemed 
and  taken  to  be  the  real  owner  and  proprietor  of  such  goods  and 
chattels,  and  the  pawnbroker  shall  be,  and  is,  hereby  directed  and 
required,  after  payment  of  principal  and  interest,  to  deliver  such 
goods  and  chattels  to  the  person  producing  such  note,  &c.  A 
duplicate  is  prima  facie,  by  this  section,  a  warrant  to  the  pawn- 
broker to  deliver  the  pledge  to  the  party  producing  the  duplicate. 

Crompton,  J. — That  section  seems  to  be  rather  a  justification 
for  the  pawnbroker's  parting  with  the  pledge  to  the  person  pro- 
ducing the  ticket. 

White. — It  only  gives  a  conditional  protection  in  case  of  no  notice 
from  the  real  owner,  or  of  the  goods  being  suspected  to  be  fraudu- 
lently obtained.  So  a  judicial  warrant  is  a  justification  to  a 
person  acting  under  it.  The  pawnbroker  is  warranted  by  the 
statute  in  delivering  up  the  pledge  to  the  person  having  the  dupli- 
cate. Duplicates  are  sold,  very  commonly,  and  they  constitute 
the  vendee's  authority  for  getting  the  pledges. 

CoCKBURN,  C.J. — Per  se  the  document  warrants  nothing.  It 
is  an  acknowledgment  of  the  receipt  of  the  pledge. 

Crompton,  J. — ^Does  not  the  7  &  8  Geo.  4,  c.  29,  s.  6,  mean  the 
warrant  or  order  of  a  third  person  on  the  holder  to  deliver  up 
to  some  one  else? 

White. — It  has  been  held  that  a  pawnbroker's  duplicate  in  the 
form  prescribed  by  the  39  &  40  Geo.  3,  c  99,  is  an  accountable 
receipt  for  goods  within  the  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  10, 
and  that  a  person  may  be  guilty  of  forging  and  uttering  the  same : 
{Reg.  V.  Fitchiey  7  Qox  Crim.  Cas.  257.)  A  duplicate  is  analogous 
to  a  bill  of  lading,  which  seems  to  be  in  the  nature  of  a  warrant 
for  the  delivery  or  transfer  of  goods, 

CocKBUBN,  C.J. — Is  a  promissory  note  an  order  or  warrant  for 
the  payment  of  money  ? 

BitAHWELL,  B. — Why  has  not  this  become  a  thing  of  intrinsic 
value?  If  so,  Rea.  v.  Watts  (4  Cox  Crim.  Cas.  336)  would  apply, 
and  a  person  might  be  guilty  of  larceny  in  stealing  it. 

White. — Duplicates  are  bought  and  sold,  and,  if  lost,  the  pawn- 
broker is  required  by  sect  16  to  deliver  a  copy  to  the  pawnee. 

Crompton,  J. — Has  a  duplicate  any  other  value  than  aa 
evidence  of  title? 

White. — In  Rex  v.  Bingley  (6  C.  &  P.  602),  where  a  man  was 
knocked  down  and  his  pockets  rifled,  and  nothing  found  except  a 
slip  of  paper  containing  a  memorandum,  an  indictment  for  robbing 
him  of  the  paper  was  held  maintainable. 
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Cromptox,  J. — But  if  it  had  been  an  agreement  it  is  clear  that 
it  could  not  have  been  larceny. 

fFhite. — A  railway  ticket,  it  has  been  held,  may  be  the  subject 
of  false  pretences. 

Erle,  J. — The  description  of  documents  in  the  Factors  Act  is 
analogous  to  this  instrument 

No  counsel  appeared  for  the  prisoner.  Cur.  adv.  vulL 

June  4. 

Crompton,  J.,  now  delivered  the  judgment  of  the  Court — 
We  are  of  opinion  that  the  conviction  is  right,  and  ought  to  be 
affirmed.  The  question  is,  whether  a  pawnbroker's  ticket  in  the 
usual  form  is  the  subject  of  larceny,  and  is  properly  described, 
either  as  a  warrant  for  the  delivery  of  goods,  a  pawnbroker's  ticket, 
or  a  piece  of  paper.  We  think  that  the  instrument  in  question  is 
a  warrant  for  the  delivery  of  goods  within  the  meaning  of  the 
7  &  8  Geo.  4,  c.  29,  s.  5,  and  that  the  stealing  of  such  a  document 
is  an  ofi'ence  subjecting  the  offender  to  the  same  punishment  as  if 
he  had  stolen  chattels  of  the  like  value  as  the  value  of  the  goods 
mentioned  in  the  document  Probably  the  word  *'  order  "  in  this 
section  would  require  that  the  instrument  should  contain  a  direction 
from  one  person  to  another  to  deliver  or  transfer  goods;  but  we 
think  that  the  word  "  warrant,"  as  applied  to  the  delivery  of  goods 
in  this  section,  has  a  wider  signification,  and  comprehends  any 
instrument  which  warrants  or  authorizes  the  party  holding  the 

foods  to  deliver  them,  and  requires  him  so  to  do.  The  Pawn- 
rokers  Act,  39  &  40  Geo.  3,  c.  99,  seems  to  give  this  effect  to  the 
instrument.  By  the  15th  section  of  that  statute,  the  person  pro- 
ducing such  ticket  "  as  owner,"  or  "  as  for  the  owner,"  is  to  be 
deemed,  as  far  as  the  pawnbroker  is  concerned,  to  be  the  owner, 
and  the  pawnbroker  is  expressly  directed  and  required  to  deliver 
the  goods  to  the  person  so  producing  the  ticket  It  is  said 
that  this  is  for  the  protection  of  the  pawnbroker,  according  to 
the  preamble  of  the  section ;  bat  its  being  so  is  no  reason  against 
its  being  a  waiTant,  the  very  essence  of  a  warrant  being  an  autho- 
rity to  deliver  up,  and  a  protection  in  so  doing ;  and  the  express 
direction  and  requirement  by  this  section  to  deliver  to  the  party 
producing,  shows  that,  though  the  clause  was  intended  to  protect 
the  pawnbroker,  it  at  the  same  time  gave  the  right  to  the  bearer 
to  require  the  delivery.  It  does  not  seem  to  us  any  answer  to  say 
that  the  delivery  is  only  to  be  when  there  is  no  notice  or  knowledge 
of  another  title,  or  of  a  fraud  or  felony,  as  a  similar  state  of  things 
would  arise  with  reference  to  a  delivery  order,  when  it  appeared  to 
have  been  improperly  obtained,  or  to  represent  goods  obtained  by 
theft  or  fraud ;  nor  do  we  think  it  necessarily  not  a  warrant  by 
reason  of  its  being  an  acknowledgment  or  token  given  only  by  the 
party  holding  the  goods.  Instruments  are  treated  as  warrants 
in  the  course  of  commercial  transactions  which  are  of  this 
nature,  and  which  are  given  to  parties  warehousing  goods  in 
such  a  manner  as  to  be  the  warrant  to  the  depositee  or  holder  of 
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the  goods  to  deliver  either  to  the  party  to  whom  the  documents 
are  delivered,  or  to  the  person  obtaining  them  from  him.  And  thus 
the  document  is  a  warrant  not  only  to  the  party  to  whom  the 
original  depositor  disposes  of  it,  but  also  in  the  hands  of  the  original 
depositor  himself.  Isow  the  statute  gives  this  very  effect,  as  it 
appears  to  us,  to  the  ticket  which  it  requires  the  pawnbroker  to 
give,  and  the  pawnor  to  receive ;  and  looking  to  the  legal  effect  of 
the  instrument,  and  the  operation  given  to  it  by  the  statute,  and 
not  to  the  mere  form  in  which  it  is  expressed,  it  seems  to  us  that 
the  pawnbroker's  ticket  may  well  be  held  to  be  a  warrant  for  the 
delivery  of  goods  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29. 
But  supposing  such  a  ticket  not  to  be  a  warrant  for  the  delivery 
of  goods  within  the  provisions  of  the  statute,  we  are  of  opinion,  on 
the  other  point  in  the  case,  that  the  conviction  was  right,  as  for 
stealing  a  pawnbroker's  ticket  or  piece  of  paper.  It  is  clearly  so, 
unless  it  fall  within  the  rule  of  the  common  law,  by  which  certain 
documents  of  title,  and  certain  documents  concerning  mere  choses 
in  action,  were  not  the  subject  of  larceny.  We  are  not  at  libeity 
to  infringe  a  rule  so  long  settled,  and  which  has  been  acted  upon 
until  the  present  time ;  but  we  should  be  very  reluctant  to  extend 
such  a  rule,  and  we  ought  to  be  careful  not  to  apply  it  to  cases  to 
which  the  authorities  do  not  clearly  show  it  to  be  applicable.  The 
atate  of  the  law  in  this  respect  was  well  remarked  upon  a  hundred 
years  ago  by  counsel:  (Strange,  1122.)  He  says:  ^*If  I  steal  a 
skin  of  parchment  worth  a  shilling,  it  is  a  felony ;  but  when  it  has 
lOyOOO/.  added  to  its  value  by  what  is  written  upon  it,  it  is  no 
offence  to  take  it  away."  And  he  proceeds  to  say :  '^  The  use  to 
be  made  of  this  observation  is  that,  so  far  as  the  law  is  settled,  it 
is  not  to  be  altered ;  but  if  it  does  not  exempt  this  particular  case, 
there  is  no  reason  to  exclude  it."  And  in  this  remark  we  fully 
concur.  Documents  of  title  to  real  property  are  not  the  subject  of 
larceny ;  but  we  find  no  rule  extending  such  doctrine  to  documents 
and  tokens  showing  a  right  to  personal  property ;  and  the  way  in 
which  the  rule  is  enunciated  as  to  real  property  seems  to  show  that 
it  does  not  apply  to  documents  relating  to  personalty.  A^ain,  if  it 
is  a  document  relating  to  or  concerning  a  mere  chose  in  action — as  a 
bond,  bill,  or  note — that  is,  as  I  understand  it,  a  matter  resting  in 
contract,  and  giving  a  right  by  way  of  contract  only,  it  is  not  the 
subject  of  larceny.  In  Reg.  v.  Watts  {I  Dears.  C.C.  330),  Alderson, 
B.,  asks :  ^'  Is  not  the  reason  why  a  chose  in  action  is  not  the 
subject  of  larceny  this,  because  it  is  evidence  of  a  right,  and  that 
you  cannot  steal  a  man's  right  7^  And  Manle,  J.,  p.  335,  observes ; 
^^  When  one  speaks  of  a  piece  of  paper  as  being  an  agreement,  it 
seems  that  the  paper  is  evidence  of  a  right,  and  as  a  right  cannot 
be  the  subject  of  larceny,  neither  is  the  paper  which  is  the  evidence 
of  it."  Where,  however,  the  thing  represented  by  the  paper  is  not 
a  mere  right  of  contract  or  chose  in  action,  but  is  a  personal 
chattel,  to  the  property  and  right  of  possession  of  which  the  party 
has  a  right  to  treat  himself  as  entitled,  the  rule  does  not  seem  to 
apply.     The  thing  to  which  the  documont  has  reference  is  per- 
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Bonal  property,  which  may  be  stolen ;  and  the  words  in  which  the 
rule  is  enunciated  appear  to  us  to  treat  such  documents  as  not 
within  the  exception.  The  rule  will  be  found  laid  down  in  the 
same^  or  nearly  the  same^  words  from  the  earliest  time :  (see  Bos- 
coe's  Criminal  Law  by  Power,  612,  and  the  authorities  there 
cited.)  This  rule  is  stated  to  be>  that  bonds,  bills  and  notes  which 
concern  mere  choses  in  action,  were  held  at  common  law  not  to  be 
such  goods  whereof  felony  might  be  committed,  being  of  no  in- 
trinsic value,  and  not  importing  any  property  in  possession  of  the 
party  from  whom  they  are  taken.  This  clearly  excludes  from  the 
rule  documents  of  title  importing  property  in  possession  of  the 
party ;  and,  remembering  the  former  part  of  the  rule  as  to  docu- 
ments of  title  so  carefully  confined  to  realty,  we  think  that  such 
documents  of  title  to  personalty  cannot  be  considered  within  the 
rule.  If  it  is  a  mere  argument  to  deliver  property  not  the  party's 
own  or  not  specific,  it  would,  we  think,  be  within  the  rule.  It 
would  rest  in  agreement,  would  confer  a  right  of  action  only,  and 
would  be  in  every  respect  a  chose  in  action.  But  we  look  at  the 
pawnbroker's  ticket  as  importing  a  property  in  possession.  We 
had  some  doubt  at  first  whether  the  party  could  be  said  to  have 
the  right  to  the  property  in  possession,  according  to  the  meaning 
of  the  rule ;  but  it  is  quite  clear  that  the  possession  of  the  bailee 
or  pawnee  is  the  possession  of  the  bailor  or  pawnor  for  the  purpose 
of  an  indictment ;  and  he  has  a  right  to  lay  the  goods  pawned  or 
bailed  as  his  goods,  that  is,  as  goods  his  property  and  in  his  pos- 
session. *'  Goods  pawned,"  and  the  like,  may  be  said  to  be  the 
goods  and  chattels  of  the  person  to  whom  they  are  so  entrusted,  or 
of  the  owner  at  the  option  of  the  prosecutor :  (see  Jervis's  Arch- 
bold,  by  Welsby,  14th  edit.  34,  where  the  authorities  on  this 
subject  are  collected.)  We  think,  therefore,  that  we  should  be 
extending  the  rule  further  than  we  are  warranted  by  an  authority 
in  doing,  if  we  were  to  hold  that  it  extended  further  than  cases 
where  the  document  concerns  choses  in  action  merely,  and  is  only 
an  agreement  to  deliver  personal  property  not  the  party's  own. 
And  we  think  that  in  the  present  case  the  document  relates  to 
personal  property  to  which  tne  party  is  entitled,  and  that  he  is  not 
the  less  entitled  to  the  possession,  because  there  is  a  lien  which 
there  is  in  so  many  cases  of  bailment,  where  such  lien  does  not 
interfere  with  the  right  of  property  or  possession,  as  far  as  concerns 
indictments.  It  should  be  observed  that  this  construction  by  no 
means  makes  the  provisions  of  the  7  &  8  Geo.  4,  c.  29,  useless,  as 
that  statute  has  the  effect  of  making  the  stealing,  which  might 
otherwise  be  the  stealing  of  a  chattel  of  extremely  small  value,  a 
stealing  of  a  chattel  of  the  like  value  as  the  value  of  the  goods 
mentioned  in  the  document ;  and  as  there  may  be  cases  of  orders 
for  the  delivery  of  goods  which  import  no  property  in  any  specific 
goods,  and  where  the  rights  of  the  holder  may  only  depend  on  a 
contract  to  deliver  some  goods,  so  that  the  document  is  in  effect 
the  evidence  of  a  mere  chose  in  action,  and  would  not  be  the  subject 
of  larceny  if  not  within  the  provisions  of  the  statute.     We  should 
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add,  that  it  would  be  yerj  difficult  to  hold  the  present  ticket  not  ^' 
to  be  the  subject  of  larceny,  without  overruling  the  case  of  Reff.  v.  Mobrmoh. 
Doulton  (5  Cox  Crim.  Cas.  578),  a  decision  in  this  court  binding 
upon  us.  It  was  there  held  that  a  railway  ticket  in  the  usual  form 
was  a  chattel,  and  the  subject  of  an  indictment  for  obtaining  goods 
under  false  pretences.  That^  like  the  ticket  in  the  present  case,  DupUatu. 
was  in  the  nature  of  a  tdcen,  and  it  evidenced  the  right  of  being 
carried  on  the  railway  without  further  charge ;  and  it  was  more  in 
the  nature  of  a  mere  agreement,  and  of  a  document  concerning  a 
mere  chose  in  action  than  the  present,  where  it  imported  a  right 
to  personal  property.  The  Court  held  it,  however,  to  be  a  chattel, 
valuable  as  confemng  the  privilege  of  travelling  without  further 
payment.  If  the  ticket  in  the  present  case  be  the  subject  of  lar- 
ceny, and  not  within  the  exception  referred  to,  the  description  of 
a  pawnbroker's  ticket,  or  of  a  piece  of  paper,  is  clearly  sufficient. 
For  these  reasons  we  think  the  conviction  is  right,  and  that  it 
ought  to  be  confirmed. 

Conviction  confirmed. 
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COUKT  OF  CRIMINAL  APPEAL. 

April  30,   1859. 

(Before  Cockburn,  C J^.,  Erle  and  CROMPTONy  JJ.,  Bbam* 
WELL  and  Watson,  BB.) 

Beg.  v.  Kiohmond.  (a) 

Felony  —  County  Court  process — Professing  to  cuit  under  colourable 
process — 9  ^  10  Vtct.  c.  95,  s.  57. 

The  prisoner  had  obtained  a  blank  form  {used  in  the  County  Courts 
Office  for  plaintiffs  to  fiU  in  the  particulars  of  the  nameSy  Sfc.^  as 
instructions  for  the  issue  of  County  Court  summonses)^  which  he  filled 
up,  and  without  authority  signed  ity  *^  W.  G.,  Registrar  of  the  T. 
Court,"*  On  the  back  of  it  he  wrote^  **  Unless  the  whole  amount  claimed 
by  Mr.  Alexander  Richmond^  draper^  of  71,  is  paid  on  Saturday,  an 
execution  warrant  will  be  immediately  issued  against  you.  Witness  my 
sigftature,  W,  6r."  This  document  the  prisoner  inclosed  in  an  envelopCy 
and  sent  by  post  to  a  person  who  was  indebted  to  him,  and  whose  wife, 
in  consequence  of  the  receipt^  went  to  W,  Cr.,  the  registrar  of  the 
County  Courtj  to  pay  the  debt : 

Heldy  that  this  was  an  acting^  or  professing  to  act,  under  false  colour 
and  pretence  of  process  of  the  County  Court,  within  the  9  it  ^0  Vict, 
c,  95,  s,  57. 

i^ASE  reserved  by  Watson,  B. 

The  prisoner  was  tried  before  me  at  the  last  Somersetshire 
Assizes  for  an  offence  under  the  County  Court  Act,  9  &  10  Vict, 
c.  95,  s.  57,  in  several  counts,  for  acting  and  professing  to  act 
under  false  colour  and  pretence  of  process  of  the  County  Court  of 
Somersetshire. 

The  prisoner  had  obtained  blank  forms  for  the  plaintiff's  instruc- 
tions to  issue  a  County  Court  summons,  one  of  which  he  filled  up, 
and,  without  any  authority^  signed  it  ^^  William  Giles,  Registrar  of 
the  Taunton  Court" 

The  form,  as  filled  up,  was  as  follows ; — 

'*  Plaintiff's  instructions. 

**(By  authority.)  '*  No.  of  plaint,  T  568. 

"  County  Court  of  Somersetshire^  at  Taunton. 

^^Plaintiff's  name  in  full — Alexander  Bichmond,  for  Mr.  A« 
Carmichael,  Exeter. 

(6)  Reported  bj  J.  Thompsoit,  Esq.,  Barrister-At-Law. 


CRIMINAL  LAW   CASES.  201 

**  Plaintiff's  rendence  and  occupation — East-reach,  Taunton,       R»> 


r. 
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draper. 

"  Defendant's  name  in  full — Thomas  Snooks.  — 
"Defendant's  residence  and  occupation — Creech  St.  Michael,        ^859. 

labourer.  jp^J^ 

^^  Amount  claimed — 9s.  6d»  Cowuy  Cwrt 

"  Nature  of  claim — Goods  sold  and  delivered.  proeeu. 
''  Dated  6th  September  1858. 

*^ (Signed)  "William  Giles, 

**  Registrar  of  the  Taunton  Court." 

On  the  back  of  this  form  the  prisoner  wrote  the  following : — 

**  Unless  the  whole  amount  claimed  by  Mr.  Alexander  Rich- 
mond, draper,  of  Taunton,  is  paid  on  Saturday^  an  execution  war- 
rant will  be  immediately  issued  against  you. 

**  Witness  my  signature, 

"William  Giles." 

The  registrar  of  the  court  is  named  William  Giles. 

The  signature  on  the  face  and  back  were  forgeries. 

This  document  the  prisoner  inclosed  in  an  envelope,  and  sent  it 
by  post  to  the  said  Thomas  Snooks  at  Creech  St.  Michael.  The 
sum  of  9s.  6c/.  was  due  from  Thomas  Snooks  to  the  prisoner.  The 
document  was  sent  to  Thomas  Snooks  to  obtain  payment  of  the 
said  sum. 

Snooks'  wife  went  with  the  document  (on  receiving  the  same) 
to  Mr.  Giles,  the  registrar,  to  pay  the  money,  who  refused  to 
receive  it,  and  Mr.  Giles  saw  the  prisoner  and  charged  him  with 
the  offence,  who  confessed  his  guilt  in  having  so  written  and  sent 
this  document. 

The  words  "  By  authority"  printed  on  the  document,  referred 
to  the  form  being  issued  by  the  authority  of  the  authorities  in 
London. 

It  was  contended  on  the  part  of  the  prisoner  that  this  was  not 
an  offence  within  the  above  provision,  and  the  case  of  Reff.  v.  Evans 
(26  L.  J.  92,  M.C.),  and  particularly  an  observation  of  Lord 
Uampbell,  C.J.,  in  delivering  his  judgment,  were  cited. 

I  reserved  the  point  for  the  consideration  of  the  Court  of 
Criminal  Appeal,  and  admitted  prisoner  to  bail. 

W.  H.  Watson. 

F.  Edwards f  for  the  prosecution. — The  question  depends  on  the 
9  &  10  Vict,  c  95,  s.  57,  which  enacts  that  ''  everv  person  who 
shall  forge  the  seal  or  any  process  of  the  court,  or  who  shall  serve 
or  enforce  any  such  forged  process,  knowing  the  same  to  be  forged, 
or  deliver  or  cause  to  be  delivered  to  any  person  any  paper  falsely 
purporting  to  be  a  copy  of  any  summons,  or  other  process  of  the 
saia  court,  knowing  the  same  to  be  false,  or  who  shall  act  or 
profess  to  act  under  any  false  colour  or  pretence  of  the  process  of 
the  said  court,  shall  be  guilty  of  felony."  The  case  of  Reg.  v. 
CasUe  (7  Cox  Crim.  Cas.  375),  where  a  document  which  appeared 
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on  the  face  of  it  to  be  a  mere  notice  to  produce  accounts  on  the 
trial  of  a  cause,  though  headed  *'  In  the  County  Court  of  L.,"  and 
entitled  in  a  cause  in  that  court,  was  held  not  to  purport  to  be  any 
process  of  the  County  Court.     The  document  sent  by  the  prisoner 

^         was  one  regularly  used  in  the  registrar's  office  of  the  County 

County^H  Court  by  parties  for  the  purpose  of  filling  up  their  claims. 
proc€»8,  Watson,  B. — The  counsel  for  the  prisoner,  in  raising  the  objec- 

tion,  brought  to  my  notice  this  observation  of  Lord  Campbell,  C.  J., 
in  Reg.  v.  Evans  (26  L.  J.,  92,  M.C. ;  7  Cox  Crim.  Cas.  293):— 
'^  The  mere  sending  the  letter  would  not  be  acting  contrary  to 
the  statute ;"  and  in  deference  thereto  I  reserved  this  case. 

Edwards, — This  case  falls  within  Reg.  v.  Evans,  which  decided 
that  it  is  sufficient  if  the  prisoner  pretends  to  act  under  the  process 
of  the  County  Court,  although  m  fact  the  document  is  not  a 
County  Court  document  It  was  the  intention  of  the  Legislature 
to  reach  such  a  case  as  this,  and  certainly  the  prisoner  was  pro- 
fessing to  act  under  false  colour  or  pretence  of  process  of  the 
County  Court :"  (s.  57.)    (He  was  then  stopped  by  the  Court) 

No  counsel  appeared  for  the  prisoner. 

CoGKBURN,  C.J. — We  are  all  satisfied  that  the  conviction 
ought  to  be  affirmed. 

Crompton,  J. — ^The  offence  proved  is  clearly  a  professing  to 
act  under  colourable  process  of  the  County  Court       * 

Bramwell,  B.  —1  consider  myself  bound  by  the  authority  of 
Evans's  case,  but  I  do  not  wish  it  to  be  understood  that  I  have 
changed  my  opinion. 

Conviction  affirmed. 
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COURT  OF  QUEEN^S  BENCH. 

May  7,  1859. 

(Before  Lord  Campbell,  C.J.,  Wightman  and  Hill,  JJ.) 

HouPE  (appellant)  v.  Smith  (respondent),  (a) 

Hawkers  Acty  50  Geo.  3,  c,  41,  ss,  7, 17 — WhatconstUutes  a  householder 
within  the  exemption  in  sect  7. 

The  appellant^  who  lived  at  Knaresborotigh,  sent  drapery  goods  to  Ripon 
for  sale.  A  house  was  there  taken  by  his  agent,  in  which  they  were 
exposed  for  sale.  The  appellant  not  having  a  hawker^s  licence^  an 
information  was  laid  against  him,  and  he  was  convicted^  the  justices 
being  of  opinion,  notwithstanding  the  evidence  (which  they  set  out  in 
the  case)y  that  he  was  not  a  householder  or  person  having  his  usual 
place  of  abode  in  Ripon  : 

Held,  that  the  evidence  showed  that  he  was  a  householder;  and  that 
notwithstanding  he  may  not  have  been  a  bonAjide  householder,  but  had 
taken  the  house  merely  to  avoid  taking  out  a  licence,  yet  he  was  still  a 
householder^  and  not  liable  therefore  to  be  convicted. 

THIS  was  a  case  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench^  upon  a  conviction  of  the  appellant. 

The  appellant  was  convicted  by  certain  justices  at  Bipon  for  an 
offence  under  the  50  Geo.  3,  c.  41^  s.  17,  for  trading  as  a  hawker 
without  having  a  licence.  The  case  stated  by  the  justices  set  out 
the  evidence,  which  was  in  substance  as  follows : — The  informant, 
a  police-officer  acting  under  the  instructions  of  a  Trade  Protection 
Society,  and  being  inspector  of  hawkers'  and  pedlars'  licences  at 
Ripon,  had  asked  the  defendant  for  his  licence,  when  he  said  he 
had  not  got  one ;  that  the  goods  were  not  his,  and  were  consigned 
to  one  Kendrew ;  and  that  one  Foster  was  his  apprentice ;  but 
*'  we"  paid  the  rent  and  rates. 

A  printer  at  Enaresborough  proved  that  he  had  printed  for  the 
defendant  on  two  occasions  handbills,  advertising,  the  one  a 
^  Peremptory  Sale  of  Bankrupts'  Stock  at  £[irkgate,  Bipon ;"  the 
other  advertising  a  **  Peremptory  Sale  of  Drapery  Goods  at 
Knaresborough-^T.  Dobson's  Assignment ;"  but  stated  on  cross- 

(a)  Reported  bj  J.  Thompson,  Esq.,  BarruUr-at-Law. 
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HoupB       examination  that  he  had  previously  printed  a  bill  advertising  a 
Smith        ®^^®  ^T  ^^^^^^'^  ^7  ^"^  Renton,  on  the  3rd  of  January,  1859,  and 

following  days,  at  the  shop  late  oceupied  by  Mr.  J.  Dobson,  of  the 

1859.        whole  of  his  stock  in  trade. 
nmoket*  A  witness  proved  that  he  had  been  employed  by  Kendrew  to 

Ucence,'  ^^^^  goods  from  Knaresborough  to  Bipon ;  and  took  them  to 
a  house  at  Kirkgate,  Ripon,  at  the  end  of  January  last,  and  saw 
there  Kendrew,  and  Foster,  the  defendant's  apprentice. 

A  boy,  aged  14,  proved  that  he  went  to  the  shop  in  Kirkgate 
in  February,  and  remained  five  weeks,  and  left  when  they  did. 
He  was  engaged  by  Kendrew,  who  paid  him  the  first  Thureday ; 
but  Foster  paid  him  for  the  remainder.  The  defendant  came 
once  or  twice,  and  went  into  the  back  shop  with  the  apprentice. 
Kendrew  went  away  the  day  after  witness  went ;  and  the  goods 
were  sent  to  the  defendant's  house  at  Knaresborough  when  the 
shop  at  Kipon  was  given  up. 

The  landlord  of  an  inn  at  Ripon  proved  that  Kendrew  came  to 
his  house  in  January,  and  that  the  apprentice  above-mentioned 
came  there  a  few  days  afterwards,  and  that  they  slept  at  the  bouse 
from  the  17th  to  the  28th  of  that  month;  that  the  apprentice 
said,  when  he  left,  that  they  were  going  to  lodge  at  the  public 
rooms ;  and  that  Kendrew  had  said  something  about  not  staying 
long,  and  borrowing  a  bedstead  to  put  in  the  house. 

It  was  also  proved  by  one  Sherwin  that  he  let  the  house  in 
Kirkgate  on  the  14th  of  January  to  Kendrew,  when  the  defen- 
dant's name  was  not  mentioned ;  that  Kendrew  first  took  the  house 
for  a  fortnight,  and  paid  a  fortnight's  rent  in  advance,  but  after- 
wards under  an  agreement,  which,  after  reciting  that  he  was  a 
tenant,  stated  that  the  terms  of  the  tenancy  were : — The  rent  at 
the  rate  of  lOZ.  per  annum,  payable  monthly;  the  tenancy  to  be 
half-yearly,  determinable  by  half  year's  notice  by  tenant  or  land- 
lord; the  tenant  to  pay  taxes,  and  keep  in  repair.  They  left 
altogether  on  the  19th  of  February,  Foster  paying  the  rent 
(2/.  lOs.X  and  the  landlord  had  since  let  the  house  to  other  parties; 
but  the  witness  stated  on   cross-examination   that  Foster  com- 

Elained  that  they  could  not  make  the  place  pay,  and  gave  him  1/. 
eyond  the  rent  to  take  the  key  and  possession. 

Finally,  it  was  proved  that  the  goods  had  been  purchased  at  the 
shop,  as  laid  in  the  information;  and  that  all  the  goods  were 
taken  from  the  shop  in  Ripon,  and  returned  to  the  defendant's 
shop  at  Knaresborough. 

The  remainder  of  the  goods  were  then  removed  back  to  Knares- 
borough. Defendant  himself  was  at  the  shop  at  Ripon  very 
seldom.     He  had  no  hawker's  licence. 

The  justices,  at  the  conclusion  of  the  case  stated  for  this  court, 
said: — "We  the  said  justices,  however,  being  unanimously  of 
opinion  that  the  said  defendant  Henry  Houpe  was  not  a  house- 
holder or  person  having  his  usual  place  of  abode  in  Ripon,  and 
that  the  evidence  given  before  us  brought  the  case  within  the 
operation  of  the  said  stat.  of  60  Geo.   3,  c.  4,  s.  17,  gave  our 
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determination  against  the  said  defendant  (the  appellant  herein)  in       Hours 
the  manner  before  stated.     The  question  of  law  arising  on  the       smith. 

above  statement  therefore  is,  whether  the  facts  aforesaid  do  or  do        

not  constitute  an  offence  within  the  meaning  of  the  said  statute        *^^- 
under  which  the  said  information  was  laid.''  Hawker's 

Sect.  6  of  the  50  Geo.  3,  c.  41,  describes  who  are  hawkers  within       licence, 
the  meaning  of  the  act 

Sect.  7  enacts  that  it  shall  not  be  lawful  for  any  hawker,  &e., 
going  from  town  to  townj  &c,  and  travelling  either  on  foot  or  with 
horse  or  horses,  either  by  opening  a  room  or  shop  and  exposing  to 
sale  any  goods,  &c.,  by  retail  in  any  town^  parish,  or  place,  such 
person  not  being  a  householder  there,  or  the  same  not  being  an 
usual  place  of  his  or  her  abode,  &o.,  to  send  or  sell,  &c. 

Sect.  17  enacts  that  if  any  such  hawker,  &c.,  shall  trade  as 
aforesaid,  without  or  contrary  to,  &c.,  such  licence,  he  shall  for 
every  offence  forfeit  10/. 

Bliss,  Q.C.,now  appeared  in  support  of  the  conviction,  and  con- 
tended that  the  appellant  had  clearly  brought  himself  within  the 
penalty  of  the  act,  as  being  a  hawker  and  not  having  a  licence,  and 
that  although  he  might  be  said  to  be  the  occupier  of  the  shop  at 
Ripon,  yet,  as  the  occupation  was  merely  colourable,  and  obviously 
to  avoid  taking  out  a  licence,  he  could  not  escape  the  penalty ;  the 
justices  moreover  having  found  as  a  fact  that  the  appellant  was  not 
a  householder,  or  person  having  his  usual  place  of  abode  at  Bipon. 
A  cabinet-maker  residing  at  £.,  who  sent  goods  to  A.  in  a  cart, 
where  he  employed  an  auctioneer  and  sold  the  goods  by  auction, 
was  held  to  be  a  person  travelling  from  town  to  town  within  50 
Geo.  3,  c.  41,  8.  7 :  {Attorney-General  v.  fVooJfiouse,  1  Y.  &  J.  468 ; 
Dean  v.  Kifigfy  4  B.  &  Aid.  517.)  Where  a  person  selling  without 
a  hawker's  licence  set  up  that  he  was  selling  in  a  legally  established 
market,  it  was  held  that  if  it  was  not  a  market  created  by  grant 
he  was  to  be  arrested  under  50  Geo.  3,  c.  41,s.  20:  {Benjamin  v. 
Andrews,  27  L.  J.  M.  C.  310.) 

Temple,  Q.C.9  was  not  called  upon. 

Lord  Campbell,  C.J. — I  am  of  opinion  that  the  conviction 
should  be  quashed.  What  the  justices  probably  mean  by  their 
finding  is,  that  the  appellant  was  not  a  bona  Jide  householder, 
but  had  taken  the  house  merely  to  evade  taking  out  a  licence 
under  the  Hawkers  Act.  It  seems  to  me  that  they  have  adopted 
Mr.  Bliss's  argument,  that  if  the  house  was  taken  to  elude  the 
statute,  he  was  not  a  householder  within  the  act.  If,  however,  he 
was  a  householder  at  all,  it  is  sufficient.  I  think  there  was  no 
evidence  upon  which  the  justices  were  justified  in  coming  to  the 
conclusion  that  he  was  not  a  householder. 

WiGHTMAN  and  Hill,  J  J.,  concurred. 

Conviction  quashed. 


206  CRIMINAL  LAW   CASES- 


COURT  OF  CRIMINAL  APPEAL. 

May  7,  1859. 

(Before  Cockburn,  C. J.,  Erle  and  Crompton,  JJ.,  Bramwell 
and  Watson,  BB.  ) 

Reg.  v.  John  Sidebotham.  (a) 

Manchester  Local  Improvement  Act — Indictment  for  building  houses  ioith 
fronts  facing  each  other  within  a  prescribed  distance — Street. 

The  Manchester  Improvement  Act,  8^9  Vict.  c.  cxlL,  s.  30,  enacted 
that  it  should  not  be  lawful  to  build  any  houses  with  their  fronts  facing 
each  other  which  shall  be  separated  from  each  other  by  a  space  less 
than  twenty-four  feet  wide,  excepting  only  on  sites  cf  houses  built  prior 
to  the  Act,  and  except  on  vacant  plots  in  streets  partially  built  upon 
on  both  sides. 

A.,  the  owner  of  land,  built  up  to  the  boundary  of  his  land,  the  same  not 
being  in  a  street,  and  some  time  afterwards  the  defendant,  the  owner  <^ 
the  land  in  front  of  the  houses  built  by  A.,  built  a  stable  within  the 
prohibited  distance  in  sect.  30  in  front  of  A^s  houses : 

Held,  that  the  defendant  was  not  prevented  from  so  doing  by  sect,  30,  a# 
that  applied  only  to  the  erection  of  new  streets. 

i^ASE  for  the  opinion  of  the  Court  of  Criminal  Appeal: — 

At  the  Manchester  General  City  Sessions,  holden  before  me 
on  Monday,  22nd  of  November,  1858,  John  Sidebotham  was 
tried  and  found  guilty  of  a  misdemeanor  on  the  following  indict- 
ment, that  is  to  Bay : — 

City  of  Manchester,        ^  The  jurors  for  our  Lady  the  Queen 
in  the  County  of  Lancaster,  >upon  their  oath  present  that,  before 
to  wit.  )  and  at  the  time  of  the  committing  the 

offence  hereinafter  mentioned,  there  was,  and  still  is,  within  the 
said  city  of  Manchester,  a  certain  house  with  the  front  facing  into 
a  certain  street  within  the  said  city  of  Manchester  called  Wright* 
street,  and  that  John  Sidebotham,  late  of  the  city  aforesaid,  in  the 
county  of  Lancaster,  bricklayer,  then  and  there  well  knowing  the 
premises,  on  the  6th  day  of  September,  in  the  year  of  our  Lord 

« 

(a)  Reported  bj  J.  Thompson,  Esq.,  Barrister-atrLaw. 
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1858,  at  the  city  aforesaid,  in  the  county  aforesaid^  and  within  the 
jurisdiction  of  this  court,  unlawfully  did  erect  and  build  within 
the  said  city  and  jurisdiction  a  certain  other  house — to  wit,  a  stable 
— ^in  such  a  position  that  the  fronts  of  the  said  two  houses  face  each 
other,  and  are  separated  from  each  other  by  a  space  of  less  than 
twenty-four  feet  wide.  And  the  jurors  aforesaid  do  say  that  the 
said  house  so  unlawfully  built  and  erected  by  the  said  John  Side- 
botham  as  aforesaid,  has  not,  nor  is,  erected  upon  the  sites  or  site 
of  any  houses  or  house  built  prior  to  the  passing  of  a  certain  act 
of  Parliament  passed  in  the  ninth  year  of  the  reign  of  Her  Majesty 
Queen  Victoria,  entitled  ^  An  Act  to  effect  Improvements  in  the 
Borough  of  Manchester,  for  the  purpose  of  promoting  the  health 
of  the  Inhabitants  thereof,"  and  that  the  said  house  so  built  by  the 
said  John  Sidebotham  as  aforesaid,  was  not,  nor  is,  built  up  to,  or 
according  to,  or  in  continuation  of,  or  within  the  line  of  any  house 
or  houses  already  existing  in  the  said  street,  and  that  the  same  was 
and  is  built  with  its  front  much  nearer  to  the  front  of  the  siud 
first-mentioned  house  than  the  line  of  houses  already  existing  on 
the  opposite  side  of  the  said  street,  from  the  said  first-mentioned 
house ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  agdnst  the  peace  of  our  Lady  the  Queen,  her  Crown 
and  dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their  oath  afore- 
saidy  do  further  present  that  before  and  at  the  time  of  the  com- 
mitting the  offence  hereinafter  mentioned,  there  was,  and  still  is, 
within  the  said  city  of  Manchester,  a  certain  house  with  the  front 
facing  into  a  certain  street,  within  the  said  city,  called  Wright- 
street,  and  that  the  said  John  Sidebotham,  late  of  the  city  afore- 
said, in  the  county  of  Lancaster,  then  and  there,  well  knowing  the 
premises,  on  the  6th  day  of  September,  in  the  year  of  our  Lord 
1858,  at  the  city  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  unlawfully  did  erect  and  build  within  the 
said  city  and  jurisdiction  a  certain  other  house,  to  wit  a  certain  in- 
cloeure,  to  wit  a  wall,  in  such  a  position  that  the  fronts  of  the  said 
two  houses  face  each  other,  and  are  separated  from  each  other  by 
a  space  of  leas  than  twenty-four  feet  wide.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  that  the  said  house  so  un- 
lawfully built  and  erected  by  the  said  John  Sidebotham  as  afore- 
said, has  not,  nor  is,  erected  upon  the  sites  or  site  of  any  houses  or 
house  built  prior  to  the  passing  of  a  certain  act  of  Parliament  made 
and  passed  in  the  session  of  Parliament  held  in  the  eighth  and 
ninth  years  of  the  reign  of  Her  Majesty  Queen  Victoria,  entitled 
*^  An  Act  to  effect  Improvements  in  the  Borough  of  Manchester, 
for  the  purpose  of  promoting  the  health  of  the  Inhabitants  thereof," 
and  that  the  said  house  so  built  by  the  said  John  Sidebotham  as 
aforesaid,  was  not,  nor  is,  built  up  to,  or  according  to,  or  in  con- 
tinuation of,  or  within  the  line  of  any  house  or  houses  already 
existing  in  the  said  street,  and  that  the  same  was,  and  is,  built 
with  its  front  much  nearer  to  the  front  of  the  said  first-mentioned 
house  thaa  the  line  of  the  houses  already  existing  on  the  opposite 
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side  of  the  said  street  from  the  said  first-mentioned  house ;  f^inst 
the  form  of  the  statute  in  such  case  made  and  provideOy  and 
against  the  peace  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

In  the  year  1842  or  1843  a  row  of  cottage  houses  was  built  m 
the  township  of  Ardwick,  in  the  city  of  Manchester.  There  was 
no  evidence  to  show  that  the  cottages  had  not  been  built  up  to  the 
extreme  limit  of  the  land  belonging  to  the  owner  of  such  cottages^ 
except  that  he  had  made  a  flagged  pavement  in  front  of  them  of 
the  width  of  2ft.  6in.  And  the  counsel  for  the  prosecution  stated^ 
that  for  the  purposes  of  the  trial  it  might  be  assumed  that  they 
had  been  built  up  to  such  extreme  limit.  The  cottages  fronted 
due  south  as  near  as  possible,  running  east  and  west.  At  the 
time  these  cottages  were  built,  there  was  no  house  or  building 
opposite  to  them ;  the  whole  of  the  land  in  front  of  them  was 
vacant,  that  is,  unbuilt  upon.  Seven  or  eight  years  ago  the  present 
owner  fMr.  Welsh)  purcnased  these  cottages;  they  were  then  not 
all  finisned,  but  they  are  now,  and  at  this  time  are  all  tenanted ; 
and  at  the  time  Mr.  Welsh  purchased  them,  there  was  no  wall  or 
building  opposite  to  them  or  any  of  them. 

In  front  of  the  cottage  at  the  west  end  of  the  row  was  written 
**  Wright-street,"  but  no  steps  whatever  had  been  taken  to  make 
it  a  street  repairable  by  the  public. 

The  cottage  at  the  west  end  of  the  row  abutted  towards  the 
west  upon  a  paved  street,  but  such  paving  does  not  extend  beyond 
the  front  line  of  the  cottages;  and  the  narrow  flagged  pavement 
in  front  of  the  cottages  going  eastward  extends  only  round  the 
corner  of  the  cottage  at  the  east  end  of  the  row,  and  to  the  back 
door  of  that  cottage  and  no  further,  and  there  is  no  thoroughfare 
at  all.  The  land  to  the  east  of  the  last-mentioned  cottage  belongs 
to  the  defendant ;  to  the  west,  and  in  the  direction  of  what  is 
called  Wright-street,  there  is  a  paved  street  which  is  only  six  yards 
and  a  half  wide,  and  which  has  been  paved  by  the  town  four  or  five 
years;  the  part  so  paved  was  an  old  street,  and  the  town  have  not 
hitherto  taken  upon  themselves  to  pave  anything  beyond  the  old 
street.  After  these  cottages  had  been  erected,  and  after  they  had 
become  the  property  of  Welsh  as  aforesaid,  that  is  to  say,  about 
six  years  ago,  the  defendant  purchased  and  became,  and  was  and 
now  is,  the  owner  of  the  land  whereon,  in  the  month  of  September 
in  the  year  1858,  he  «^rected  and  built  the  stable  complained  of  in 
the  first  count  of  this  indictment,  and  also  the  wall  complained  of 
in  the  second  count  of  the  said  indictment. 

There  was  a  model,  but  no  plans,  produced  at  the  trial. 

The  defendant's  wall  complained  of,  at  the  south-west  end 
thereof,  coinmenced  at  Vance's  coal-yard,  and  extended  north-east 
till  it  joined  the  back  wall  of  defendant's  stable.  The  wall  is 
10ft  9in.  high,  and  the  stable  18fl.  9in.  high.  Nearly  twenty 
years  ago  there  was  a  high  paling  seven  or  eight  feet  high,  which, 
commencing  where  the  south-west  extremity  of  defendant's  wall 
does,  extended  in  the  same  direction  and  in  the  same  line  that  the 
wall  does,  for  15ft.  to  the  north-east,  dividing  Mr.  Vance's  land 
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from  the  land  now  the  defendant's.  That  paling  did  not  exist  when 
defendant  purchased  this  land,  and  there  was  no  fence  at  all  upon  su>KB<yrHAM. 
it  then;  at  the  end  nearest  Vance's  coalyard  it  was  higher  by 
about  4ft*  than  the  land  on  Vance's  side,  and  the  defendant's  land 
gradually  rose  higher  as  it  went  towards  where  the  stable  is.  The 
whole  of  the  land  of  the  defendant  was  cut  sheer  down,  and  there 
was  no  other  mark  to  show  its  limit  but  the  bank  of  earth.  Some 
time  ago  the  defendant  lowered  that  portion  of  his  ground  adjoining 
to  Mr.  Vance's,  until  it  was  of  about  the  same  level  as  Vance's, 
and  there  being  then  no  apparent  boundary  line  between,  Mr. 
Vance  again  put  up  paling  where  the  old  paling  had  been,  to  mark 
the  boundary  of  his  own  property,  and  also  to  prevent  the  defen- 
dant going  over  his  land.  And  the  defendant  afterwards,  fol- 
lowing the  line  of  the  paling  Vance  had  so  put  up,  built  in 
September  last  the  said  wall,  so  complained  of,  on  his  own  land. 

As  soon  as  ever  the  said  wall  crosses  the  line  which  I  have 
marked  as  eight  yards  from  the  cottages,  ifi  gets  within  the  prohi- 
bited distance  from  the  front  of  such  cottages,  and  as  it  goes  on  to 
the  north-east,  it  gets  gradually  nearer  to  the  cottages,  until,  at  the 
point  where  it  joins  the  back  wall  of  the  stable,  it  conies  to  within 
2ft.  lOin.  of  the  front  of  the  easternmost  cottage ;  and  a  portion  of 
the  back  wall  of  the  stable,  being  of  the  length  of  4ft.  7in.  at  the 
furthest  point  where  it  joins  the  said  wall,  is  only  2ft.  lOin.  from 
the  same  cottage;  and  at  the  extreme  east  end  of  the  same  cottage 
the  back  wall  of  the  stable  is  only  1ft.  lOin.  from  the  front  of  it.  The 
door  into  the  stable  is  from  the  defendant's  own  land,  and  there  is  no 
opening,  by  window  or  otherwise,  in  the  back  wall  of  the  said  stable. 
I  had  great  doubt  whether  either  the  wall  or  the  stable  which 
the  defendant  had  clearly  built  within  the  prohibited  distance  of 
eight  yards  from  the  front  of  the  said  cottages,  were  such  building 
as  are  contemplated  by  the  30th  section  of  the  said  act ;  but  it 
being  considered  that  it  was  very  desirable  to  have  a  construction 
put  upon  this  most  important  act  of  Parliament  by  the  Court  of 
Criminal  Appeal,  I  directed  the  jury  that  both  wall  and  stable  were 
such  buildings  as  were  so  prohibited,  at  the  same  time  telling  them 
that  that  question  would  be  reviewed  by  the  Court  of  Criminal 
Appeal. 

The  jury  found  defendant  guilty. 

The  question  for  the  opinion  of  the  Court  is,  whether  that 
direction  was  right  as  to  both  or  either  of  the  buildings  complained 
ofl 

The  learned  counsel  for  the  defendant  also  contended  that,  even 
admitting  that  the  defendant  had  broken  the  act  of  Parliament,  it 
was  not  an  indictable  offence. 

I  held  that  if  he  had  broken  the  law,  he  might  be  indicted  for 
it ;  but  I  reserved  that  question  also  for  the  opinion  of  the  Court 
of  Criminal  Appeal. 

R.  B.  Abmstromg, 

Becorder  of  Manchester. 
The  Manchester  Improvement  Act,  8  &  9  Vict.  c.  cxli.,  is  entitled 
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^'  An  Act  to  eflPeot  Improvements  in  the  Borough  of  Manchester, 

for  the  purpose  of  promoting  the  health  of  the  Inhabitants  thereof." 

Sect.  18.  For  tne  purpose  of  effecting  sanatory  improvments, 

empowers  the  town  council  to  enter  upon  houses^  lands^  &c.,  pur- 

Miadmeanor  chasing  and  making  compensation  therefor. 
^Building        Scct.  29.  No  atrcct  to  be  laid  out  of  less  width  than  twenty-four 

contrary  to     fe^^^ 

Sect.  30.  And  be  it  enacted,  that  it  shall  not  be  lawful  to  build 
within  the  borough  any  houses  with  their  fronts  facing  each  other, 
which  shall  be  separated  from  each  other  by  a  space  of  less  than 
twenty-four  feet  wide,  excepting  only  in  cases  where  such  houses 
shall  be  erected  upon  the  sites  of  houses  built  prior  to  the  passing 
of  this  Act,  and  excepting  also  in  cases  where  vacant  plots  of  land 
may  exist  in  streets  already  partially  built  upon  on  both  sides,  in 
which  latter  case  it  shall  be  lawful  to  build  up  to  the  line  of  the 
houses  already  existing  in  any  such  streets. 

Sect.  31.  Regulating  height  of  houses  in  certain  streets. 

Sect.  32.  Front  entrances  not  to  be  opened  into  certain  streets. 

Sect.  33.  Owner  to  give  notice  to  town  clerk  before  laying  out 
street. 

Sect.  34.  Town  council  to  make  regulations  as  to  level  of  streets. 

Sect  35.  Town  council  may  alter  level,  if  made  contrary  to 
regulations,  at  expense  of  owners. 

Sect.  36.  Town  council  may  alter  level  of  existing,  or  future 
streets,  sewers,  &c.,  at  the  cost  of  the  mayor,  aldermen,  and 
burgesses. 

Sect.  37.  If  houses,  &c.,  injured  by  altering  level  of  streets, 
town  council  to  make  compensation  to  owners  and  occupiers. 

Dr.  Wheeler  {Hopwood  with  him)  for  the  defendant. — The 
question  arises  on  the  construction  of  the  words,  "  that  it  shall  not 
be  lawful  to  build  any  houses  with  their  fronts  facing  each  other," 
in  sect.  30.  This  was  not  a  **  street "  properly  so  called.  It  is  a 
case  where  an  owner  of  land  having  built  up  to  the  boundary  of 
his  own  land,  says  to  the  owner  of  the  land  adjoining  the  front  of 
the  land  so  built  upon,  "  You  cannot  under  this  act  build  any 
houses  facing  mine,  without  you  leave  a  space  of  twenty-four  feet 
vacant  on  your  land."  This  Act  must  be  construed  with  reference 
to  the  rights  of  owners  of  property,  as  well  as  with  reference  to 
sanatory  purposes,  and  the  30th  section  ought  not  to  be  so  con- 
strued, as  to  enable  one  man  so  to  build  as  to  deprive  his  neighbour 
of  so  much  of  his  property  as  he  would  do  in  the  case  above  sup- 
posed. [Watson,  B. — It  seems  to  me  that  sect  30  only  applies 
to  building  new  streets.]  Yes ;  and  this  was  not  a  street,  for  the 
case  finds  that  it  is  not  a  thoroughfare.  [Crompton,  J. — The 
section  says  it  shall  not  be  lawful  to  build  any  houses  with  their 
fronts  facing  each  other ;  it  does  not  say  to  build  houses  with  their 
fronts  facing  the  houses  of  another  party.] 

Monky  for  the  proseoution. — This  act  was  passed  for  sanatory 
purposes,  and  the  stable  in  question  obstructs  the  passage  of  the 
air  through  this  street,  which  was  intended  for  human  habitation. 
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This  stable  is  a  house  within  the  meaning  of  the  interpretation 
clause.  The  word  "  front "  in  sect.  30  means  that  portion  of  the 
house  which  comes  into  the  street.  [Crompton,  J. — In  the  same 
sense  as  you  speak  of  **  frontage  ground."]  Yes ;  in  that  sense 
the  back  of  the  stable  is  within  the  meaning  of  sect.  30.  That 
section  does  not  apply  merely  to  streets  newly  laid  out,  for  it 
speaks  of  building  on  old  sites.  If  A.  builds  nearly  to  the  extremity 
of  his  own  land,  it  seems  strong  to  say  that  his  opposite  neighbour 
shall  not  enjoy  the  same  rights,  but  it  is  submitted  sect.  30  so  enacts. 
Sect.  18  favours  this  view.  [Cockburn,  C.J.— Unless  this  is 
a  street  your  argument  will  not  apply.  How  can  you  make  this 
out  to  be  a  street  ?  Crompton,  J. — I  am  not  satisfied  that  this 
is  within  the  words  of  the  section.]  The  interpretation  clause 
enacts  that  the  singular  shall  include  the  plural,  and  mce  versa. 
You  may  therefore  read  "  houses  "  as  "  house,*'  and  "  each  other  " 
as  "another."  [Crompton,  J. — You  may  change  "houses"  to 
*'  house/'  but  "  each  other  "  must  mean  "  two."] 

Cockburn,  C.J. — I  am  of  opinion  that  the  conviction  in  this 
case  cannot  be  sustained.  The  question  all  turns  on  the  30th 
section  of  the  Manchester  Improvement  Act,  8  &  9  Vict.  c.  cxli, 
which  is  an  Act  to  effect  improvements  in  the  Borough  of  Man- 
chester, and  for  the  purpose  of  promoting  the  health  of  the 
inhabitants  thereof.  Now  prima  facie  the  language  of  the  sec- 
tion makes  it  an  offence  only  where  a  person  builds,  or  two 
persons  conjointly  build  houses  at  the  same  time,  with  their 
fronts  concurrently  built  facing  each  other.  If  the  back  of  a 
house  was  then  made  to  face  the  front  of  the  opposite  house,  I  do 
not  say  whether  that  might  not  fall  within  the  section.  But  prima 
facie  the  houses  must  be  built  practically  at  one  and  the  same  time, 
to  come  within  the  30th  section.  We  were  pressed,  in  the  ingenious 
argument  of  Mr.  Monk,  to  look  at  the  interpretation  clause,  which 
says  that  words  importing  the  singular  number  shall  include  the 
plural  number,  and  vice  versa ;  and  ho  contended  that  the  defen- 
dant was  brought  within  sect.  30,  inasmuch  as  the  word  "houses" 
might  be  read  "house;"  and  that  the  words  "each  other" 
might  be  read  "another."  We,  however,  can  only  apply  the 
interpretation  clause  where  it  is  clear  that  the  substantial  enact- 
ment was  intended  to  apply  to  "  house  "  in  the  singular  number 
as  well  as  in  the  plural ;  and,  when  the  context  is  looked  at,  I  do 
not  think  that  that  was  intended.  Sect.  30  is  only  one  of  a  group 
of  sections  for  making  and  laying  out  streets,  and  it  is  very  plain 
that  this  is  not  a  street  in  any  acceptation  of  the  term.  Mr.  Monk 
was  constrained  to  admit  that,  if  a  man  built  a  single  house  only 
in  a  field,  the  consequence  of  his  view  would  be  that  it  would  pre- 
vent another  person  building  a  stable  within  the  prescribed  distance. 
The  intention  of  sect.  30  was  pointed  to  the  laying  out  and  build- 
ing of  streets,  and  it  does  not  appear  that  the  offence  charged  took 
place  in  a  street  at  all.  It  did  not  lead  any  way — it  was  not  a 
thoroughfare,  and  was  only  used  as  an  occupation  way.  In  order 
to  put  such  a  construction  on  the  section,  we  must  change  the 
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-       ^  facing  another ;"  and  it  is  quite  clear  that  we  should  not  be  war- 

BiDKBOTHAH.  ^^^^^^  .^  ^^.^^  ^^^^^  ^^  ^j^^^  .^  ^^  jj^  ^^  ^j^^^jj  j^^  interfering 

with  the  rights  of  parties  in  a  way  that  the  act  would  not  justify. 
The  rest  of  the  Court  concurring, 

Conviction  quashed* 
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COURT  OF  QUEEN'S  BENCH. 

June  11,  1859. 

(Before   Lord   Campbell,  C.J-,  Wightmak,  Erle   and 
Crompton,  JJ.) 

Rro.  v.  Edmundson.  (a) 

Conviction — Master  wid  servant — Possession  of  goods  suspected  to  have 
been  embezzled — 17  Geo.  3,  c.  6^^  Warehouse, 

The  17  Geo.  3,  c.  S6^  which  relates  to  the  unlawfully  disposing  of 
materials  entrusted  by  masters  to  workmen  to  work  up  in  their  trades^ 
by  sect.  10  enacts^  that  if  any  such  materials  mixed  or  unmixed^  wrought 
or  unwroughty  suspected  to  be  purloined  or  embezzled^  shall  be  found 
in  any  "  dwelling^hotisey  out-house,  yard,  garden^  or  other  place  or 
places,^  the  person  in  whose  house,  Sfc,  the  same  shall  be  found,  if  such 
person  shaU  not  give  an  account  to  the  satisfaction  of  the  justices  how 
he  came  by  the  same,  shaU  be  guilty  of  a  misdemeanor  : 

Held^  that  a  warehouse^  though  not  attached  to  or  within  a  curtilege  of  a 
dwelling-housej  was  within  the  section* 

WELSBY,  on  a  former  day,  obtained  a  rule  nisi  for  a  certiorari 
to  quash  a  conviction  by  a  stipendiary  ^magistrate  for  the 
city  of  Manchester. 

The  defendant  was  convicted  under  the  17  Geo.  3,  c.  66, 
ss.  10,  14,  of  a  misdemeanor  in  unlawfully  having  in  his  possession^ 
on  his  premises  in  a  warehouse  in  Manchester,  materials  used  in 
the  woollen  manufacture,  suspected  to  be  purloined  and  embezzled, 
and  not  producing  before  the  magistrate  the  persons  entitled  to 
dispose  of  the  same,  or  giving  an  account  to  the  satisfiiction  of  the 
magistrate  of  how  he  came  by  them. 

(a)  Reported  by  J.  TnoMPflON,  Etf}.,  Barrister  tt-Law. 
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The  pToods  were  seized  by  an  inspector,  without  a  search-war-       R^- 
rant,  at  a  warehouse  of  the  defendant's,  being  one  of  the  flats  in  edmu.nutoh. 

one  of  the  large  buildings  in   Market-street,  Manchester.      The        

defendant  did  not  reside  there,  but  used  the  place  for  the  sale,  on        ^^ 
commission,  of  goods  openly  exposed  for  sale,  and  a  very  small    j^t^ier  and 
part  only  of  his  stock  consisted  of  unmanufactured  materials.  mrvant-^ 

The  rule  was  obtained,  on  the  ground  that  the  warehouse  was   ^;"'^ 
not  one  of  the  places  mentioned  in  sect.  10^  and,  therefore,  that  the 
defendant  had  not  committed  the  offence  of  which  he  was  con- 
victed. 

The  17  Gea  3,  c.  5^^  is  an  act  to  amend  to  amend  the  laws  for 
preventing  fraud  and  abuses  by  persons  in  the  hat  manufacture^ 
and  in  the  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur,  hemp, 
flax,  mohair  and  silk  manufactures,  and  for  making  provisions  to 
prevent  frauds  by  journeymen  dyers. 

Sect.  1.  recites  that  by  the  22  Geo.  2,  c.  56,  for  the  more 
effectually  preventing  of  frauds  and  abuses  by  persons  employed  in 
the  manufacture  of  hats  and  in  the  woollen  and  silK  manu- 
facture, it  was  enacted  that  if  any  person  who  should  be  hired 
or  employed,  &c.,  to  make  or  tp  prepare  or  work  up  any  woollen, 
&c,  or  silk  manufactures,  should  purloin,  embezzle,  secrete,  &c., 
or  unlawfully  dispose  of  any  of  the  materials  with  which  he  should 
be  entrusted,  upon  conviction  he  should  be  liable  to  imprisonment 
and  whipping*  This  section  then  repealed  the  punishment  pre- 
scribed by  tt^  22  Geo.  2,  and  substituted  a  nearly  similar  punish- 
ment 

Sect.  10,  after  reciting  that  it  frequently  happens  that 
materials  used  in  the  manufactures  before  mentioned  are  found 
or  known  to  be  concealed  in  the  possession  of  persons  who 
have  received  the  same,  knowing  them  to  be  purloined  or 
embezzled,  or  of  persons  known  not  to  be  entitled  to  dis- 
pose of  the  same,  &c ;  and  that  it  would  tend  to  the  discourage- 
ment and  suppression  of  such  offences  if  the  discovery  and 
conviction  of  such  offenders  were  rendered  more  easy ;  enacts,  that 
it  shall  be  lawful  for  two  justices,  upon  complaint  upon  oath  that 
there  is  cause  to  suspect  that  any  such  purloined  or  embezzled 
materials  are  concealed  ^  in  any  dwelling-house,  outhouse,  yard, 
garden  or  other  place  or  places,  to  issue  a  search-warrant,  and  if 
any  such  materials  suspected  to  be  purloined  or  embezzled  shall  be 
found  therein,  to  cause  the  same  and  the  person  or  persons  in  whose 
''  house,  outhouse,  yard,  garden  or  other  plaee,'^  the  same  shall  be 
found,  to  be  brought  before  them,  and  if  the  said  person  or  persons 
shall  not  give  an  account  to  the  satisfaction  of  such  justices,  how 
he,  she  or  thev  came  by  the  same,  then  the  said  person  or  persons 
BO  offending  shall  be  deemed  and  adjudged  guilty  of  a  misdemeanor, 
and  sliall  be  punished  in  manner  hereinafter  mentioned,  although 
no  proof  shall  be  given  to  whom  such  materials  belong. 

Sect.  14.  Every  person  adjudged  guilty  of  a  misdemeanor  in 
having  in  his  possession  any  materials  suspected  to  be  purloined  or 
embezzled,  and  not  [iroducing  the  party  or   parties  being  duly 
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entitled  to  dispose  of  the  same,  of  whom  he  bought  or  received  the 
same,  nor  giving  a  satisfactory  account  how  he  came  by  the  same, 
&c.,  shall  forfeit  for  the  first  offence  20/.,  for  the  second  offence 
30/.,  and  for  every  subsequent  offence  40/.,  <&c.  &c. 

Edward  James  {Leresche  with  him), — The  conviction  of  the 
defendant  is  not  invalidated  by  reason  of  the  goods  having  been 
seized  by  the  inspector  without  a  search-warrant.  That  was  so 
ruled  by  Tindal,  C.J.,in  Davis  v.  Nest  (6  C.  &  P.  167),  which  was 
an  action  for  a  trespass  for  breaking  and  entering  the  plaintiff''8 
house,  the  defendant  in  so  doing  having  professed  to  act  under  the 
statute  in  question,  1 7  Geo.  3,  c.  56.  It  was  there  held  that  if  goods 
of  a  description  liable  to  be  condemned  under  17  Geo.  3,  c.  5>^y  are 
found  in  a  house,  magistrates  have  jurisdiction  to  condemn  them 
under  the  statute,  and  to  convict  the  party,  although  the  goods  are 
not  found  on  tlie  execution  of  a  search-warrant  previously  granted 
Secondly,  a  warehouse  is  a  place  ejvsdem  generis  as  those  mentioned 
in  sect.  10:  {Harris^  case.  East's  P.  C.  450;  Rossel  v.  Kitchetiy 
1  Burr.  497 ;  Lowther  v.  The  Earl  of  Radnor,  8  East,  113.) 

Wehby  and  Feamley^  in  support  of  the  rule. — The  statute  22 
Geo.  2,  c.  27,  and  17  Geo.  3,  c.  56,  were  made  with  reference  to 
servants  and  persons  employed  by  the  manufacturers  who  embezzled 
their  masters'  materials.  The  defendant  was  not  a  person  of  that 
kind,  but  a  person  who  sold  goods  on  commission.  These  goods 
were  found  in  his  warehouse,  which  was  not  a  dwelling-house  or  a 
place  of  the  same  kind.  The  provisions  of  the  statute  17  Geo.  3, 
c.  5%y  all  point  to  places  connected  with  a  dwelling-house  or  shop 
in  which  materials  are  to  be  worked  up.  Tlie  words  ^*  other  place," 
in  sect.  10,  mean  ejiisdem generis  "as  outhouse,  yard  or  garden" 
within  the  curtilege  of  the  dwelling-house.  There  is  no  case  in 
which  a  conviction  has  taken  place  under  this  statute,  except  where 
goods  have  been  found  in  a  dwelling  house :  {Rex  v.  The  Man- 
chester and  Salford  fVaterworks  Company^  1  B.  &  C.  630 ;  Sandi- 
man  v.  Breach^  7  B.  &  C  96  ;  Fordyce  v.  Brydges^  3  H.  L.  1  ;  i2e 
Boothroydy  15  M.  &  W.  1 ;  Reg.  v.  Dickenson,  26  L.  J.  204,  M.C.) 

Lord  Campbell,  C.J. —  We  have  to  consider  whether  the 
magistrates  were  acting  within  their  jurisdiction,  and  Mr.  Welsby 
very  fairly  admits  they  were  so  acting,  if  a  warehouse  can  be  con- 
sidered a  place  within  the  10th  section.  I  coincide  in  the  principle 
that  where  general  words  of  description  follow  special  words  of 
description  in  an  enactment,  the  general  words  must  be  con- 
find  to  things  ejusdem  generis^  But  I  think  a  warehouse  is  a  place 
ejiutdem  generis  with  buildings,  and  a  place  of  the  same  kind  as 
"dwelling-house,  outhouse,  yard,  garden,"  mentioned  in  sect*  10. 
If  such  goods  were  found  in  an  outhouse,  I  do  not  think  it  would 
cease  to  be  an  offence  within  the  act,  if  the  outhouse  were  a  few 
paces  beyond  the  wall  which  surrounds  the  dwelling  house.  The 
offence  is  made  a  misdemeanor  by  sect.  1 0,  which  is  aimed  at  the 
receivers  of  stolen  goods ;  and  when  stolen  goods  are  found  in  the 
possession  of  any  one,  the  act  casts  the  burden  on  the  possessor  of 
showing  that  they  have  been  honestly  come  by. 
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WiGHTMAN,  J. — So  far  as  I  have  heard  this  case,  I  think  this 
was  an  offence  clearly  within  the  meaning  of  the  section, 

EfiLE,  J. — I  also  think  that  the  conviction  was  rio;ht  The 
question  is,  does  a  warehouse  fall  within  '^  other  place"  of  the  same 
kind  mentioned  in  sect.  10?  In  determining  whether  a  case  falls 
within  a  class  specified  according  to  the  purpose  and  view  of 
the  Legislature,  we  are  not  to  consider  the  question  as  if  it 
related  to  the  imposition  of  a  rate,  or  a  matter  of  that  sort,  but 
the  statute  should  be  construed  with  reference  to  the  evil  which 
existed  when  the  Act  passed,  and  the  remedy  intended  to  be  pro- 
vided. The  statute  in  the  recitals  shows  how  the  materials  for 
manufacture  stolen  or  purloined  may  lose  their  character,  and  be- 
come incapable  of  being  identified,  and  casts  on  a  suspected  pos- 
sessor the  duty  of  accounting  for  the  way  in  which  they  got  into  his 
possession.  A  warehouse  is  a  place  peculiarly  suited  for  the  recep- 
tion of  large  quantities  of  goods  purloined  or  stolen  like  these,  and 
if  warehouses  and  shops  where  goods  of  the  kind  might  be  con- 
cealed are  not  within  the  act,  dangerous  temptations  for  the  receipt 
of  such  goods  would  be  held  out.  It  was  said  in  the  course  of 
argument  that  warehouses  and  shops  may  have  been  intended  to 
be  exempted  from  the  act;  but  if  so,  receivers  of  stolen  goods  have 
only  to  take  such  places,  and  set  this  Act  at  defiance, 

Cbompton,  J. — I  have  not  heard  the  whole  of  the  case,  but,  as 
far  as  I  have  heard,  .1  agree  with  the  rest  of  the  Court.  I  heard 
Mr.  Welsby  move  for  the  rule  nisi,  and  then  I  did  not  think  that 
therd  was  very  much  in  the  point,  (a) 

Rule  discharged. 


Reo. 

V. 

Edmundsom. 

1859. 

Ma$Ur  and 

gervant — 

Receiver  qf 

stolen  goodt. 


(a)  Wigbtman  and  Grompton,  JJ.,  had  beeo  in  attendance  at  the  Honae  of  Lorda,  and  only 

into  oonrt  daring  the  argument  in  support  of  the  rale. 
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COURT  OF  QUEEN'S  BENCH. 
January  29>  1859. 
(Before  Lefroy,  C.J.,  Perkin  and  O'Brien,  JJ.) 
Reg.  v.  Magill  (a). 

Certiorari — Right  of  way — Indictment —  View  jury. 

An  indictment  having  been  found  against  a  party  for  the  obstruction  of 
an  alleged  right  of  way,  defendant  applied  for  a  writ  of  certiorari^  to 
remove  said  indictment  from  the  criminal  to  the  civil  side  of  the  court. 
The  writ  was  granted,  on  the  ground  that  a  view  jury  was  absolutely 
necessary  in  a  case  of  this  hind, 

THIS  case  came  before  the  court  on  a  motion  on  the  part  of  the 
defendant  to  make  absolute  the  conditional  order  for  the 
issuing  of  a  writ  of  certiorari {^which  had  been  obtained  on  the  17th 
of  November,  1858),  to  remove  into  the  Queen's  Bench  an  indict- 
ment, found  at  the  last  Summer  Assizes  for  the  county  of  Antrim, 
against  the  defendant,  for  obstructing  certain  highways,  footways, 
and  driftways,  leading  into  or  over  certain  lands,  part  of  the  Cave 
Hill,  ^'  on  the  ground  that  the  trial  of  the  issue  in  the  said  indict- 
ment will  involve  certain  difficult,  novel,  and  important  questions 
of  law,"  and  that  the  said  indictment  having  been  preferred  at  the 
instance  of  certain  persons,  inhabitants  of  the  county  of  Antrim, 
calling  themselves  *'  An  Association  for  the  protection  of  Public 
Right  of  Way  in  and  around  Belfast,"  all  or  some  of  whom  are 
liable  and  likely  to  serve  as  jurors  at  the  assizes  for  the  said  county, 
the  said  defendant  cannot  have  a  fair  and  impartial  trial  of  such 
issue. 

Brewster^  Q.C.,  submitted  that  the  court  had  full  power  to 
change  the  indictment  to  a  different  county,  to  have  it  tried  at 
Nisi  rrius  as  a  civil  action,  when  the  case  involves  serious  ques- 
tions of  law,  and  when  parties  would  not  have  a  fair  and  impartial 
trialln  the  county  in  which  the  indictment  was  found.  The  real 
question  in  this  case  is,  whether  the  inhabitants  of  Belfast  and  the 

(a)  We  are  indebted  to  The  Irish  Jurisi  for  the  report  of  this  cue. 
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nei^hboarhood  have  a  right  to  go  over  the  whole  property  of  the        ^■®* 
defendant ;  not  that  it  is  a  right  of  way,  but  whether  it  is  a  com-      maoIll. 

mon  or  not.     A  special  jury  can  be  struck,  if  the  indictment  is        

removed,  to  try  that  important  question^  which  is  not  a  criminal        ^^^ 
proceeding,  but  merely  the  assertion  of  a  public  right,  and  it  is   certiorarir— 
under  this  form  of  proceeding — that  is  the  proper  way  to  assert  Right  of  wny- 
that  right     I  can  nnd  no  case  like  the  present.     This  is  not  to    indictment, 
change  the  venue,  but  only  an  application  for  a  cerft'orart  to  change 
the  case  from  the  criminal  to  the  civil  side  of  the  court. 

Macdanoffhy  Q.C.  (with  him  Joy^  Q.C.,  and  M.  Harrison.) — The 
other  side  are  under  a  mistake  in  this  case,  for  a  private  individual 
cannot  bring  an  action  for  obstructing  a  right  of  way,  such  as  is 
at  present  in  question.  The  property  in  dispute  never  belonged 
to  the  defendant,  but  to  Lord  Donegal.  The  real  question  in  this 
case  is,  whether  or  not  a  public  right  of  way  does  exist  over  the 
Cave  HilL  Magill  prevented  the  people  going  over  the  hill. 
What  are  the  grounds  that  a  certiorari  can  issue  on  the  part  of 
defendant  to  change  an  indictment  from  criminal  to  civil  side?  In 
England  the  court  will  not  grant  a  certiorari  on  an  affidavit  that 
defendant  was  advised  that  difficult  points  of  law  might  arise,  but 
the  points  of  law  should  be  stated :  {Rex  v.  Harrison^  1  Chit.  Hep. 
571.)  By  a  recent  act  of  Parliament  a  judge  may  reserve  a  case 
tried  at  the  Assizes  for  the  Court  of  Criminal  Appeal  if  he  has  any 
difficulty  in  deciding  it.  The  affidavit  in  this  case  only  states  that 
he  is  "  advised  and  believes.''  The  necessity  of  having  a  special 
jury  is  not  alone  sufficient  cause  for  granting  this  motion:  {Beff.  v. 
Greene,  1  Wil.  WolL  &  Hod.  Rep.  35.)  The  defendant  must 
state  the  specific  grounds  on  which  legal  difficulties  will  occur: 
{Rex  V.  Joule,  4  A.  &  E.,  O.  S.,  539.)  Counsel  also  cited  Rex  v. 
Meade  (3  Dowl.  &  Ry.  301);  Rex  v.  Templar  (1  Ne.  &  Per.  91); 
Rex  V.  Fellows  {\  Har.  &  Woll.  641). 

Jayy  Q.C.  (same  side.) — In  a  case  such  as  this  a  view  jury  is 
necessary,  and  this  application  is  only  preliminary  to  one  for 
changing  the  venue  to  Dublin.  The  object  of  the  defendant  is  to 
avoid  the  possibility  of  haviog  a  view  jury. 

Lefroy,  C.J. — The  only  difficulty  we  feel  upon  the  authorities 
is  that  about  the  special  jury ;  and  the  necessity,  as  stated  in  the 
affidavits,  of  a  view  jury,  shows  that  the  case  ought  not  to  be 
determined  by  a  criminal  tribunal,  for  if  tried  before  the  latter 
there  would  be  no  opportunity  of  having  a  view  jury. 

Order  made  absolute. 

Geraghty  for  the  plaintiff. 

Castidy  and  Bruce  for  the  defendant. 
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COURT  OF  QUEEN'S  BENCH. 

Crown  Side. 

May  7, 1859. 

(Before  Lefroy,  C.J.,  Perrin  and  Hates,  JJ.) 

In  the  Matter  of  the  Trustees  of  the  Will  of  John 
C.  Kearney,  deceased,  acting  for  and  on  behalf  of 
Thomas  C.  Ejbarney,  an  Infant,  and  a  certain  Pre- 
sentment PASSED  BY  the  GrAND  JuRY  OF   THE   CoUNTY 

OF  Cork,  at  the  ;:Jummer  Assizes,  1858.  (a) 

Certiorari — Presentment — Grand  Jury  Act^  6^7  WiU.  4,  c,  116 — 
Jurisdiction — Bridge — Public  Road — Acquiescence —  Traverse  for 
damages. 

Where  a  presentment  for  the  raising  of  public  money  for  the  purpose  of 
building  a  bridge  has  passed  the  grand  jury  in  the  usual  way^  and 
afterwards  been  acted  on^  and  some  of  the  money  actually  raised  there'- 
under^  a  motion  for  a  writ  of  certiorari  to  remove  such  presentment 
into  this  court  to  have  same  quashed,  at  the  instance  of  a  party  who 
has  traversed  for  damages^  but  has  withdrawn  that  proceeding  and  has 
acquiesced  for  some  time,  will  be  refused, 

THIS  was  a  motion  to  show  cause  against  a  conditional  order 
for  a  certiorari  to  remove  into  this  court  a  certain  present- 
ment passed  by  the  grand  jury  of  the  county  of  Cork,  at  the 
summer  assizes,  1858,  for  the  construction  of  a  timber  bridge  over 
the  Bandon  river,  at  Tissasson,  in  the  said  county.  The  condi- 
tional order  had  been  obtained  on  motion  of  counsel  on  behalf  of 
Thomas    Franks   and    Abraham   Thomas  Foster,  the  surviving 

(a)  Wc  are  indebted  to  The  Irish  Jurist  for  a  report  of  this  case. 
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trustees  of  the  will  of  John  Cuthbert  Kearney,  deceased,  acting      ^"  ™* 
for  and  on  behalf  of  Thomas  Cuthbert  Kearney,  an  infant,  and  by     ksabmbt. 

it  the  Court  ordered  that  a  writ  of  certiorari  do  issue,  directed  to         

the  justices  of  assize  of  the  county  Cork,  and  to  the  clerk  of  the  ^^^^- 
Crown  of  the  said  county,  to  remove  into  this  court  a  certain  cefHorari— 
presentment  of  the  grand  jury  of  the  county  of  Cork,  passed  at  Freaentmmtr- 
the  Summer  Assizes,  1858,  whereby  the  sum  of  2350/.  was  pre-  J^^^iction. 
sented  to  be  raised  off  the  said  county  at  large,  and  1500Z.  off  the 
barony  of  Kinsale,  and  900/.  off  the  barony  of  Courceys,  for  the 
purpose  of  building  a  timber  bridge,  with  a  portcullis  and  cause- 
way, over  the  Bandon  river,  at  Tissasson,  on  the  road  from 
Kinsale  to  Courceys  country,  between  the  lands  of  Tissasson  at 
the  Kinsale  side,  and  the  lands  of  Kilmaclona  at  the  Courceys  side, 
together  with  the  application  to  the  presentment  sessions,  and  all 
other  documents  and  things  touching  the  same,  in  order  that  the 
said  presentment  might  be  quashed  on  the  grounds  that  the  said 
grand  jury  had  no  legal  power  or  authority  to  make  the.  said 
presentment  under  either  of  the  acts  of  Parliament,  or  the  sections, 
or  any  of  the  sections  thereof^  in  the  said  presentment  referred  to, 
and  on  the  grounds  that  the  said  presentment  was  illegal  for  the 
construction  of  said  bridge,  there  being  in  truth  and  in  fact  no 
such  road  as  mentioned  and  described  in  said  presentment  in 
existence,  and  the  fact  and  truth  being  that  there  did  not  exist  at 
the  time  said  presentment  was  made,  nor  now,  any  road  whatever 
at  either  side  of  the  said  river  upon  the  land  on  which  it  was 
and  is  by  said  presentment  proposed  that  the  said  bridge  should 
abut ;  and  also  on  the  ground  that  the  bridge,  for  the  erection  of 
which  said  presentment  was  passed,  would  be  an  illegal  interference 
with  the  rights  of  said  minor,  and  with  his  property  in  the  ferry 
over  said  Bandon  river;  and  because  the  proposed  bridge  cannot 
be  constructed  without  the  sanction  of  a  special  act  of  Parliament 
for  that  purpose,  unless  cause  should  be  shown  in  the  usual 
way. 

It  appeared  from  the  affidavit  made  to  ground  the  motion  for  the 
conditional  order,  that  applications  for  said  presentment  were  made 
at  a  presentment  sessions,  held  at  Kinsale  for  the  said  barony  of 
Kinsale,  on  the  8th  of  January,  1858,  and  also  at  a  presentment 
sessions  held  at  Ballinspittle,  in  said  barony  of  Courceys,  on  the 
21st  of  January,  1858,  and  having  been  at  each  place  respectively 
approved  and  adopted,  they  were  submitted  to  the  grand  jury  at 
the  Spring  Assizes,  1858,  when  the  same  were  respited,  and  after 
being  again  submitted  to  said  respective  presentment  sessions,  were 
brought  before  the  grand  jury  at  the  Cork  Summer  Assizes  for 
1858,  and  finally  approved  and  fiated.  It  appeared  that  by  letters 
Mtent  of  the  13th  of  January,  in  the  7th  year  of  the  reign  of 
King  William  the  Third,  his  Majesty  granted  to  James  Iloche,hi8 
heirs  and  assigns,  the  several  lands  and  ferries  therein  named,  and 
amongst  them  the  ferry  of  Kinsale,  in  the  said  county,  to  hold 
with  its  rights,  members,  and  appurtenances,  unto  the  said  James 
Roche,  his  heirs  and  assigns,  for  ever,  to  be  held  of  the  King  in 
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Ik  the      fjgg  and  common  soccage,  subject  to  the  payment  of  the  yearly 
^BAUMETr    '■^"^  of  4t  10*.  BterliniT.     That  all  the  estate  and  interest  of  Roche 

by  various  mesne  assignments,  became  vested  in  the  year  1839  in 

]^'  John  Cuthbert  Kearney,  and  his  heirs.  That  John  Cuthbert 
Certiorari—  Kearney,  by  his  will  of  the  16th  of  November,  1844,  devised  all  bis 
Prestintment—  estatcs,  including  the  said  ferry,  unto  and  to  the  use  of  the  trustees 
Junsdicuon,  therein  named,  upon  the  trusts  therein  mentioned :  and  that  from 
the  events  which  have  happened,  Thomas  Cuthbert  Kearney,  the 
younger,  who  is  under  the  age  of  twenty-one  years,  is  now  enti- 
tled to  an  estate  tail  in  the  said  ferry  and  other  estates  so  devised 
by  the  will  of  the  said  Thomas  Kearney,  deceased.  This  ferry  is 
the^only  mode  by  which  the  Bandon  river  is  crossed  by  cattle, 
&c.,  for  several  miles  up  from  the  sea.  The  ferry  has  been  worth 
100/.  per  annum  for  ten  or  fifteen  years.  The  bridge  will  take 
away  all  traffic  from  it.  That  no  road  exists  at  either  side  which 
it  is  the  object  of  the  intended  bridge  to  unite,  and  that  therefore 
the  grand  jury  had  no  power  to  make  the  presentment.  By  the 
affidavits  filed  as  cause,  it  appeared  that  ttie  proposed  bridge  was  a 
matter  of  public  utility  and  necessity.  The  parties  now  opposing 
only  claimed  damages  at  the  time  of  the  application  to  the  Present- 
ment Sessions  for  the  injury  to  the  toll,  and  they  traversed  for 
damages  at  the  Summer  Assizes  of  1858,  which  traverse  was 
afterwards  withdrawn,  or  rather  nilled  at  the  Spring  Assizes,  1859, 
there  having  been  no  appearance  for  said  trustees.  It  further 
speared  that  the  said  bridge  had  not  been  commenced,  but  the 
contract  for  the  building  thereof  had  been  duly  entered  into,  and 
that  the  contractor  had  gone  to  great  expense  in  preparing  timber 
and  ironwork  for  said  brido^e,  which  was  then  ready,  and  that  he 
was  about  to  commence  building  when  these  proceedings  were  insti- 
tuted, and  that  the  contractor  had  already  expended  large  sums  in 
labour,  &c.,  on  the  bridge  before  the  making  of  the  conditional 
order  in  this  case,  upon  the  faith  of  said  presentment,  and  believing 
same  to  be  valid,  which  would  be  lost  to  him  iF  the  presentment 
was  set  aside ;  and  that  he  had  no  notice  from  the  trustees  or  any 
person  acting  for  them  not  to  proceed  with  said  works. 

Several  affidavits  showed  it  to  be  a  work  of  necessity,  and  no 
injury  to  the  ferry. 

About  1500Z.  had  been  raised  by  subscription  to  part  defray  the 
expense. 

Deasi/y  Serjt.,  Q.C.  (with  him  O^Reardan)  shows  cause. — No 
objection  was  made  at  the  time  of  the  passing  of  the  presentment 
by  the  sessions,  nor  at  the  subsequent  assizes.  The  legality  of 
this  presentment  was  admitted  by  these  parties  on  their  traversing 
for  damages  at  the  summer  assizes,  1858.  As  a  general  rule  this 
court  will  not  go  behind  a  presentment:  {Exparte  Henn,  6  I.C.L. 
239.)  In  that  case  the  application  was  refused  on  the  grounds  that 
the  parties  had  lain  by  and  acquiesced  for  a  long  period,  as  here. 
The  Chief  Justice  in  giving  judgment  in  that  case  said — "  It  is  said 
that  everything  done  may  be  shown  to  be  null  and  void  ab  initio 
— that  the  presentment  sessions  have  not  done  their  duty ;  that 
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the  graod  jury  have  not  done  their  duty  ;  nay,  that  the  judge  him-      ^*  ^"« 
self  has  not  done  his  duty ;  and  that  after  the  presentment  has     kkarnet. 

passed  all  these  tribunals,  it  is  to  be  reopened,  and  the  things  done        

under  it  set  aside.  If  that  doctrine  hold  good,  I  do  not  know  who  ^^^^' 
will  ever  undertake  a  contract,  if  after  he  has  expended  his  money  certiorari— 
he  is  to  be  deprived  of  the  benefit  of  that  outlay,  and  all  the  pro-  Presentment— 
ceedings  to  levy  the  money  be  avoided.  I  know  nothing  more  Jurisdiction. 
likely  to  produce  litigation."  It  was  a  question  for  the  present- 
ment sessions  to  have  proved  to  their  satisfaction,  whether  there 
was  a  road  leading  to  the  site  of  the  proposed  bridge  or  not,  and 
the  sessions  having  decided  on  that  point,  this  court  will  not  go 
behind  their  decision  to  inquire  into  that  matter.  [Perrik^  J. — 
Has  not  some  of  the  money  been  levied  under  this  presentment?] 
There  has.  In  case  of  acquiescence  by  all  parties  for  some  time, 
this  court  will  not,  on  motion  to  quasli  the  presentment,  attend 
to  objections  as  to  the  insufficiency  of  the  affidavit  or  estimate  on 
which  the  presentment  was  founded :  (  7'he  Queen  v.  McKay,  2  I.  L. 
16.)  What  is  to  become  of  the  money  which  has  been  levied,  and 
that  which  has  been  raised  by  subscription  ?  If  this  conditional  order 
is  to  be  made  absolute,  that  levy  will  have  been  illegal,  and  the  par- 
ties who  received  that  money  will  become  liable  to  an  action.  Should 
this  bridge  be  built  it  will  be  no  disturbance  to  the  ferry.  If  there 
existed  an  exclusive  ferry  from  A  and  B,  it  does  not  prevent  persons 
from  going  by  any  other  boat  from  A  direct  to  C,  though  it  lie 
near  to  B,  provided  it  be  not  done  fraudulently,  and  as  a  pretence 
for  avoiding  the  regular  ferry :  ( Tripp  v,  Frank,  4  T.  R.  (566 ; 
Huzzey  v.  Field,  2  Cromp.  Alee.  &  Ros.  432.)  The  Bandon  family 
have  not  a  grant  of  all  tne  ferries  on  this  river.  The  Court  will 
discharge  the  conditional  order. 

Fitzgibb(nif  Q.C.  (with  him  W.  A.  Exham\  contra. — This  court 
will  not  bind  a  minor  by  the  acquiescence  of  his  trustee.  The 
traverse  for  damages  at  the  summer  assizes  for  Cork  was  with- 
drawn, as  by  the  134th  section  of  the  Grand  Jury  Act  such  a 
traverse  does  not  lie  in  a  case  of  this  nature.  This  is  not  a  legal 
presentment  by  the  56th  sectipn  of  the  Grand  Jury  Act;  it  appears 
that  the  grand  jury  have  no  power  to  build  this  bridge  without  an 
act  of  Parliament  to  enable  tnem.  In  the  case  of  In  re  Henn,  cited 
on  the  other  side,  the  application  was  refused  because  the  applica- 
tion was  made  in  consequence  of  an  informality  in  the  proceedings ; 
but  tbere  the  grand  jury  had  original  power  and  jurisdiction  under 
the  act  to  make  the  presentment,  whieh  they  had  not  here.  There 
is  no  road,  in  fact,  to  the  site  of  the  proposed  bridge ;  a  road  was 
commenced  in  1846,  but  it  is  not  shown  ever  to  have  been  finished. 
This  presentment  is  void ;  the  127th  section  of  the  Grand  Jury 
Act  has  not  been  complied  with. 
Exham  not  called  on. 
H.  P.  Jellett  appeared  for  the  contractor. 

Lefroy,  C.J. — What  right  has  the  minor  to  stand  in  this  court 
except  through  his  trustees  who  have  the  legal  estate  ?  and  he  is 
bound   by  their  acquiescence.      Shall   we  now  be  brought  into 
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MATTK^oF     *^*^^^  *^  ^^®"^  ^^^^  ^^^*  ^^  certiorari^  to  open  up  the  whole  of  this 
Ebarnbt.     presentment,  which  has  been  regularly  acted  on,  and  some  of  the 

money  raised  thereunder  ?     We  are  not  now  to  be  called  on  to 

]^'        disturb  all  which  has  been  done,  the  parties  havincr  looked  on  so 
Certiorari—    long,  and  admitted,  by  their   traverse,  the  legality  of  this  present- 
Prettntment-^  ment.  We  are  acting  upon  the  well  known  common-law  principle, 
JuritdictioH.    viffilantibus  et  non  domientibus  jura  subveniunt,  and  we  must  refuse 
this  application  and  allow  the  cause  shown  against  making  absolute 
the  conditional  order ;  but  we  think  it  is  not  a  case  for  costs. 
Attorney  for  the  trustees — R.  Meade  and  Son. 
Attorney  for  the  applicants — Sylvester  Gill  Austin  Morrisson. 
Attorney  for  the  contractor— Wm.  Beamish  Gillman. 
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SbtotlsixCO. 

HIGH  COURT  OP  JUSTICIARY. 

June  21,  1858. 

Reg.  v.  Charles  Sweenie.  (a) 

Rape — FoTcty  how  far  necessary — Connection  with  woman  asleep, 

S,  was  indicted  for  rape^  and  the  evidence  was,  that  he  went  into  the  bed 

where  D,'s  wife  was  asleep,  and  had  connection  with  her,  while  she  was 

asleep. 
Held,  ^t  S,  was  not  guilty  of  rape,  inasmuch  as  such  a  crime  implies 

that  some  force  has  been  used  to  overcome  the  opposing  will  of  the 

prosecutrix,  and  here  no  force  was  in  fact  used. 
But  held,  by  Lord  President  Macneill  and  Txird  Ivory  (who  dissented), 

that  the  force  essential  to  the  crime  of  rape  is  relative  to  the  resistance 

offered,  and  where  there   is  no  resistance  to  be  overcome,   it  is  not 

necessary  to  prove  the  use  of  force, 

THIS  was  an  indictment  for  rape.  The  indictment  thus  charged 
the  offence: — ^* In  so  far  as  on  the  night  of  the  IGth^  or  the 
morning  of  the  17th  day  of  March,  1858,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  February  immediately  preceding,  within 
the  house  situated  in  or  near  Bellshill^  in  the  parish  of  Bothwell, 
andshire  of  Lanark,  then  and  now  or  lately  residing  there,  you, 
the  said  Charles  Sweenie,  did  wickedly  and  feloniously  invade  by 
stealth  the  bed  in  the  said  house  in  which  Catherine  iJevine,  wi^ 
of,  and  now  or  lately  residing  with  George  Devine,  wire-worker, 
in  or  near  Blackboy  Close,  Galloweate,  in  or  near  Glasgow,  was 
then  asleep,  and  did  lie  down  beside  ner,  and  did  attack  and  assault 
her,  and  did  brin^  your  naked  person  in  contact  with  her  naked 
person,  and  did  introduce  your  private  member  into  her  private 
parts,  and  did  have  carnal  knowledge  of  her  when  asleep,  and 
without  her  consent  did  ravish  her." 

The  counsel  for  the  prisoner  objected  to  the  relevancy  of  the 
indictment,  t.e.  demurred  on  the  ground  that  the  facts  set  forth  did 
not  amount  to  rape.     That  there  was  no  allegation  of  force  or 

(a)  Reported  by  J.  Patbbson,  Esq.,  Barriiter-at-Law,  ex  rebttione. 
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Keg.        violence,  which  was  of  the  essence  of  the  crime:  (1  Hume's  Crim. 
SwEENw     ^'  301  ;  Alison's  Prin.   209;   Hawkins'  P.  C.  b.  i,  c.  41,  s.  1; 

'     4  Bl.  Com.  210;   1  East  P.  C.  434  ;   I  Russ.  Crimes,  by  Greaves, 

1858.        675.)     Moreover,  that  it  was  doubtful  whether  it  was  possible  for 

R^p^^      a  man  to  have  connection  with  a  woman,  unknown  to  her,  in  natural 

Force,  how  far  sleep:  (Taylor's  Med.  J ur.  654,  5th  edit. ;   Smith's  Forens.  Med.; 

necessary,     Bcck's  Med.  Jur.  169;  Paris's  Med.  Jur. ;  Wharton  &   Stillies 

Med.  Jur.  336,  Philadelphia,  1855 ;  Montgomery  on   the  Signs 

and  Symptoms  of  Pregnancy,  361,  2nd  edit. ;  Brendelius,  96 — 9; 

Capuron,  Medicine  Legale  relative  aux  Accouchements,  57,  84 ; 

Etude  Medico-L^gale  sur  les  attentats  aux  Moeurs,  par  Alphonse 

Tardieu,    Paris,    1858 ;  Sedillot,  Manuel  Complet  de   Medicine 

Legale,  Bruxelles,  1833,  p.  31 — 32;   Briand,  Manuel  Complet  de 

Medicine  Legale,  Paris,  5th  edit.  1852.) 

The  Judges,  having  differed  in  opinion,  delivered  their  opinions 
seriatim,  as  follows ; — 

Lord  Ardmillan. — I  have  felt  this  case  to  be  attended  with 
great  difficulty,  and  have  anxiously  considered  it  both  on  the 
authorities  and  on  principle,  but  I  shall  not  detain  your  lordships  by 
stating  my  opinion  at  any  length.  We  have  here  to  deal  only  with 
relevancy.  The  public  prosecutor  offers  to  establish  by  evidence 
the  facts  which  he  avers.  They  may  seem  very  improbable ;  with 
that  we  have  no  concern.  Our  part  is  to  decide  whether,  if  the 
£ict8  as  here  alleged  are  proved,  they  amount  to  rape.  I  have, 
after  much  hesitation,  arrived  at  the  conclusion  that  the  fact^ 
alleged  do  not  amount  to  that  crime.  I  am  of  opinion  that  force, 
actual  or  constructive,  is  an  essential  element  in  the  crime  of  rape ; 
that  any  mode  of  overpowering  the  will  without  actual  personal 
violence,  such  as  the  use  of  threats  or  drugs,  is  force  in  the  estima- 
tion of  law  ;  and  that  any  degree  of  force  is  sufficient  in  law  to 
constitute  the  crime  of  rape,  if  it  is  sufficient  in  fact  to  overcome 
the  opposing  will  of  the  woman,  but  it  must  be  force  employed  to 
overcome  the  will ;  and  I  do  not  concur  in  the  proposition  main- 
tained by  the  prosecutor,  that  the  mere  bodily  contact  necessarily 
implied  in  the  act  of  connection  is  sufficient  force  to  satisfy  the 
legal  definition.  There  is,  I  think,  no  authority  for  such  a  proposi- 
tion, and  on  principle  it  does  not  commend  itself  to  my  mind.  In 
the  case  of  a  child,  and  perhaps  also  in  some  peculiar  cases  of 
insanity  or  imbecility,  the  law  holds  such  persons  to  have  no  will 
in  the  matter  of  connection,  and  the  act  in  such  case,  though  not 
actually  forcible,  is  forcible  in  the  estimation  of  the  law,  according 
to  the  opinion  of  Baron  Hume.  Accor'^ingly  the  element  of  force 
as  applied  to  the  overpowering  of  the  will  is  introduced  by  long 
settled  legal  presumption  in  every  case  of  connection  with  a  child. 
It  is  a  presumption  which  cannot  be  redargued;  no  proof  of 
consent  can  set  ^it  aside;  and  the  act  of  connection  with  a  child 
is,  in  consequence  of  that  presumption,  uniformly  and  necessarily 
the  crime  of  rape,  not  in  respect  of  any  lowering  or  modifying  of 
the  requisites  of  the  crime,  but  in  respect  of  that  legal  presumption 
which  gathers  from  the  infancy  of  tne  victim  the  force  necessary 
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to  the  definition  of  the  crime*    Except  in  the  case  of  a  child,       ^^- 
actual  (broey  or  the  use  of  means  of  overpowering  the  will  equivalent    sw^a. 

to  actual  force,  is,  in  my  opinion,  necessary  to  the  crime  of  rape.        

In  no  case,  that  I  am  aware  of,  has  there  ever  been  a  charge  of  rape       ^^' 
sustained  without  the  element  of  such  actual  force  or  its  equiva*      nap^^ 
lent,  except  in  the  case  of  a  child.    In  the  case  of  a  child  the  Forces  how  far 
dement  of  force  is  introduced  by  legal  presumption,  but  in  that 
case  also  the  act  amounts  to  rape  because  in  the  eye  of  the  law  it 
is  a  forcible  act ;  and  thus  the  definition  of  the  crime  remains 
unimpured.    Now,  if  I  am  right  in  holding  that  the  definition  of 
rape  is  not  satisfied,  as  regards  the  element  of  force,  by  the  mere 
bodily  contact  implied  in  every  act  of  connection,  then  in  the  case 
before  us  there  is  no  averment  of  force,  actual  or  constructive, 
and  none  can  enter  into  the  act  charged,  unless  we  are  prepared  to 
introduce  it  by  force  of  a  legal  presumption.     No  such  presump- 
tion in  the  case  of  a  sleeping  woman  has  yet  been  recognised  by 
law.     It  does  not,  like  the  presumption  in  the  case  of  a  child,  rest 
on  the  basis  of  undivided  institutional  authority,  and  of  uniform 
judicial  recognition.     It   is  a  new  presumption  never  hitherto 
recognised,  and  though  it  may  perhaps  not  be  unreasonable,  and 
there  may  be  some  affinities  and  analogies  to  support  it,  yet  I  am 
not  prepared  for  the  first  time  to  establish  it  by  our  decision. 
Without  such  a  presumption  to  introduce  the  element  of  force, 
it  appears  to  me  that  the  act  here  charged  cannot  be  tried  as  rape. 
Lord  IvOBT. — I  have  had  great  difiiculty  in  forming  an  opinion, 
and  that  which  I  have  formed  I  express  with  much  hesitation.     It 
is,  moreover,  an  opinion  diflerent  from  the  one  I  entertained  when 
the  case  was  first  submitted  to  me.     My  opinion  is  that  there  is 
enough  set  forth  to  constitute  the  crime  of  rape.     The  definitions 
in  the  books  are  no  doubt  the  having  possession  of  the  woman's 
person  *' forcibly  and  against  her  wiU,'^  but  this  definition  cannot 
applv  to  the  circumstances  of  the  present  case,  where  there  could 
not  be  the  resistance  implied  in  the  definition.   There  was  no  need 
of  force  for  there  was  no  resistance  to  overcome.    It  could  not  be 
against  the  will,  because  the  will  could  not  be  exercised.    The 
soundest  definition  of  rape  is  that  given  by  Lord  Cockbum,  ue.y 
**  having  intercourse  without  the  woman's  consent,"  and  ^*  where 
consent  cannot  in  the  circumstances  be  had,  the  law  presumes  rape." 
It  is  the  absence  of  consent  that  constitutes  the  essential  element  in 
rape.  Why  is  it  that,  in  the  case  of  children  and  of  insane  persons, 
the  law  says  that  rape  is  committed  ?  Because  it  holds  that  m  these 
cases  no  consent  can  be  obtained ;  and  therefore  it  is  ''  the  absence 
of  consent,"  and  not  *^  the  employment  of  force"  that  the  law 
chiefly  regards.  The  presence  of  consent  on  the  part  of  the  woman 
is  necessary  to  prevent  criminality.     The  law  holds  that  if  that 
consent  had  not  been  obtained,  positive  force  would  have  been 
necessary  had  she  been  conscious ;  and  it  introduces  in  every  case 
constructive  force  when  she  is  in  such  a  condition  that  positive 
force  is  not  required.     If  we  hold  that  this  is  not  rape  there  are 
many  oases  of  a  most  serious  kind  which  we  will  not  be  able  to 
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Bbo*       touch.  It  will  effect  a  most  unwise  loosening  of  our  law  as  regards 
SwBEMu.     ^^^^  crime,  and  will  imperil  the  whole  progress  that  has  been  made 

as  to  the  doctrine  of  constructive  force, 

]^'  Lord  Cowan. — I  have  approached  the  consideration  of  this 

2ii^,0-^  question  as  one  of  extreme  delicacy  and  one  not  unattended  with 
Farce.  A01O /or  difficulty^  and  I  am  of  opinion  that  the  facts  as  stated  in  this 
^^«<>^*'**nf'  indictment  do  not  amount  to  the  crime  of  rape.  It  is  of  the  essence 
of  the  crime  of  rape  that  carnal  knowledge  of  the  woman's  person 
should  be  had  forcibly  and  without  her  consent-^in  other  words, 
by  the  adverse  will  of  the  woman  to  the  act  being  overcome  by 
force  on  the  part  of  the  ravisher.  It  is  this  that  constitutes  the 
crime  according  to  all  the  authorities;  and. nothing  short  of  it 
will  support  the  charge.  A  distinction  is  alleg^  to  obtain 
between  the  terms  "without  the  consent,"  and  "against  the  will/* 
and  it  is  contended  by  the  Crown  that  the  former  is  the  more 
accurate,  and  is  sufficient  to  support  this  charge.  Even  if  it  w^re 
the  more  accurate  view — which  I  do  not  stop  to  inquire,  but  do 
not  admit — it  cannot  be  of  moment  in  this  argument.  For  still 
the  act  must  have  been  perpetrated  forcibly ;  and  where  is  force 
charged  in  this  indictment?  Nowhere,  as  an  actual  fact  sub- 
stantially alleged.  Constructively  it  is  said  that  in  the  absence  of 
consent,  which  is  assumed  from  the  woman  being  asleep,  there 
must  have  been  force  used  in  the  act  of  connection.  But  thi$,  1 
apprehend  cannot  be  viewed  as  the  force  which  the  law  has  declared 
necessary  for  the  commission  of  this  crime.  That  force  is  not 
fthe  mere  physical  force  required  for  the  completion  of  the  act  of 
(  connection.  What  is  requisite  is  the  forcibly  taking  possession  of 
vthe  woman's  person  and  having  connection  wijtji  Tier,  her  will 
resisting ;  or  if  not  resisting,  her  will  having  been  overcome  by 
felonious  acts  of  the  assailer.  It  is  because  nothing  of  this  kind 
exists  on  the  face  of  this  indictment,  that  I  think  the  capital  charge 
fails.  Had  the  sleep  in  which  the  woman  was,  been  stated  to  have 
been  induced  by  felonious  practices,  such  as  the  use  of  drugs  on 
the  part  of  the  panel,  the  case  would  have  assumed  quite  a 
different  aspect.  The  will  might  then  have  been  justly  alleged  to 
have  been  overcome  with  a  view  to  the  possession  of  her  person 
without  her  consent ;  just  as  in  the  case  where  through  fear  and 
dread  by  threats  of  death,  the  woman  has  been  thrown  into  a  state 
of  prostration,  or  as  when  through  such  threats,  or  through  actual 
personal  violence  at  the  first  meeting  of  the  parties,  she  has  been 
thrown  into  a  swoon,  and  then  her  person  ravished^  the  capital 
crime  might  be  held  properly  charged.  These  are  cases  quite 
different  in  their  character  from  that  presented  by  this  indict- 
ment. The  case  of  children  and  of  insane  persons  has  been 
founded  on,  but  these  are  by  the  law  itself  put  on  a  very 
peculiar  footing.  I  concur  with  Lord  Ardmillan  as  to  the  princi- 
ples on  which  the  ravishing  of  children,  and  of  insane  persons  has 
been  held  equally  criminal  with  rape  committed  on  a  grown-up 
person.  I  do  not  think  that  the  pnnciple  of  that  class  of  cases 
can  safely  be  extended  by  analogy  to  other  and  different  cases. 
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And  as  to  the  case  of  a  woman  in  syncope,  or  daring  a  fit  of       Beo. 
intoxication,   I  can  only  say  that  I  shall  be  prepared  to  deal    g^^^^ 

with  such  cases  when  they  come  up  to  us  for  juagment.     Accord-       

ing  to  my  present  view^  I  do  not  think  they  siTect  the  present        isss. 
question.  jT^ 

Lord  Deas. — The  prosecutor  defines  rape  to  be  carnal  know-  Foreshow  fai 
ledge  of  a  woman  without  her  consent.  This^  he  says,  is  all  that  it  mctMaary, 
is  necessary  to  allege  as  a  general  rule,  and  that  the  cases  where 
anything  more  has  been  stated,  or  requires  to  be  stated  are 
exceptional.  It  is  obvious  if  this  be  so,  that  nearly  all  the  cases 
that  have  occurred  have  been  exceptional,  and  that  we  have 
scarcely  had  an  example  of  the  general  rule.  I  do  not  say  that 
force  must  in  every  case  be  alleged.  The  case  of  girls  of  tender 
years  is  an  instance  to  the  contrary,  resting,  however,  not  so 
much  on  the  fact  that  they  have  neither  appetite  nor  wiU  in  the 
matter  (for  in  some  cases,  and  to  some  extent  they  may  have 
both),  as  on  a  presumption  of  law  introduced  and  established  to 
prevent  the  evils  to  society  and  the  demoralisation  which  might 
otherwise  follow;  and  which  presumption  accordingly  is  not 
allowed  to  be  redargued.  It  may  be  that  idiots  fall  within  the 
same  principle.  I  say  nothing  of  insane  persons  who  are  not  idiots, 
whose  cases  ma^  depend  on  their  own  circumstances  and  on  degree. 
But  I  regard  instances  of  children  and  of  idiots  as  exceptional ; 
and  it  does  not  follow  that  because  an  exception  is  made  of  cases 
in  which  by  law,  or  both  by  law  and  nature,  the  parties  are  totally 
disqualified  from  consenting,  an  exception  shall  equally  be  made 
of  the  case  of  a  woman  who  might  have  consented  if  awake, 
although  she  neither  did  nor  could  consent  being  asleep.  Beyond 
the  case  of  parties  whom  the  law  holds  incapable  of  consent,  we  have 
no  recorded  instance  of  the  element  of  force  being  altogether  omitted 
in  the  indictment.  I  mean  force  difierent  from  that  which  is 
necessarily  implied  in  the  act  of  sexual  intercourse,  for  there  is  a 
plain  fallacy  in  confounding  what  is  essential  to  the  act,  even  when 
consented  to,  with  the  force  necessary  to  obtain  opportunity  to 
perform  the  act.  Many  of  the  cases  supposed  by  way  of  illustra- 
tion of  the  prosecutor's  argument,  are  cases  which  might  have 
been  quite  as  well  tried  under  a  libel  charging  that  the  intercourse 
was  had  vnth  the  woman  forcibly  and  against  her  vrill.  For 
instance,  the  use  of  threats  inducing  terror  sufficient  to  overcome 
the  will,  is  a  species  of  compulsion  which  justifies  the  words  ^^  by 
force  and  violence,"  even  in  a  charge  of  robbery.  Drugging  to 
the  extent  of  insensibility,  is  even  less  remote  from  direct  personal 
violence  than  presenting  a  pistol  to  the  forehead,  or  a  dagger  to 
the  breast,  for  such  drugging  overpowers  the  will  by  means  of 
physical  appliances  to  the  body  (no  matter  whether  to  the  stomach 
mternally,  or  by  chloroform  or  the  like  externally),  just  as  much  as 
if  the  insensibility  had  been  produced  by  a  blow.  That  the  woman 
by  deception  or  persuasion  may  have  been  made  the  instrument 
of  introducing  into  her  own  stomach  the  deleterious  ingredient, 
or  may  have  been  induced  to  allow  the  man  to  hold  chloroform 

q2 
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^^'       te  h^r  nostrils,  does  not  make  the  resulting  insensibility  less  an 
SwsEKiB.     ftot  of  physical  violence  and  injury  to  the  person,  than  if  the  man 

bad  induced  her  to  take  into  her  own  hands  a  machine,  whidi  imme- 

^^^^  diately  exploded,  and  left  her  stunned  and  helpless.  Cases  where 
Hqpe^  the  man  finds  the  woman  already  drugged  to  insensibility  either  by 
Force,  how  far  her  own  act  or  the  instrumentality  of  another,  without  concert  on 
necessary,  j^j^  ^^^^  ^^  g^jg  ^y^Q  woman  in  a  faint,  would  certainly  be  cases 
having  less  in  them  than  the  cases  just  suggested,  of  the  element 
of  force  or  compulsion,  used  to  overpower  the  person  or  the  wiU^ 
and  upon  such  cases  I  reserve  my  opinion  till  they  shall  actually 
occur.  I  shall  only  say  that  I  do  not  hold  the  present  case  a» 
necessarily  deciding  any  one  of  them,  nor  any  of  the  other  cases 
supposed  by  my  brother  Ivory.  All  of  these  supposed  cases 
involve  one  element,  at  least,  which  is  not  here,  viz. :  the  woman 
being  in  a  state  of  disease,  which  it  would  have  been  a  criminal 
and  violent  proceeding  for  the  man  to  have  used  means  to  produce^ 
and  it  may  be  a  grave  question  when  it  arises,  whether  taking  advan- 
tage of  that  state  of  disease  is  not  equivalent  to  using  means  to 
induce  it.  Here  the  woman  was  not  in  a  state  of  disease  at  all, 
but  in  the  natural  state  of  sleep.  There  is  no  room  for  alleging 
either  criminality  or  violence,  actual  or  constructive  in  the  produc- 
tion of  that  state,  or  any  duty  of  assistance  towards  recovery 
connected  with  it,  and  although  the  distinction  may  be  thin 
between  taking  advantage  of  a  state  of  disease  and  taking  advan- 
tage of  the  state  of  natural  sleep,  it  is  necessary  to  observe  by  what 
slight  and  almost  imperceptible  steps  in  the  argument  it  is  proposed 
to  lead  us  on  to  hold  that  to  be  rape  which  has  never  been  held 
to  be  rape  before  first  drugging  by  the  man,  about  which  I  do  not 
Bay  I  should  much  hesitate ;  next  accidental  drugging  by  another, 
or  by  the  woman  herself;  then  the  case  of  a  woman  found  in  a  faint; 
and  lastly,  the  case  of  a  woman  under  no  disease,  either  induced  or 
accidental,  but  in  the  natural  state  of  sleep.  Stop  we  must  at  some 
thin  distinctiop,  or  I  do  not  know  where  we  are  to  stop  at  all,  in 
dispensing  with  the  element  of  force,  either  actual  or  constructive, 
which,  as  a  general  rule,  although  not  without  exceptions,  has  been 
immemoriaUy  deemed  necessary,  in  our  practice  to  the  charge  of 
rape.  Progressing  at  this  rate,  step  by  step,  the  exceptions  would 
soon  swallow  up  and  destroy  the  rule,  as  the  prosecutor  seems  to 
think  they  have  done  already. 

Lord  Neaves. — The  only  cases  of  rape  known  to  law  are,  first, 
connection  with  a  woman  forcibly  and  against  her  will — and 
second,  connection  with  a  child.  From  these  cases  it  is  proposed 
by  the  Crown  to  deduce  that  the  circumstances  stated  in  the 
present  case  are  relevant  to  infer  the  charge  of  rape.  It  may  be 
a  logical  deduction ;  but  the  stride  is  at  least  a  very  long  one — so 
long  that  I  am  not  disposed  to  take  it.  To  the  crime  of  rape  by 
our  law  the  element  of  violence  has  always  been  essential  In  the 
case  of  an  adult  person  of  sound  mind  this  cannot  be  doubted.  In 
such  a  case  it  would  not  be  relevant  to  allege  that  the  connection 
was  ^*  vdthout  her  consent."  An  established  and  inveterate  practico 
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requires  it  to  be  '*  againat  ber  will"    In  the  case  of  a  child  the        ^^^* 
law  introduces  a  constructive  violence.     In  doing  so  it  merely    3^1^12. 

expresses  and  recognises  a  natural  law.     A  child  has  no  passions,        

no  appetites.    Its  will  is  a  will  for  purity.    Nature  herself  cries       >^^ 
out  against  connection,  and  any  connection  may  rightly  be  pre-      i2^ne_ 
sumed  to  be  ^^  against  the  will."    In  the  case  of  an  insane  woman  Ferot,  kowjar 
constructive  force  may  also  be  admitted  upon  an  extension  of  the     M^^Mry* 
same  principle,  the  law  not  allowing  that  such  a  person  can  exei^ 
<ase  the  will.    But  that  principle  cannot  apply  to  thus  case,  where 
the  woman  had  a  will,  and  could  have  exercised  it,  either  to 
prevent  or  sanction  connection,  had  she  been  conscious.     The 
difficulty  of  the  case  becomes  more  obvious  when  we  consider  the 
mode  of  proof  that  it  would  require.  The  overt  acts — the  resistance 
on  the  part  of  the  woman,  the  violence  on  the  part  of  the  man, 
cannot  be  had  here.      Moreover,  according  to  the   explanation 
given  by  the  Crown,  it  is  proposed  that  the  words  '^vrithout  h^ 
consent''  should  make  U  competent  to  prove  that  the  prisoner  had 
not  the  prior  consent.     Truly,  this  is  a  most  dangerous  subject  for 
inquiry — novel,  hazardous,  and  not  coming  withm  the  analogy  of 
the  ordinary  rules  of  evidence  applicable  to  such  a  case. 

Lord  President  Mackeill. — The  writers  in  our  criminal  law 
describe  the  crime  of  rape  as  consisting  in  having  carnal  know- 
ledge of  a  woman's  person  ^'forcibly  and  against  her  wilL^ 
These  or  similar  words  are  generally  used  by  the  text  writers  to 
describe  the  crime  of  rape.  That  description,  if  the  words  be 
taken  in  what  is  perhaps  the  most  strictly  literal  meaning  of  them, 
may  be  understood  to  imply  the  positive  presence  in  every  case  of 
jrape  of  two  elements,  viz.,  physical  force  or  violence  applied  to  the 
person,  so  as  to  overpower  resistance,  and  coercion  of  the  will 
while  it  is  in  a  state  of  dissent  or  opposition.  Certainly  in  most 
cases  of  rape  these  two  elements  do  concur ;  the  crime  is  accom- 
plished by  the  application  of  physical  force  overpowering  resistanee, 
and  against  the  remonstrances  of  the  sufferer.  But  I  am  not 
prepared  to  hold  that  these  two  elements,  understood  in  that  sense^ 
are  essential  to  the  crime  of  rape.  That  the  knowledge  of  the 
woman's  person  should  be  obtained  against  her  remonstrance  or 
iigainst  her  will  actively  dissenting,  or  in  a  state  of  knowft 
antagonism  is  certainly  not  necessary  in  all  cases.  It  is  not 
necessary  that  the  act  should  be  in  that  sense  ''  against  her  wilL** 
It  is  not  necessary  that  she  should  have  a  will  or  mind  dissenting, 
or  capable  of  indicating  dissent.  That  is  settled  in  the  case  of 
infants  under  puberty,  who,  in  the  estimation  of  the  law,  have  no 
will ;  and  some  of  your  lordships  have  already  observed  that  the 
same  would  hold  in  the  case  of  an  insane  woman  of  mature  years; 
ao  also  if  by  artful  means  such  as  the  administration  of  poticms^ 
stupefaction  is  produced,  and  the  faculties  are  rendered  dormant^ 
and  the  party  is  for  the  time  without  will  or  the  power  of  volition; 
it  cannot,  I  think,  be  doubted,  that  in  that  state  of  mental  inability, 
and  especially^  if  it  has  been  produced  with  the  design  of  taking 
advantage  of  it,  the  act  would  be  held  to  amount  to  rape^  althouga 
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^^'       it  could  not  be  said  to  have  been  committed  *^  against"  the  will  of 
SwsBKiB.     ^^^  sufferer,  if  by  that  is  meant  against  an  active  will  dissenting, 

or  in  a  state  of  actual  repugnance  at  the  time.     But  in  such  a  case 

^^'  the  connection  has  been  had  without  her  consent,  and  when  she 
jRape—  ^^^  ^^^  mental  power  to  consent.  In  such  cases  the  expression 
Force,  houffar^^  against  her  wilr  used  by  the  writers  can  mean  nothing  else  than 
f^^cesMr^,  without  her  consent,  and  must  be  so  understood,  unless  they  are  to 
regarded  as  imperfect,  or  rejected  as  erroneous.  Then  as  to  the 
element  of  physical  force  or  violence,  that  also  must  be  subject  to 
limitation  and  construction.  The  power  of  resistance  may  be 
removed  without  the  application  of  any  physical  force,  or  it  may 
be  overcome  by  very  little  force.  What  degree  of  force  or  violence 
will  be  held  sufficient  to  constitute  rape  must  depend  on  circum- 
stances. The  degree  of  violence  used  may  be  expected  to  vary 
with  the  power  of  resistance.  The  law  does  not  desiderate  more 
force  than  is  necessary  to  overcome  the  power  of  resistance, 
which  may  be  greater  or  less  according  to  the  condition  of  the 
sufferer,  who  may  be  a  robust  active  woman,  cool  and  self- 
possessed,  or  may  be  a  poor  cripple.  On  the  other  hand  the  law 
does  not  desiderate  more  resistance  on  the  part  of  the  woman 
than  her  physical  condition,  whatever  it  may  be,  enables  her  to 
make.  In  the  case  I  have  already  put  of  a  woman  designedly 
reduced  to  insensibility  by  potions,  or  by  liquor  artfully  adminis- 
tered, and  whereby  her  physical  as  well  as  mental  powers  are  put 
in  abeyance,  the  law  desiderates  no  more  physical  force  than  is 
necessary  to  accomplish  the  criminal  act.  I  hold,  therefore,  that 
in  considering  what  are  the  essentials  of  the  crime  of  rape,  the 
descriptive  terms  *'  forcibly  and  against  her  vdll,"  are  to  be  con- 
strued with  reference  to  the  circumstances  of  the  case,  the  physical 
and  mental  condition  of  the  party  injured.  Inability  to  remon- 
strate or  resist  may  result  from  various  causes.  Is  it  necessary  to 
the  crime  of  rape  that  the  inability  shall  have  been  brought  about 
by  an  act  of  the  accused,  with  the  design  of  availing  himself  of  it? 
It  is  not  so  if  the  sufferer  be  under  puberty,  or  in  the  opnion  of 
some  of  your  lordships,  if  she  be  an  msane  person.  I  think  it  is 
not  so  in  the  case  where  a  man  takes  advantage  of  the  state  of 
insensibility  to  which  a  woman  has  been  reduced  by  his  act  or  con- 
trivance, although  in  producing  the  insensibility  he  may  not  have 
harboured  that  design,  or  may  even  have  intended  something 
different,  as  would  be  the  case  of  a  medical  man  who  should  take 
advantage  of  the  inability  to  resist  produced  by  opium  or  chloroform 
which  he  had  administered  for  a  different  purpose  to  his  patient. 
Such  forcible  invasion  of  the  woman's  person  is  an  assault ;  the 
connection  is  without  her  consent ;  and  I  think  that  the  forcibly 
invading  a  woman's  person  and  having  carnal  knowledge  of  her, 
without  her  consent,  through  the  instrumentality  of  assault,  is 
nothing  less  than  rape.  I  think  the  law  would  be  the  same^ 
although  the  state  of  insensibility  was  not  at  all  caused  by  any  act 
of  the  accused,  but  had  been  knowingly  and  wickedly  taken 
advantage  of  by  him,  such  as  some  of  the  cases  put  in  illustratioB 
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by  Lord  Ivorv^  as  for  ioatance,  the  case  of  a  woman  abused  in  a       ^' 
state  of  syncope,  or  in  a  state  of  insensibility  from  intoxication.    In    swebris. 

all  these  cases  the  knowledge  of  the  woman's  person  has  been  had       

without  her  consent,  which  as  regards  the  will  of  the  sufferer,  is  all  ^^ 
the  law  desiderates  when  the  mind  and  its  faculties  are  in  abeyance^  Ay«— 
and  it  has  been  accomplished  by  means  of  assault  which  necessarily  iR>fc<,  ^oip /far 
implies  violence — all  the  violence  that  was  necessary  for  the  accom- 
plishment of  the  criminal  purpose  in  the  circumstances,  and  there- 
fore, all  the  violence  that  the  law  desiderates  in  rape.  I  own  that 
I  cannot  distinguish  the  present  case  from  the  cases  to  which  I 
have  been  alluding.  The  woman  is  stated  to  have  been  asleep ; 
her  mind  and  its  faculties  were  dormant  —  in  abeyance.  The 
accused  is  stated  to  have  entered  the  bed  by  stealth,  wickedly  and 
feloniously — that  is,  with  a  criminal  intent,  the  criminal  intent 
beii^  to  have  carnal  knowledge  of  her  person  without  her  consent 
He  IS  said  to  have  accomplished  this  criminal  purpose,  by  means  of 
assault  or  forcible  invasion  of  her  person,  for  we  are  all  agreed  that 
the  act  charged  against  him  is  assault,  at  the  very  least,  whatever 
more  it  may  be,  and  assault  necessarily  implies  violence — in  this 
case  all  the  violence  that  was  necessary  to  accomplish  his  criminal 
purpose,  having  regard  to  the  physical  condition  of  the  sufferer  at 
the  time.  It  appears  to  me  that  an  assault  feloniously  committed 
on  a  woman  for  the  criminal  purpose,  and  effectuating  the  criminal 
result  of  having  carnal  knowledge  of  her  person,  without  her 
consent,  is  rape.  I  know  no  more  accurate  description  of  that 
crime.  Some  of  the  cases  I  have  put  in  illustration  or  as  links  in 
the  chain  of  reasoning  by  which  1  have  arrived  at  this  conclusion 
have,  I  am  aware,  never  been  presented  for  judgment  in  this 
court.  It  has  been  remarked  that  such  cases  need  not  be  con- 
sidered till  they  arise,  and  that  it  might  be  unsafe  to  pronounce 
upon  them  now  when  they  are  not  before  us  for  decision.  As  a 
general  rule  I  am  averse  to  prejudging  cases  or  points  of  law.  But 
if  I  see  that  the  judgment  I  am  asked  to  pronounce  in  this  case  will 
establish  a  principle  which  must  rule  other  cases  or  classes  of  cases, 
I  think  it  right  before  affirming  such  a  principle,  to  consider  what 
it  must  lead  to.  No  one  has  said  that  the  cases  to  which  I  have 
referred  would  not  be  cases  of  rape.  I  think  it  would  not  be 
possible  so  to  hold,  and  as  I  am  unable  to  distinguish  them  in  prin- 
ciple from  the  present  case,  I  feel  that  in  solving  ^is  cose  in  the 
negative,  we  are  also  virtually  solving  these  cases  in  the  negative, 
and  excluding  them  by  anticipation  from  the  legal  category  to 
which  I  think  they  belong.  It  has  been  suggested  that  insensibility 
induced  by  disease  or  artificial  means  may  in  this  question  be 
regarded  differently  from  the  natural  state  of  sleep.  I  confess  I 
do  not  feel  the  force  of  the  distinction.  In  both  there  is  uncon- 
sciousness, creating  the  same  inability  to  remonstrate  or  resist; 
the  violence  resorted  to  is  the  same,  the  injury  inflicted  is  the 
same.  I  see  no  reason  for  holding  that  the  criminalitv  is  not  the 
same.  If  there  be  any  difference  reauiring  from  the  law  greater 
vigilance  or  rigour  in  the  one  case  tnan  the  other,  I  think  that 
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^^-        the  interests  of  society  require  that  sach  Tigilanee  and  rigour 
SwBoni.     should  be  exerted  to  preyent  advantage  being  taken  of  the  stale 

of  periodical  inconsciousness  which  nature  imposes  on  all  as  a 

^^"'  necessity  of  existence,  and  to  which  all  are  entitled  to  resign  them- 
ji^;^,^^  selves  in  security.  I  own  I  was  at  first  somewhat  startled  by  what 
^orw,  kawftr  appeared  to  me  to  be  the  novelty  or  singularity  of  the  accusation, 
but  on  full  consideration  I  was  unable  to  resist  the  conclusion  that 
the  offence  charged,  if  established  in  the  way  in  which  it  is  laid, 
does  amount  to  the  crime  of  rape.  I  am  not,  however,  surprised 
that  several  of  your  lordships  still  hesitate  so  to  pronounce,  and 
perhaps  the  result  to  which  the  majority  have  come  may  be  the 
safer  one,  as  it  certainly  is  the  milder,  but  having  arrived  at  a 
different  conclusion  on  the  law  of  the  case,  I  have  considered  it 
right  to  state  the  grounds  of  my  opinion. 

Judgment  for  the  pris<mer.{a) 

(a)  Though  the  court  foand  tbac  a  conviction  for  npe  could  sot  b«  nutaiBod,  thej  hdd 
under  another  count,  that  the  facta  dUclosed  one  of  what  are  called  the  ''innominate 
offencee,**  t.e.,  a  crime  without  a  name,  which  the  court  assumes  power  at  common  law  to 
punish. 
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Juke  Session^  1859. 

(Before  the  Common  Sebqeant.) 

Beg.  v.  Oscar  Lee  and  Joseph  L£E.(e) 

False  preienees^^Naimre  of  representoHan — Exaggeration  <f  quaUiy  of 

goods* 

On  the  trial  of  an  indictment  for  false  pretences^  ii  was  proved  that  the 
defendant  offered  a  chain  in  pledge  to  a  pawnbroherj  and  required 
36f.  to  headvaneed  uponitj  representing  thai  U  was  gold.  On  being 
testedit  turned  outtole  acompound  of  brass^  silver^  and gold^  but  the 
gold  was  very  minute  in  quanHiy, 

Ueldj  not  a  false  pretence  within  the  statute. 

THE  prbonen  were  indicted  for  unlawfully  endeavottring  to 
obtain  35f.  of  Edward  Bye,  by  false  pretences.  There  was  a 
aecond  coant  for  a  conspiracy  to  obtain  money  by  divers  fidse 
pretences. 

The  eyidrace  showed  that  Joseph  Lee  had  gone  into  the  shop 
of  the  prosecutor,  a  pawnbroker,  and  offered  an  Albert  chain  in 
pledge.  He  asked  '65s.  for  it,  representing  that  it  was  gold,  that 
he  had  bought  it  in  Oxford-street,  and  had  given  Zl.  lOs.  for  it 
It  was  tested  and  found  to  be  little  better  than  brass.  There 
was  a  very  small  portion  of  gold,  together  with  a  little  silver;  the 
chain  being  of  the  value  of  IBs,  A  policeman  was  sent  for^  but 
before  he  arrived  an  inspector  brought  into  the  shop  Oscar  Lee, 
who  had  been  waiting  outside.  He  said  it  is  my  brother ;  we  are 
dealers;  you  can  do  nothing  with  us,  they  are  nine-carat  gold 
chains,  we  bought  them  at  Debenham  and  Storr^s. 

JF*.  H.  Lewis  (for  the  defendants),  submitted  that  there  was  no 
case  to  go^  to  the  jury.  The  statements  which  were  made  by 
Oscar  Lee  in  the  presence  of  his  brother^  after  he  wsls  brought  in 
by  the  inspector,  cannot  be  taken  into  account,  as  they  were  made 
not  for  the  purpose  of  obtaining  money,  but  in  order  to  induce  the 
prosecutor  not  to  give  him  into  custody.  With  respect  to  the  repre* 
sentation  made  that  the  chain  was  gold,  that  would  not  be  a  false 
pretence  within  the  statute.  In  Beg.  v.  Bryan  (7  Cox  Crim.  Cas. 
312),  it  was  held  that  a  similar  representation  would  not  support  an 

(a)  RqMNTttd  by  B.  C.  RoBoraoH,  £tq.,BaiTifter-a(*Lair. 
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I^x»*        indictment.     There  the  defendant  had  falselj  stated  that  certaio 

Of  CAR  Lbb    forks  which  he  offered  in  pledge  were  equal  to  Elkington's  (Elking- 

AKD        ton's  plate  being  an  article  of  well-known  and  recognised  value  in 

JoBPH  Leb.  the  trade),  but  the  court  held  that  such  a  misrepresentation  was- 

1859.        ^^^  within  the  act,  it  being  with  respect  to  quality  only^  and  not 

as  to  the  description  of  the  thing  itself.     Then  the  article  i» 

rofca  frttmcu  clearly  of  some  value^  and  the  best  gold  chains  are  not  made  of 
fine  gold,  they  all  have  alloy  mixed  with  the  more  valuable  metal; 
and  m  this  case  the  chain  contains  some  gold^  although  in  a  very 
small  quantity. 

Sleigh  (for  the  prosecution).*-The  case  is  within  the  statute* 
The  question  for  the  jury  will  be  whether  this  is  a  gold  chain 
within  the  recognised  meaning  of  that  term.  If  the  contention  on 
the  other  side  is  correct,  then  the  most  minute  fraction  of  gold 
introduced  into  a  chain  of  brass  would  constitute  the  brass  chain  a 
gold  one.  In  Reg.  v.  Bryan  the  false  statement  was  simply  with 
regard  to  quality,  here  it  is  made  with  reference  to  the  thing 
itself:  {Reg.  v.  Roebuck^  7  Cox  Crim.  Cas.  126 ;  Reg.  v.  SAertoood, 
7  Cox  Crim.  Cas.  270).  At  all  events  there  is  evidence  on  the 
count  for  conspiracy. 

Lewis  (in  reply). — The  two  cases  cited  were  fully  considered  in 
Reg.  V.  Bryariy  and  the  same  arguments  were  used.   As  to  the  count 
for  conspiracy,  that  must  fail,  as  the  conspiracy  is  alleged  to  be 
•  by  false  pretences  to  obtain,  &c. 

The  CfoMMON  Sergeant. — I  think  there  is  no  evidence  to  go 
to  the  jury.  It  is  the  constant  practice  for  the  seller  to  exaggerate 
the  value  of  his  goods,  and  for  the  buyer  to  depreciate  it  without 
coming  within  the  charge  of  ^'  false  pretences"  as  meant  by  the 
statute.  If  because  a  man  represents  an  article  to  be  equal  in 
quality  to  something  which  it  is  not  equal  to,  he  is  liable  to  be 
indicted,  charges  of  this  kind  would  be  multiplied  to '  an  alarming 
extent.  I  think  the  prisoner  must  be  acquitted.  ^.  auiltv 
Sleigh^  for  the  prosecution.  ^    ^' 

F.  H.  Lewis,  for  the  defence. 
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June  Session,  1859. 

(Before  the  Common  Seboeant.) 

Reg.  v.  Selwat  and  Wtnn. 

Robbery — Stealing  from  the  person — Property  under  the  protection  of 

the  person. 

On  a  trial  for  robbery  and  stealing  from  the  person^  it  was  proved  that 
the  prosecutor  J  who  was  paralyzed^  received,  whilst  sitting  on  a  sofa 
in  his  roomy  a  violent  blow  on  the  head  from  one  of  the  prisoners^ 
whilst  the  other  went  to  a  cupboard  in  the  same  room,  and  stole  there- 
from a  cash  box. 

Heldy  that  it  was  a  question  for  the  jury  whether  the  cash  box  was  at  the 
time  under  the  protection  of  the  prosecutor.  If  so,  the  charge  of 
stealing  from  the  person  would  be  sustained^ 

THE  prieonera  were  indicted  for  robbery  and  stealing  from  the 
person.  The  evidence  showed  that  the  prosecutor,  who  was 
paralyzed,  received,  whilst  sitting  on  a  sofa,  in  a  room  at  the  back 
of  his  shop,  a  violent  blow  on  the  head  from  one  of  the  prisoners, 
whilst  the  other  went  to  a  cupboard  in  the  same  room,  and  stole 
therefrom  a  cash  box,  with  which  he  made  off. 

Orridge  (for  the  prisoners),  submitted  that  on  this  evidence  there 
was  no  proof  of  a  stealing  from  the  person.  The  cash  box  at  the 
time  it  was  stolen  was  at  some  distance  from  the  place  where  the 
prosecutor  was  sitting,  and  could  not  be  said,  therefore,  to  be 
about  his  person. 

Robinson  (for  the  prosecution),  contended  that  it  was  quite 
sufficient  for  the  purposes  of  the  indictment,  to  show  that  the 
cash  box,  was  under  the  protection  of  the  prosecutor ;  it  need  not 
be  in  his  bodily  possession.  He  was  near  enough  to  it  to  protect  it, 
at  least  by  raising  an  alarm.  It  was  laid  down  in  1  Hale  P.  C.  533 : 
'*  If  a  thief  put  a  man  in  fear,  and  then  in  his  presence  drive  away 

(a)  Reported  by  B.  C.  BoBOSoy,  Esq.,  B«Tist«r-At-Lair. 
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BxG.        his  cattle  it  is  a  robbery.      So,  if  a  man  being  assaulted  by  a 
Sawubt      '^^bber  throw  his  pnrse  into  a  bush,  or  flying  from  a  robber,  let  fall 
AHD         his  hat,  and  the  robber  in  his  presence  take  up  the  purse  or  hat 
WxHir       and  carry  it  away  this  would  be  robbery." 
^^  The  CoHMOK  Sergeant,  having  consulted  Mr.  Jus.  Crowder 

— .'  and  Mr.  Baron  Channell,  held,  that  although  the  cash  box  was 
JiMtry  not  taken  from  the  prosecutor's  person ;  yet  it  bein^  in  the  room  in 
which  he  was  sitting,  he  being  aware  of  that  fact,  it  was  virtually 
under  the  protection  of  hi^  person.  He  should  under  the  circumr 
stances  leave  this  question  to  the  jury :  was  the  cash  box  under  the 
protection  of  the  prosecutor's  person  at  the  time  when  it  was  stolen. 
The  jury  found  that  it  was,  Guiltu 

Sabinson^  for  the  prosecution.  ^* 

Orridge,  for  the  defence. 
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CENTRAL  CRIMINAL  COURT- 

July  Session^  1859. 

(Before  Mr.  Boron  Buamwell.) 

Reg.  v.  Clouteb  and  Heath,  (a) 

Fiea  of  guiUy  by  one  prisoner — ExamimUum  of  one  prisoner  against 
another — Permission  to  withdraw  plea  of  guilty  after  such  examina" 
thn — Subsequent  trial. 

On  the  trial  of  an  indictment  for  forgery  against  two  prisoners.^  one  of 
themy  after  the  opening  speech  for  the  prosecuOon^  asked  to  be 
allowed  to  withdraw  his  plea  of  not  guiltyy  and  to  plead  guilty. 
This  was  done^  and  the  plea  of  guilty  was  recorded.  He  was  then 
examined  as  a  witness  on  the  part  of  the  prosecution  against  his  co- 
defeneUintf  and  in  the  course  of  such  examination  he  swore  that  he  had 
no  knowledge  of  the  instrument  in  question  being  forged.  Upon  this 
he  was  allowed  to  withdraw  his  plea  of  guilty  and  to  plead  not  guilty, 
the  jury  withdrawing  their  verdict.  The  trial  of  the  other  prisoner 
was  then  proceeded  with,  and  on  his  acquittal^  the  one  who  had 
withdrawn  his  plea  was  put  upon  his  trial, 

THE  prisoners  were  indicted  for  forgery,  they  both  pleaded  not 
guilty.    After  the  opening  speech  for  the  prosecution, 

Bibton  (for  the  prisoner  Clouter]^  asked  that  he  might  be  aJlowed 
to  withdraw  his  plea  of  not  guilty,  and  plead  guilty.  This  was 
done,  and  the  verdict  of  guilty  pronounced  by  the  jury  was  recorded 
He  was  subsequently  cfdled  as  a  witness  against  the  co-defendant, 
and  in  the  course  of  his  examination  he  swore,  that  although  he 
littered  the  instrument  alleged  to  be  forged,  he  was  ignorant  of  its 
being  forged.  On  being  questioned  he  said  that  he  had  pleaded 
guilty  under  a  misconception  of  the  nature  of  the  charge,  and 
merely  meant  to  say  that  he  was  the  person  who  had  in  fact  uttered 
the  document.     Under  these  circumstances, 

Brahwell,  B.,  haying  consulted  Crompton,  J.,  said  that  he 
should  allow  the  prisoner  to  withdraw  his  plea  of  guilty,  inasmuch, 
as  he  had  sworn  that  it  was  pleaded  by  mistake,  and  the  jury 
would  withdraw  their  verdict 

(a)  Repoitod  by  B.  0.  Bobdiboh,  Esq.,  BanistecHit-Lair. 
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B»a.  The  case  of  the  prisoner  Heath  was  then  proceeded  with,  and 

Clodtkr     he  was  acquitted. 

▲KD  Clouter  was  then  put  again  on  his  trial,  the  jury  being  already 

Hkath.      charged,  and  after  hearing  the  evidence,  thej  found  him  guilty. 

^^  Giffardj  for  the  prosecution. 

BibtoHy  for  the  prisoner  Clouter. 


CENTRAL  CRIMINAL  COURT. 
July  Session,  1859. 

(Before  the  Common  Sebgeant.) 

Reg.  v.  Baillie.  (a). 

Abdueiian — Marriage^^Taking  a  girl  out  of  possession  of  father'-^ 
9  Geo.  4,  c.  31,  s.  20. 

A  girl^  under  the  age  of  sixteen^  who  was  living  in  her  father^ s  houscy  was 
induced  by  the  defendant  to  go  to  a  chapel  and  be  tnarried  to  him. 
She  was  only  away  from  her  home  for  an  hour  or  twOy  and  after  her 
return  continued  to  live  with  her  father  as  before,  he  being  ignorant  of 
what  had  tahen  place.     The  marriage  was  never  consummated. 

Heldy  that  there  was  sufficient  evidence  of  her  having  been  tahen  out 
of  her  father's  possession  to  satisfy  the  statute,  9  Geo,  4,  c.  31,  s.  20. 

THE  defendant  was  indicted  for  the  abduction  of  a  child  under 
the  age  of  sixteen  years.  It  appeared  in  evidence  that  the 
defendant  had  been  for  several  months  lodging  in  the  house  of  the 
girl's  father.  During  that  time  she  and  the  defendant  became 
engaged,  and  on  the  26th  May  he  induced  her  to  ^o  with  him  to 
a  Roman  Catholic  chapel,  where  they  were  married.  The  girl 
immediately  returned  to  her  father's  house,  and  continued  to  hve 
there  as  before;  her  father  being  entirely  ignorant  that  any 
marriage  had  taken  place,  until  two  or  three  weeks  afterwards.  It 
appeared  that  the  marriage  had  never  been  consummated. 

Doyle  (for  the  defendant),  submitted  that  on  these  facts  the 
defendant  could  not  be  convicted.     The  girl  had  never  been  taken 

(a)  Reported  bj*  B.  0.  Bobissok,  Esq.,  Barrister-it-Lair. 
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out  of  her  fiither's  possession  within  the  meaning  of  the  act  of       ^- 
Parliament.     She  left  her  father's  house  for  a  mere  temporary      bauIst. 

purpose  as  she  might  have  done  at  anj  other  time,  she  immediately        

returned,  and  the  father  seemed  not  even  to  have  been  aware  of  her       ^^^ 
absence.     He  had  then  just  as  much  control  over  her  as  he  had    Abduction, 
before.     This  was  nothing  more  than  a  secret  marriage^  and  could 
not  be  strained  into  an  abduction. 

jP.  H.  Lewis  (for  the  prosecution),  contended  that  the  marriage 
without  the  father's  consent  was  an  abduction  within  the  meaning 
of  the  statute.  After  the  marriage  the  father  had  no  legal  contrcn 
over  the  girl,  he  had  a  nominal  possession  which  the  prisoner  had 
power  to  destro;^  at  any  time.  The  offence  was  complete  the 
moment  the  marriage  took  place,  and  as  to  the  girl  returmng  home 
immediately,  that  would  no  more  purge  the  crime  than  the 
immediate  return  of  a  handkerchief  to  a  pocket  whence  it  was 
stolen  would  purge  the  larceny.  * 

The  Common  Sergeant,  after  consulting  the  Becorder,  said 
that  the  girl  could  not  be  considered  to  be  in  the  father's  posses- 
sion, although  she  was  in  his  house,  because  she  was  in  the  lawful 
possession  of  her  husband,  and  the  father  never  could  have  the 
custody  of  her  in  the  same  sense  as  before  her  marriage.  The 
distance  she  was  taken,  and  the  time  she  was  kept  away  were 
immaterial,  her  husband  having  power  to  take  her  away  whenever 
he  liked,  and  her  whole  relationsnip  to  her  father  being  altered  by 
the  marriage.  Under  the  circumstances  the  Recorder  agreed  with 
him  that  there  was  sufficient  evidence  to  go  to  the  jury. 

F,  H.  Lewis,  for  the  prosecution.  ^  .,. 

Doyle,  for  the  defence.  ^'''^^^' 
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COUKT  OF  CRIMINAL  APPEAL. 

November  12^  1859. 

(Before  Pollock^  C.B.,  Willes,  J.,  Channell,  B.,  Hill,  J., 

and  Bn.ES,  J.) 

Beg.  v.  Ingham,  (a) 

Bankruptcy— Misdemeanor— 12  S;  13  Vict.  c.  106,  ss.  252  Sf   256.— 
False  books — False  entries — Intent  to  defraud  creditors, 

A  bankrupt  wag  indicted  under  the  12  <&  13  Vict.  c.  106,  s.  252,  /or 
making  a  false  and  fraudulent  entry  in  a  look  of  account  toitk  intent 
to  defraud  his  creditors.  The  jury  found  that  he  had  made  the  false 
entry  with  intent  to  deceive  his  creditors,  but  not  with  intent  to  defraud 
them  of  any  money  or  property,  or  in  anyway  to  preijfnt  them  recover^ 
ing  any  part  of  his  estate. 

Held,  that  this  was  a  mere  concealment  as  to  the  mode  of  expenditure, 
and  not  done  with  intent  to  defraud  the  creditors  of  any  property,  it 
did  not  come  within  the  252nd  .section,  but  was  properly  cognisable 
under  the  256th  section,  when  the  question  of  granting  or  withholding 
the  certificate  came  before  the  commissioners. 

THIS  was  a  case  stated  by  Crompton,  J.,  as  follows: — 
The  prisoner  was  convicted  before  me  at  the  June  Old  Bailey 
sessions,  for  having  made  a  false  and  fraudulent  entry  in  a  book 
of  account  with  intent  to  defraud  his  creditors,  on  an  indictment 
framed  upon  the  252nd  section  of  the  Bankruptcv  Act,  12  &  13 
Vict.  c.  106.  It  appeared  that  the  prisoner  had  kept  a  book  in 
which  he  entered  his  receipts  and  payments,  and  at  the  time  of  his 
bankruptcy,  that  book  showed  receipts  of  money  to  the  amount  of 
4,150Z.  \98.  7d.,  and  payments  to  the  amount  of  3,801Z.  lOs., 
leaving  a  deficiency  of  349/.  9^.  7d.  to  be  accounted  for.  Beinjj^ 
uneasy  as  to  accounting  for  this  deficiency,  he  made  a  false  book 
in  which  he  entered  fdse  amounts  opposite  many  of  the  items  of 
receipts  and  payments,  so  as  to  show  receipts  by  him  to  the 
amount  of  2,668/.  5*.  and  payments  to  the  amount  of  3,172/.  1*.  7d. 
The  jury  found  that  this  was  done  by  him  with  intent  to  deceive 
his  creditors  as  to  the  state  of  his  accounts,  and  to  prevent  tlie 
examination  and  investigation  of  them  in  the  due  course  of  bank- 
ruptcy, and  to  save  him  from  having  to  account  for  the  deficiency 
appearing  in  the  genuine  account, — but  they  found  that  it  was  not 

(a)  Beported  by  B.  C.  Eobinson,  Esq.,  Barrister-at-Law. 
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done  to  defraud  the  ereditors  of  any  monej  or  property,  or  to        ^^' 
coneeal  any  money  or  property,  or  in  any  way  to  prevent  them     i^^ham. 

from  reooTering  or  recemng  any  part  of  hie  estate,  or  to  conceal       

any  mifiappropiiation  or  preference  by  him.     On  this  finding  the       ^^ 
jury,  by  my  advice,  retorned  a  verdict  of  guilty,  subject  to  a  case  sa^^rmicv-^ 
to  be  reserved  by  me  as  to  whether  the  false  entries  w&e  upon  the  MUdmeanor-^ 
state  of  facts  found  by  the  jury  made  '*  with  intent  to  defraud  his  ^^^^  6oo*»— 
creditors^"  within  the  meaning  of  those  words  in  the  above-men-      d^!!^ 
tioned  section.  cntUtam 

It  ma^  be  observed  that  the  252nd  section  renders  it  necessary 
that  besides  the  act  being  done  to  defraud  creditors  it  should  be 
done  either  '^  after  an  act  of  bankruptcy,"  or  ^^  in  contemplation 
of  bankruptcy,"  or  "  with  intent  to  defeat  the  object  of  tne  law 
relating  to  bankrupts,"  which  expressions  may  be  argued  to  show 
that  something  more  than  defeating  the  operation  of  the  bankrupt 
laws  is  intended  by  the  phrase  ^^  with  intent  to  defraud  his  credi- 
tors :"  (see  Gordoria  case.  Dears.  586,  top  of  p.  588,  bottom  of 
p.  600,  and  top  of  p.  601.) 

The  prisoner  is  at  large  on  bail. 

The  JBankrupt  Act,  s.  252,  is  as  follows : — "  That  if  any  bank- 
rupt after  an  act  of  bankruptcy  committed,  or  in  contemplation  of 
bankruptcy,  or  with  intent  to  defeat  the  object  of  the  law  relating 
to  bankrupts,  destroy,  alter,  mutilate,  or  falsify  any  of  his  books, 
papers,  writings  or  securities,  or  make,  or  be  privy  to  the  making 
of  any  false  or  fraudulent  entry  in  any  book  of  account,  or  other 
document,  with  intent  to  defraud  his  creditors,  every  such  bankrupt 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  be 
liable  to  imprisonment  for  any  term  not  exceeding  three  years, 
with  or  without  hard  labour." 

The  256th  section  is  as  follows : — ^'  If  at  the  sitting  appointed 
for  the  last  examination  of  any  bankrupt,  or  at  any  ^joumment 
thereof,  it  shall  appear  to  the  court,  that  the  bankrupt  has  committed 
any  of  the  offences  hereinafter  enumerated,  the  court  shall  refuse. 
to  grant  the  bankrupt  any  further  protection  from  arrest,  and  if  at 
any  sitting  or  adjourned  sitting  for  the  allowance  of  the  certificate 
of  any  bankrupt,  it  shall  appear  that  he  has  committed  any  of  such 
offences,  the  court  shall  refuse  to  grant  such  certificate,  or  shall 
suspend  tHe  same  for  such  time  as  it  shall  think  fit,  and  shall  in 
like  manner  refuse  to  grant  the  bankrupt  any  further  protection.'* 

Offences  referred  to : — 

Second. — If  the  bankrupt  shall,  with  the  like  intent  have  kept 
or  caused  to  be  kept,  false  books,  or  have  made  false  entries  in,  or 
withheld  entries  from,  or  wilfully  altered  or  falsified  any  book, 
laper,  deed,  writing,  or  other  document,  relating  to  his  trade, 
lealings  or  estate. 

Chabl£S  Cbompton. 


s 


Lawrence  (for  the  defendant). — This  case  does  not  fall  within 
the  252nd  section  of  the  Bankrupt  Act.  The  256th  section  is  one 
which  seems  entirely  framed  to  meet  the  facts  found  by  the  jury* 
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Beg.        xhe  defendant  is  proved  to  have  kept  a  false  book  in  which  he 
Ihqblak.      entered  false  amounts  with  intent  to  aeceive  his  creditors.     This  is 

entirely  the  state  of  things  contemplated  by  the  last-mentioned 

1^*       section,  and  which  the  Commissioner  of  Bankruptcy  is  to  take 
Banhruptat—  ^^^^  Consideration  at  the  certificate  meeting.     The  252nd  section 
MUdemeanor-^  was  meant  to  apply  to  a  case  where  the  act  of  the  bankrupt  was 
^^'^in^^to"  ^^^®  ^^*^  intent  to  defraud  his  creditors  of  some  property ;  here 
defraud      when  the  false  book  was  prepared  all  the  money  had  been  spent, 
erediiort.     and  he,  therefore,  could  not  have  intended  to  defraud  any  creditor 
of  such  money.  Intending  to  deceive  is  very  different  from  intend- 
ing to  defraud,  it  is  easy  to  deceive  a  person  without  defrauding  him. 
The    latter  word    necessarily  implies  some  loss  to  the  person 
defrauded.     In  Reff,  v.  Marner  (C.  &  M.  628)  the  defendant  was 
indicted  under  the  I  &  2  Vict.  c.  100,  s.  99  (which  contained  some- 
what similar  words  to  the  present  section)  for*  the  omission  of 
certain  property  from  his  schedule,  and  Lord  Abinger  said,  that  he 
thought  the  evidence  of  such  an  omission  would  not  support  a 
charge  upon  so  highly  penal  a  statute. 

He  was  then  stopped  by  the  court. 

Ballantiney  Sergt.,  Jacobs  with  him  (for  the  prosecution\ — The 
simple  question  is  whether  the  word  defraud,  as  it  is  usea  in  the 
statute,  necessarily  means  to  deprive  of  some  money  or  chattel. 
The  defendant  evidently  intended  to  defeat  the  object  of  the  statute 
by  concealing  the  real  state  of  his  affairs  from  his  creditors. 

Pollock,  C.B. — It  may  be  summed  up  very  shortly  by  saying, 
the  defendant  meant  to  do  himself  some  good,  and  meant  to  do  his 
creditors  no  harm. 

Hill,  J. — He  may  have  been  guilty  of  the  first  intent  to  defeat 
the  object  of  the  law  relating  to  bankruptcy,  but  the  other  intent 
must  also  be  proved,  namely  to  defraud  his  creditors,  which  must 
mean  to  depnve  them  of  some  property. 

Ballantincy  Sergt. — Here  it  was  done  clearly  to  deceive  his  credi- 
tors ;  the  jury  have  so  found. 

Channell,  B. — But  that  will  not  do,  it  must  be  to  defraud 
them  of  property. 

Ballaniine,  Sergt. — To  deceive  and  defraud  are  here  the  same 
thing. 

Pollock,  C.B. — Is  there  any  case  where  fraud  and  deceit  have 
been  held  to  mean  the  same  thing. 

Ballantinef  Sergt. — ^In  Johnson's  Dictionary  one  of  the  meanings 
of  "to  defraud"  is  "to  deceive." 

Byles,  J. — To  defraud  no  doubt  means  to  deceive,  but  it  means 
something  more. 

Pollock,  C.B. — If  a  man  wore  an  apron  for  the  purpose  of 
concealing  a  ragged  dress  beneath,  he  might  mean  to  deceive,  but 
not  to  defraud.  To  defraud  may  be  perhaps  best  represented  by 
to  cheat,  as  in  HudHraSy — 

*'  Doubtless,  the  pleasare  is  as  f^reat 
Of  beiDg  cheated,  as  to  cheat.'' 

To  defraud  is  to  cheat  a  person  out  of  something. 
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Ballantine,  Sergt. — The  word  defraud  is  no  doubt  usually  used       Deo. 
5n  connection  with  some  individual  who  is  the  object  of  the  fraud,     i^^onAif. 

but  here  it  is  used  generally.  ' ' 

Btles,  J. — But  the  intent  to  defraud  in  a  general  sense  is  the        i^^^- 
first  intent  mentioned  in  the  section,  namely  to  defeat  the  bank-  Ba^erwtcy— 
rupt  laws,  but  that  will  not  do  alone.  Misdemtana^ 

Hill,  J. — The  crime  is  cheating  a  man  out  of  something  be-  ^«^«  hooka- 
longing  to  himself;  here  the  jury  have  negatived  expressly  that      ^d^Ja 
it  was  intended  to  prevent  tne  creditors  u'om  getting  in  every     creditors, 
shilling  of  the  bankrupt's  estate. 

Pollock,  C.B. — See  what  your  argument  would  lead  to.  By 
a  run  upon  a  mercantile  house  the  principal  might  be  declared 
bankrupt,  and  although  he  paid  20«.  in  the  pound,  still  if  there 
appeared  to  be  any  false  book,  or  any  false  entries,  however  little 
they  were  intended  to  detraud  his  creditors,  he  might  be  convicted 
under  this  section.  There  are  many  reasons  why  a  man  should 
make  false  entries  in  his  books  quite  irrespective  of  an  intent  to 
commit  a  fraud.  He  might  spend  his  money  in  gaming,  or  in 
othef  pursuits,  and  the  entries  might  be  made  for  the  mere  purpose 
of  concealing  the  mode  of  expenditure. 

Ballantiney  Sergt.— In  Rcff.  v.  Davidson  and  Gordon  (1  Cox 
Crim.  Cas.  158),  it  was  held  that  the  intent  to  defraud  might  be 
presumed,  where  a  person  went  abroad,  and  so  prevented  his 
creditors  from  ascertaining  the  true  state  of  his  affairs. 

Pollock,  C.B.,  (delivering  judgment). — In  this  case  the  jury 
have  expressly  found  that  the  act  of  the  bankrupt  was  done  with 
intent  to  deceive  his  creditors  as  to  the  state  of  his  accounts,  and 
to  prevent  the  examination  and  investigation  of  them  in  due  course 
of  bankruptcy,  but  they  find  that  it  was  not  done  to  defraud  the 
creditors  of  any  money  or  property,  or  to  conceal  any  money  or 
property,  or  in  any  way  to  prevent  the  creditors  from  recovering 
any  part  of  the  estate.  Now  what  the  jury  have  found  may  have 
been  done  with  intent  to  interfere  with  the  operation  of  the 
bankrupt  laws,  but  it  must  also  be  done  with  intent  to  defraud 
the  creditors.  The  jury  have  expressly  negatived  any  such  intent. 
On  this  finding,  which  distinguishes  this  case  from  every  other,  it 
is  impossible  to  sustain  this  conviction.  The  case  I  put  in  the 
course  of  the  argument  seems  to  me  unanswerable.  If  we  were  to 
hold  the  defendant  guilty  upon  this  evidence,  then  the  mere  con- 
cealment of  a  particular  mode  of  expenditure  would  be  a  breach  of 
the  act,  although  there  was  no  intention  to  defraud  anybody,  and 
the  estate  might  pay  20^.  in  the  pound.  I  think  this  could  never 
have  been  the  meaning  of  the  Legislature,  and  the  rest  of  the 
court  I  believe  entirely  concur  with  me. 

The  other  judges  concurred. 

Conviction  quashed. 

Ballantine  and  Jacobs^  for  the  prosecution. 

Lawrencey  for  the  defence. 


R  2 
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COURT  OF  CRIMINAJL  APPEAL. 

November  26,  1859. 

(Before  Pollock,  C.B.,  Williams  J.,  Cbowdee,  J.y 
Channell,  B.,  and  Hill,  J.) 

EeG.   v.   WESTLEY.(a) 

Perjury — Insolvent  Court'--Jurisdiciion — Evidence —  Variance — Amend- 
ment— Misrecilal  of  statutes. 

Thedefendantwasindicted  for  perjury  committed  before  thelnsolvent  Court. 
The  indictment  alleged  that  he  was  a  trader^  whose  debts  amounted  to 
less  than  300/. ;  that  he  had  resided  six  months  within  the  jurisdiction  ; 
that  he  petitioned  the  court;  that  notice  was  given  thereof  to  the  credi- 
tors in  the  Gazette,  and  that  a  dag  for  hearing  was  duly  appointed 
and  adjournedy  and  that  on  such  adjourned  day  he  falsely  swore,  SfC. 

Held,  that  the  defendant's  petition  alleging  that  he  was  a  trader  owing  less 
than  the  sum  ofSOOl,  was  sufficient  evidence  of  the  last-mentioned  facts. 

Held,  also,  that  the  Insolvent  Court,  being  a  court  of  record,  proof  of  the 
filing  of  the  petition  is  sufficient  to  warrant  the  presumption  that  the 
sittings  of  the  court  are  lawfully  holden  ;  and  that,  therefore,  it  is  un- 
necessary to  give  specific  evidence  that  notice  of  the  petition  was  given 
to  the  creditors,  or  inserted  in  the  Gazette,  and  that  a  day  for  the  hear- 
ing had  been  duly  appointed  and  duly  adjourned. 

An  averment  in  the  indictment,  that  the  insolvent  filed  his  petition 
**to  wit,  on  the  20th  day  of  May,  1869/'  is  sufficient  to  show  that  lie 
filed  it  after  the  passing  of  the  statute,  10  ^  11  Vict.  c.  102,  for  the 
court  unll  tahe  judicial  notice  of  the  time  at  which  a  statute  was 
passed, 

A  judge  on  the  trial  of  an  indictment  for  perjury  has  power  to  amend  the 
description  of  an  act  of  Parliament  named  in  the  indictment. 

Where  the  statute  is  mentioned  in  the  indictment  for  the  mere  purpose  of 
alleging  that  the  offence  was  committed  after  its  passing,  and  the  alleged 
date  of  the  offence  is  subsequent  to  such  passing,  the  reference  to  the 
statute  may  be  rejected  altogether. 

Semble,  that  where  the  title  of  an  act  of  Parliament  is  inaccurately 
described,  and  the  inaccuracy  is  so  trifling  that  the  court  cannot  fail  to 
know  with  certainty  what  act  is  meant,  the  variance  is  immaterial. 

Case. 

AT  a  Session  of  O^er  and  Terminer  and  Gaol  Delivery,  holden 
for  the   jurisdiction  of  the   Central  Criminal    Court,    in 
September  last,  Robert  Westley  was  tried  before  me  on  an  indict- 

(a)  Reported  bj  B.  C.  BoBiirsoNi  Esq.,  Barrister-at-Law. 
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nent|  «  oopy  of  which  is  hereto  annexed.    The  necessary  evidence       ^^*^' 
for  supporting  a  conviction  was  given  upon  the  trial,  except  eo  iar    ^v'bJ^s,.. 

as  appears  by  this  case,  and  as  to  the  sufficiency  of  vniich  the       

opinion  of  the  Court  for  the  Consideration  of    Crown   Cases       ^^^^- 
Reserved  is  requested.  rajmv 

In  support  of  the  preliminary  averments  contained  in  the  imohmot^ 
indictment,  to  the  effect  that  the  defendant  was  a  trader  within  "^"^S!^?^ 
the  meaning  of  the  statutes  relating  to  bankrupts,  but  owing  " 
debts  in  the  whole  to  less  than  300/.,  and  having  resided  for  six 
calendar  months  next  immediately  preceding  the  filing  of  his 
petition,  within,  &c.  The  prosecutor  produced  no  other  evidence, 
than  the  petition  of  the  defendant,  filed  in  the  Insolvent  Court,  a 
copy  whereof  is  hereto  annexed.(6)  There  was  no  evidence  of  the 
Court  for  the  Belief  of  Insolvent  Debtors  having  appointed  the 
22nd  of  June  for  the  first  examination  of  the  petitioner,  or  of  the 
adjournment  of  the  same.  Neither  was  evidence  given  of  notice 
to  creditors  in  the  London  Gazette,  of  the  filing  of  the  petition. 
It  was  objected  by  the  counsel  for  the  prisoner  that  the  evidence 
was  insufficient  to  support  the  indictment.  It  was  further  objected 
that  the  prisoner  could  not  be  found  guilty  on  the  indictment,  by 
reason  of  the  misrecital  of  the  acts  of  I^arhament  in  the  introduc- 
tonr  part  of  the  indictment. 

I  was  requested  by  the  counsel  for  the  prosecution  to  amend  the 
indictment  by  striking  out  those  parts  which  appeared  in  red 
ink  (c)  in  the  copy  hereto  annexed.  It  was  objected  on  the  part 
of  the  defendant  that  I  had  no  power  to  amend  as  prayed.  I  over- 
ruled the  objection,  and  ordered  the  indictment  to  be  amended  as 
prayed.  The  defendant  was  found  guilty,  but  I  consented  to 
reserve  for  the  judgment  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved,  the  following  questions,  viz. : — 

First.  Whether  under  the  circumstances  herein  appearing,  the 
evidence  was  sufficient  to  support  a  conviction. 

Secondly.  Whether  the  court  had  power  to  amend  the  indictment 
as  stated,  and  whether  as  amended  it  is  sufficient.  The  conviction 
of  the  defendant  is  to  be  subject  to  the  determination  of  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved  on  these  points. 

Defendant  is  in  custody  for  want  of  bail,  and  judgment  stands 

'^^P'*®^-  R.  Malcolm  Kerr, 

Judge  of  the  Sheriffs  Court  of  the  City  of  London. 
8^  November^  1859. 

IKDICTlOEirr. 

Central  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen  upon 
to  wit.  j      their    oath  present,   that   heretofore,  and 

after  the  passing  and  coming  into  operation  of  a  certain  act  of  Parlia- 
ment, made  and  passed  in  a  certain  session  of  Parliament,  holden  in  the 
fifth  and  sixth  years  of  the  reign  of  her  present  Majesty,  intituled  An 

SThe  alkgationi  in  the  petitiou  were  the  stme  as  those  mentioBed  below  in  the  indictment 
What  was  written  in  red  ink  in  the  Case  is  printed  below  in  italies. 
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Bbo.        Act  for  the  Belief  of  Insolvent  Debtors ;    and  after  the  passing  anci 
^   ^'  coming  into  operation  of  a  certain  other  act  of  Parliament^  "holden  in  the- 

'      seventh  and  eighth  years  of  the  reign  of  her  present  Majesty"  intituled,  An 

1859.  ^ct  to  amend  the  Law  of  Insolvency,  Bankruptcy ^  and  Execution  ;  and 
-; —  after  the  passing  and  coming  into  operation  of  a  certain  other  act  of 
/^T^'^^^  Parliament,  "  made  and  passed  in  the  tenth  and  eleventh  years  of  the 
Jt^idicUon^  *a»ie  reign,^*  intituled,  An  Act  to  abolish  the  Court  of  Revieto  in  Bank- 
Evidence,  ruptcy,  and  to  make  alterations  in  the  Jurisdiction  of  the  Court  of  Bank- 
ruptcy, and  Court  for  the  Relief  of  Insolvent  Debtors,  to  wit,  on  the 
20th  day  of  May,  1859.  Robert  Westley,  hereinafter  mentioned,  being 
a  trader  within  the  meaning  of  the  statutes  in  force  relating  to  bank- 
rupts, but  owing  debts  amounting,  in  the  whole,  to  less  than  300/.,  and 
having  resided  for  six  calendar  months  next  immediately  preceding  the 
time  of  filing  his  petition  hereinafter  mentioned  within  the  parish  of  St. 
Matthew,  Bethnal  Green,  in  the  county  of  Middlesex,  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  the  distance  whereof  is  less  than 
twenty  miles  from  thelnsolvent  Court,  hereinafter  mentioned,  accoi*ding  to 
the  laws  then  in  force  relating  to  insolvent  debtors,  did  present  his  petition 
to  the  Court  for  the  Relief  of  Insolvent  Debtors  in  England,  to  wit,  atPor- 
tugal  Street)  Lincoln's-inn-Fields,  and  within  the  jurisdiction  of  the  said 
Central  Criminal  Court,  the  same  petition  having  annexed  thereto  a 
schedule  purporting  to  be  a  full  and  true  schedule  of  liis  debts,  with  the 
names  of  his  creditors  and  other  the  particulars  required  by  law  ;  and  the 
said  Robert  Westley  did  thereupon,  in  and  by  his  said  petition,  show, 
amongst  other  things,  to  the  said  court,  that  he  was  a  trader  within  the 
meaning  of  the  statutes  then  in  force,  relating  to  bankrupts,  but  owing 
debts  amounting,  in  the  whole,  to  less  than  300/.;  that  he,  the  said  Robert 
Westley,  had  resided  six  calendar  months  within  the  district  of  the  In- 
solvent Debtors  Court  in  Portugal  Street  aforesaid ;  and  that  he,  the  said 
Robert  Westley,  had  become  indebted  to  divers  creditors,  whose  names 
were  inserted  in  the  schedule  to  the  said  petition  annexed  ;  and  that  he, 
the  said  Robert  Westley,  was  unable  to  pay  the  debts  in  full ;  and  the 
said  Robert  Westley  was  desirous  that  his  estate  should  be  administered 
under  the  protection  and  direction  of  the  said  Insolvent  Court ;  where- 
,  upon  he  by  his  said  petition  did  pray  such  relief  in  the  premises  as  by 

the  statutes  then  and  now  in  force  for  the  relief  of  insolvent  debtors, 
might  be  adjudged  by  the  said  Insolvent  Court  as  by  the  said  petition, 
signed  by  the  said  Richard  Westley,  on  tlie  said  20th  day  of  May,  in 
the  year  aforesaid,  in  tlic  presence  of  his  attorney,  in  the  matter  of  the 
said  petition,  duly  verified  by  the  affidavit  of  the  said  Robert  Westley, 
in  the  form  in  the  schedule  annexed  to  the  said  secondly  recited  Act  A, 
No.  2,  filed  in  the  said  Court  for  the  Relief  of  Insolvent  Debtors,  re- 
ference being  thereunto  had,  will  more  fully  and  at  large  appear.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
forthwith  and  after  the  filing  of  the  said  petition,  the  said  Court  for  the 
Relief  of  Insolvent  Debtors,  caused  notice  of  the  filing  of  the  said 
petition  to  be  given  to  the  creditors  of  the  said  Robert  Westley  named  in 
he  said  schedule,  and  resident  within  the  United  Kingdom,  and  whose  debts 
lespectively  amounted  to  the  sum  of  5/.,  to  be  inserted  in  the  London 
Gazette,  and  thereby  appointed  a  public  sitting  of  the  said  Court  for  the 
Relief  of  Insolvent  Debtors,  at  Portugal  Street  aforesaid,  to  wit^  on  the 
22nd  day  of  June,  in  the  year  aforesaid,  for  the  first  examination  of  the- 
said  petitioner,  and  the  said  court  did  duly,  to  wit,  on  the  day  and 
year  last  aforesaid,  proceed  to  the  holding  of  the  said  sitting,  and  then 
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adjourned  the  same  sittiDg  to  the  15th  day  of  July,  in  the  year  afore-        Bw>. 
said,  to  wit,  at  Portugal  Street  aforesaid,  whereupon  afterwards,  to  wit,     YfrnLsr: 

on  the   said   last   mentioned    day,    the    said    Court    for    the    Relief        

of  Insolvent  Debtors,  did  proceed  to  ascertain  the  truth  of  the  allega-        1859. 
tions  in  the  said  schedule  and  petition,  to  the  end  that  the  said  Robert         -; — ^ 
Westley  might  have  relief  in  the  premises.     And  the  junrs  aforesaid,    j^;5J[^_ 
upon  their  oath  aforesaid,  do  further  present  that  to  the  envl  last  afore-  Juritdietioit-^ 
said,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  Insolvent  Debtors      Evidmee, 
Court  aforesaid,  in  Portugal  Street  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  Central  Criminal  Court,  the  said 
Robert  Westley  did  appear  in  his  own  proper  person,  before  the  said 
Court  for  the  Relief  of  Insolvent  Debtors,  then  and  there  to  be  ex- 
amined, touching  and  concerning  tlie  truth  of  the  allegations  contained 
in  the  said  petition,  and  of  the  several  matters  contained  in  the  said 
schedule,  and  the  said  Robert  Westley  was  then  and  there  in  due 
manner  sworn  before  the  said  Court  for  the  Relief  of  Insolvent  Debtors, 
and  did  take  his  corporal  oath,  upon  the  Holy  Gospel  of  God,  to  speak 
the  truth  and  give  true  evidence  on  such  examination,  and  touching  and 
concerning  the  allegations  and  matters  and  the  truth  thereof,  and  of  and 
concerning  all  other  matters  in  any  way  relating  thereto  ;    the  said 
court  then  and  there  having  sufficient  and  lawful  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  Robert  Westley  in  that 
behalf.     And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Robert  Westley  being  so  sworn  as  aforesaid,  was  , 

then  and  there  in  due  manner  examined,  by  and  before  the  said  Court 
for  the  Relief  of  Insolvent  Debtors,  on  his  said  oath,  touching  and  con- 
cerning the  truth  of  the  allegations  contained  in  the  said  petition  and 
the  several  matters  aforesaid.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  at  and  upon  the  said  examination,  it 
became  and  was  •  a  material  question  and  subject  of  inquiry,  and  it 
became  and  was  a  material  question  and  subject  of  inquiry  in  the  pre- 
mises, and  in  relation  to  the  trutlis  of  the  allegations  contained  in  the 
said  petition,  and  of  the  several  matters  contained  in  the  said  schedule, 
and  it  became  and  was  material  that  the  said  court  should  ascertain  and 
be  informed  for  the  purpose  of  adjudicating  in  the  matter  of  the  said 
petition,  whether  or  not  the  said  Robert  Westley  had  ever  passed,  or 
was  ever  known,  by  the  name  of  Charles  Westley  ;  and  whether  or  not 
he,  the  said  Robert  Westley,  had  ever  signed  a  certain  memorandum  of 
agreement,  then  and  there  upon  the  adjudication  of  the  said  petition 
produced  and  shown  to  him,  the  said  Robert  Westley,  bearing  date  the 
30th  day  of  August,  in  the  year  of  our  Lord  1852,  and  purporting  to  be 
made  between  John  Kidgell  of  the  first  part,  Samuel  Gostago  of  the 
second  p^rt,  William  Kidgell  of  the  third  part,  and  Charles  Westley  of 
the  other  part,  and  whether  or  not  the  said  Robert  Westley  had  nego- 
ciated  for  the  purchase  of  certain  premises  of  and  belonging  to  John 
Kidgell,  situate  at  Reading,  in  the  county  of  Berks,  in  the  name  of 
Charles  Westley,  and  whether  or  not  a  certain  letter  bearing  date  the 
day  of  April,  in  the  year  of  our  Lord  1853,  and  produced  and 
shown  to  him  upon  the  said  examination,  was  in  his  handwriting.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  said  Robert  Westley  being  so  sworn  as  aforesaid,  then  and  there 
upon  his  said  examination,  at  and  before  the  said  Court  for  the  Relief  of 
Insolvent  Debtors,  unlawfully,  wickedly,  wilfully,  maliciously,  falsely, 
and  corruptly,  did  depose,  swear,  and  say,  amongst  other  things,  in 
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sabstoAoe  and  to  the  effect  following,  that  is  to  aaj,  that  he  the  aaid 
WmmMT     ^^^^^  Westley  had  never  passed  by  the  same  of  Charles  Westley ; 

'     that  he  the  said  Robert  Westley  did  not  sign  the  said  memorandum  of 

1S59.  agreement  so  produced  and  shown  to  him  as  aforesaid,  and  that  he  the 
■^7;;;  said  Robert  Westley  believed  the  eignature  Chaiies  Westley,  signed 
i^SaZ^  thereto,  to  be  in  his  the  said  Robert  Westley's  brother's  handwriting, 
j^^^i^^lL  ^^  that  he  the  said  Robert  Westley  believed  the  signature  to  the  said 
letter  to  be  in  his  brother's  handwriting  ;  whereas  he  the  said  Robert 
Westley  had  passed  by  the  name  of  Charles  Westley  ;  and  whereas  he 
the  said  Robert  Westley  did  sign  the  said  memorandum  of  agreement  i 
and  whereas  he  the  said  Robert  Westley  did  not  believe  the  signature 
Charles  Westley  signed  thereto  to  be  in  his  the  said  Robert  Westley's 
brother's  handwriting  ;  and  whereas  the  said  Robert  Westley  did  not 
believe  the  signature  to  the  said  letter  to  be  in  his  brother's  hand- 
writing, and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  Robert  Westley  in  so  making  and  taking  the  said  oath  on 
the  said  i8th  day  of  July,  in  the  year  {foresaid,  at  Portugal  Street,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  before  the  said  Court  for  the  Relief  of  Insolvent  Debtors, 
unlawfully,  knowingly,  wilfully,  and  corruptly,  did  commit  and  wad 
guilty  of  wilful  falsehood  in  manner  aforesaid,  against  the  form  of  thje 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 

Metcalfe  (for  the  defendant). — The  first  question  is,  whether 
what  was  necessary  in  order  to  give  the  Insolvent  Court  juris- 
diction, has  been  proved  to  have  taken  place.  The  Insolvent 
Court  is  the  mere  creature  of  the  statutes.  It  sits  by  virtue  of 
the  statutes  5  &  6  Vict,  c  116,  e.  1,  7  &  8  Vict,  c.  96,  ss.  1,  2,  & 
3,  and  the  10  &  11  Vict.  c.  102,  s.  6,  and  all  the  preliminaries 
required  by  those  statutes  to  constitute  it  a  court,  must  be  alleged 
and  proved ;  if  this  is  not  done,  it  is  not  a  court  before  which  per- 
jury can  be  committed.  One  thing  required  is,  that  the  defen- 
dant should  be  a  trader  owing  debts  to  a  less  ^amount  than  the 
sum  of  300/.  The  mere  production  of  the  petition  alleging  this 
fact  was  not  sufficient :  it  must  be  established  aliunde, .  Another 
requirement  is,  that  notice  to  the  creditors  should  be  given  in  the 
Gazette;  of  this  there  was  no  proof  whatever,  neither  was  there 
any  proof  that  the  court  appointed  a  day  for  the  examination  of 
the  insolvent,  and  that  that  day  was  duly  adjourned.  Unless  all 
these  things  were  done,  the  examination  was  coram  non  judice. 

Pollock,  C.B. — Take  the  case  of  the  Central  Criminal  Court, 
which  sits  by  authority  of  an  act  of  Parliament,  on  certain  days 


those  days  were  duly  adjourned  from  one  day  to  another  ?  The 
Central  Criminal  Court  is  as  much  the  creatui*e  of  a  statute  as  the 
Insolvent  Debtors  Court.  Or,  suppose  a  case  of  perjury  com- 
mitted before  the  House  of  Lords,  would  it  be  necessary  to  prove 
the  Queen*8  proclamation  calling  the  house  together  ?  The  one  is 
as  necessary  a  preliminary  to  the  jurisdiction  as  the  other. 
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Metcalfe^^Jn  Beg.  v.  J(me$  (4  B.  &  AcL  345),  an  indictment       Bw». 
tinder  the  old  bankrupt  laws,  alleging  that  the  defendant  had  been    wmcr. 
adjudged  a  bankrupt  under  a  commiBsion,  and  charging  him  with       •...«.. 
conspiring  with  othere  in  concealing  his  goods,  was  held  bad  for       i^- 
not  alleging  that  the  defendant  was  in  fact  a  bwkrupt  Pmjun^ 

Pollock^    C.B. — And   rightly,    because    the    words   there>   UmCm^ 
-^'apainst  whom  a  commission  of  bankrupt  had  issued/'  meant,  ^^^^^^ 
had  duly  issued.     The  commissioners  under  the  old  statute  had 
only  a  special  authority  to  inquire,  in  the  same  way  as  commis- 
sioners now  have  who  are  appointed  to  inquire  into  bribery  at 
Sections,  &c. 

Hill,  J. — ^You  contend  that  if  a  man  presents  a  petition 
alleging  that  he  is  a  trader  owing  debts,  iac^  and  in  the  most 
barefaced  manner  swears  that  these  things  are  true,  when  they 
■are  in  fact  false,  he  cannot  afterwards  be  indicted  for  perjury  in  a 
matter  having 'reference  to  his  insolvency,  because  the  commis- 
sioners had  no  jurisdiction  as  he  was  not  a  trader,  although  he 
swore  he  was.  If  this  is  so,  then  the  greater  the  rogue  the  greater 
the  immunity.  There  is  express  ^wer  given  to  the  court  to 
inquire  into  the  truth  of  the  allegations,  and  if  the  court  is  satis- 
fied of  the  truth  of  the  affidavit  and  acts  upon  them,  there  is 
jurisdiction* 

Metcalfe. — But  it  is  not  upon  the  matters  alleged  in  the 
affidavit  that  he  is  indicted,  but  upon  matter  occurring  sub- 
fiequently  at  an  adjournment,  and  it  was  essential  to  allege  and 
prove  that  such  a^oumment  was  in  pursuance  of  the  act.  In  Reg.  y. 
iMnds  (25  L.  J.  M.  C.  14),  which  was  a  charge  against  a  bank- 
rupt for  fraudulently  obtaining  goods  on  credit,  it  was  held  neces- 
«ary  that  all  the  facts  which  were  required  to  give  the  court 
jurisdiction,  should  be  proved  —  such  as  the  act  of  hmkr 
ruptcy,  &c. 

WiLLiA.\is,  J. — There  the  offence  could  not  be  committed 
unless  the  defendant  was  a  bankrupt.  The  act  under  which  that 
indictment  was  preferred,  says,  ^'If  any  bankrupt  shall  obtain,*' 
&c.,  not  '^  If  any  person  shall  obtain,"  &c ;  and  there  was  no 
proof  that  the  obtaining  the  goods  was  not  anterior  to  the  act  of 
bankruptcy.  But  why  would  it  not  be  sufficient  to  allege  here 
simply  that  the  perjury  was  committed  before  the  Court  for  the 
Belief  of  Insolvent  Debtors:  surely  we  must  presume  that  the 
court  is  sitting  under  competent  authority. 

Pollock,  C.B. — This  is  an  indictment  for  fidse  swearing  in  the 
Insolvent  Court  upon  a  matter  material  to  the  inquiry  before  it. 
It  would  have  been  sufficient  to  allege  that  the  court  had  autho- 
rity to  administer  the  oath,  and  the  auegations  referred  to  might 
have  been  left  out  ^together.  The  Insolvent  Court  is  a  court  of 
record,  and  when  it  sits  we  must  presume  it  does  so  under  due 
authority. 

Metcalfe. — The  next  objection  is,  that  the  amendments  were 
not  authorised  by  the  14  &  15  Vict  c.  100 ;  these  errors  are  not 
4Bfusdem  generis  with  those  mentioned  in  the  act. 
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Pollock,  C.B. — We  think  there  is  nothing  whatever  in  thia 
objection. 

Metcalfe. — Then  in  the  indictment  as  amended,  the  statute  is 
stated  to  be  entitled.  An  Act  to  wake  alterations  in  the  Jurisdiction 
of  the  Court  of  Bankruptcy,  instead  of  *' Courts  of  Bankruptcy ; '*" 
and  «  Court  for  Relief,"  instead  of  <'for  the  Relief." 

Pollock,  C.B. — The  court  is  bound  to  take  notice  of  all 
statutes,  and  we  know  there  is  no  other  statute  that  could  be 
referred  to  except  the  one  in  question. 

Metcalfe. — There  are  cases  in  which  misrecitals  as  trifling  as 
these  have  been  held  fatal :  {Boyce  v.  Whitaker^  1  Doug.  90 ;  Beck 
V.  Beverley,  11  M.  &  W.  845;  R.  v.  Byersy  1  A.  &  E.  327;  R.  y. 
Marsack,6  T.R.  671. 

Pearce  (for  the  prosecution),  was  not  called  upon. 

Cur.  adv.  vulf. 
JUDGMENT. 

Pollock,  C.B. — This  case  was  argued  a  few  days  ago.  The 
first  question  considered  and  argued  by  the  counsel  for  the  pri- 
soner was,  whether  the  allegations  in  the  indictment  that  the 
prisoner  was  a  trader  owing  debts  to  a  less  amount  than  300/.,  and 
that  he  resided  and  professed  to  reside,  &c.,  were  sufficiently 
proved  by  the  production  of  the  petition  signed  by  the  prisoner 
and  presented  by  him  to  the  Insolvent  Court  The  petition 
alleges  the  very  same  matters  of  fact  on  which,  with  others,  tlie 
prisoner  rested  his  application  to  the  Insolvent  Court.  As  against 
him,  therefore,  the  statement  in  the  petition,  uncontradicted  by 
any  conflicting  testimony,  were  abundant  evidence  to  prove  the 
allegation.  The  second  objection  argued  by  the  prisoner's  counsel 
was,  that  no  evidence  was  given  at  the  trial  to  prove  the  allega- 
tions in  the  indictment,  that  notice  of  the  petition  was  inserted  in  the 
Gazette^  and  that  a  day  was  appointed  for  taking  the  examination 
of  the  prisoner;  and  that  at  the  sitting  on  that  day,  it  was 
adjourned  to  the  13th  of  July.  It  was  contended,  on  behalf  of 
the  prisoner,  that  these  allegations  were  material,  and  that  as  they 
were  not  proved,  the  court  had  no  jurisdiction  to  institute  the 
examination,  so  as  to  make  the  prisoner  criminally  responsible  for 
having  sworn  that  which  was  false.  It  was  proved  that  the  peti- 
tion of  the  prisoner  was  filed  in  the  Insolvent  Debtors  Court,  and 
b^  the  combined  effect  of  the  7  &  8  Vict.  c.  96,  and  the  10  &  11 
Yict.  c.  102,  that  court,  upon  a  petition  being  filed,  had  jurisdicti(»k 
to  institute  the  examination  on  which  the  prisoner  swore  falsely* 
The  Insolvent  Debtors  Court  is  a  court  of  record.  We  must  take 
notice  of  that  fact,  and  must  presume  that  its  sittings  in  a  matter 
within  its  jurisdiction,  were  lawfully  and  rightly  holden.  The 
indictment  contains  a  general  allegation  that  the  court  had  sufiBi- 
cient  and  lawful  and  competent  power  to  administer  the  oath  to 
the  prisoner  on  bis  examination  touching  and  concerning  th« 
truth  of  the  matters  contained  in  the  petition  and  schedule*  That 
in  our  opinion  is  quite  sufficient  to  support  the  indictment  (see  14 
&  15  Vict.  c.  lOOj  8.  20),  and  the  allegation,  of  which  no  proof  wa» 
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offered  at  the  trial,  may  be  rejected.     The  last  objection  raised        i^bo. 
was,  that  the  judge  who  presided  at  the  trial  had  not  power  to     weot^kt. 

make  an  amendment  bjr  striking  out  the  words   inaccurately       

describing  the  time  when  the  statutes  passed ;  but  that,  even  if  1^59. 
he  had  such  power,  the  amendment  did  not  go  far  enough,  as  the  p^jZZ. 
title  of  the  statute  10  &  11  Vict,  c  102,  still  remained  incorrectly  /MoZency— 
set  out,  namely,  that  the  word  "  courts  "  is  written  **  court,"  and  Jwru^ctUm— 
the  description  "Court  for  Belief  of  Insolvent  Debtors"  was  ^^*^^^ 
written  "  Court  for  ike  Relief  of  Insolvent  Debtors."  The  dif- 
ference therefore  between  the  title  as  existing  on  the  Parliament 
Roll,  and  the  title  as  it  occurred  in  the  indictment,  was,  that  in 
one  the  word  "courts"  in  the  plural  occurred,  in  the  other 
"  court "  in  the  Eingular ;  in  the  one  "  for  the  relief  of  insolvent 
debtors,"  in  the  other  simply  "for  relief."  With  respect  to  the  first 
part  of  the  last  objection,  that  the  judge  had  not  power  to  make  the 
amendment,  that  was  not  much  insisted  on,  and  during  the  argu- 
ment we  expressed  our  opinion  that  the  judge  had  the  power  to 
amend.  But  with  regard  to  the  latter  part  of  the  objection,  that 
the  title  of  the  10  8e  11  Yict.  c.  102,  was  inaccurately  described, 
it  was  argued  that  in  consequence  of  the  difference  in  the  descrip- 
tion of  the  title  of  the  statute,  and  the  failing  to  describe  it  accu- 
rately, the  variance  was  fatal,  and  many  authorities  were  referred 
to  in  support  of  the  objection.  It  is  unnecessary  for  the  court  to 
examine  their  applicability  or  to  decide  whether  the  variance  of 
such  matters  is  material,  because  in  reading  the  indictment  it  is 
manifest  that  the  reference  is  made  to  the  statute  only  to  indicate 
that  the  petition  of  the  prisoner  to  the  Insolvent  Debtors  Court, 
was  presented  afler  the  passing  of  the  statute.  There  is,  however, 
in  the  indictment  a  sufficient  allegation  of  the  time  when  the 
petition  was  presented,  namely,  the  20tb  of  May,  1859,  being  a 
day  after  the  passing  of  the  act,  of  which  we  are  bound  to  take 
notice,  so  that  the  reference  to  the  statute  in  the  indictment  may 
be  altogether  rejected.  This  objection  also  fails,  and  the  conviction 
must  be  affirmed.  What  I  aifi  now  about  to  state  is  no  part  of  the 
judgment  which  I  have  given,  but  my  own  opinion,  notwitnstanding, 
and  which,  I  believe,  is  the  opinion  of  every  member  of  the  court,  is 
this, — in  a  case  where  the  title  of  an  act  of  Parliament  is  not 
accurately  stated,  but  is  stated  with  so  much  clearness  and  suffi- 
cient accuracy  as  to  enable  the  judges  (who  know  the  titles  of  all 
the  acts  that  have  ever  passed),  to  know  that  there  can  be  but  one 
act  referred  to,  1  must  say  I,  for  one,  notwithstanding  the  cases 
that  were  cited,  am  prepared  to  hold,  that  where  a  variation  is  so 
small  and  insignificant  that  there  can  be  no  possible  doubt  as  to 
what  is  the  act  referred  to,  and  the  title  of  which  is  intended  to 
be  set  oiit^  this  furnishes  no  ground  of  objection,  and  I  am  not 
prepared  to  apply  the  doctrine  which  has  been  laid  down  in  the 
cases  that  have  been  cited. 

Conviction  affirmed, 

Pearee  for  the  prosecution. 

Metcalfe  for  the  defence. 
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CENTRAL  CEIMINAL  COUET 

NoYEMBEB  Session^  1859. 

(Before  the  Kecobdeb.) 

Beg.  v.  Fbench*  (a) 

Assault — Venue — Offence  commWed  in  course  of  journey — 7   Geo.  4, 
c.  6^, «.  13—4  4-  5  WilL  4,  c.  36,  s.  2. 

On  an  indictment  for  assault^  it  was  proved  that  the  offence  was  committed 
in  one  of  the  carriages  of  a  train  running  from  Brighton  to  New  Cross^ 
and  before  the  train  had  arrived  at  the  Three  Bridges  Station^  in  the 
county  of  Sussex.  At  that  station  the  prosecutrix  left  the  carriage  in 
which  she  had  been  riding  with  the  defendant^  and  rode  in  another 
carriage  of  the  same  train  to  New  Cross,  which  is  within  the  jurisdic- 
tion of  the  Central  Criminal  Court. 

Seld,  that  by  the  joint  operation  of  the  7  Geo.  4,  c.  64,  s.  13,  and  the 
4^-5  fFill.  4,  c.  36,  s.  2  (the  Central  Criminal  Court  Act),  the 
indictment  was  properly  preferred  and  tried  at  the  Central  Criminal 
Court. 

THE  defendant  was  charged  by  the  indictment  with  an  assault. 
It  was  proved  in  evidence  that  the  prosecutrix  and  the 
defendant  left  Brighton  together  by  a  train  which  went  to  the 
New  Cross  Station,  which  station  is  within  the  jurisdiction  of  the 
Central  Criminal  Court.  The  assault  was  committed  between 
Brighton  and  the  Three  Bridges  Station  in  the  county  of  Sussex, 
and  on  the  arrival  of  the  train  at  the  last-mentioned  station,  the 
prosecutrix  left  the  carriage  in  which  she  had  previously  been 
riding  with  the  defendant,  went  into  another  carriage  of  the  same 
train,  and  went  on  to  New  Cross.  At  that  station  she  gave  the . 
defendant  into  custody. 

Ballantincy  Sergt.,  and  Ribton  (for  the  defence),  contended  that 
on  this  state  of  facts,  the  case  was  not  triable  at  the  Central 
Criminal  Court.  The  assault  took  place  in  the  county  of  Sussex, 
and  in  no  other  place  was  there  jurisdiction,  therefore,  to  try  it. 

Robinson  (for  the  prosecution),  referred  to  the  7  Geo.  4,  c  64, 
s.  13,  by  which  it  was  enacted  that  in  indictments  for  felonies  or 
misdemeanors  committed  upon  any  person,  or  on,  or  in  respect  of 
any  property  in  or  upon  any  coach,  cart,  or  other  carriage  whatso- 

(a)  Beported  by  B.  C.  BoBuroow,  Esq.,  B«niit«r-at  Law. 
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ever,  employed  in  any  journey ^  or  on  board  any  vessel  wbatsoever 
employed  in  any  voyage  or  journey  upon  any  navigable  river, 
canal)  or  inland  navigation^  the  venue  may  be  laid  in  any  county 
through  which  the  coach,  &c.,  or  vessel  shall  have  passed  in  the 
course  of  the  journey  or  voyaee  during  wliich  the  felony  or  misde- 
meanor was  committed,  in  the  same  manner  as  if  it  had  been 
actually  committed  therein.  New  Cross  was  in  the  county  of  Kent, 
and  inasmuch  as  there  was  one  single  journey  here  between 
Brighton  and  New  Cross,  and  the  assault  was  committed  in  the 
course  of  that  journey,  the  indictment  might  bepreferred  and  tried 
in  the  county  of  Kent.  Then  by  the  4  &  5  Will.  4,  c.  36,  s.  2, 
certain  portions  of  the  county  of  Kent,  of  which  New  Cross  was 
one,  were  declared  to  be  within  the  jurisdiction  of  the  Central 
Criminal  Court,  and  all  offences  triable  within  the  specified 
portions  of  that  county,  were  made  triable  in  this  court.  It  is 
obvious,  therefore,  that  this  indictment  may  be  tried  here. 

Ballantine,  Sergt.,  and  Ribton  (in  reply),  then  contended  that 
the  7  Geo.  4,  c.  64,  had  no  application  to  railway  trains,  which 
were  not  contemplated  when  that  act  was  passeu.  They  could 
not  come  within  the  description  of  coach,  cart,  or  other  carriage,  as 
mentioned  in  the  act.  At  all  events,  if  this  were  otherwise,  the 
transitus,  asfar  as  this  case  was  concerned,  was  at  an  end  as  soon  as 
the  parties  separated  at  the  Three  Bridges,  and  the  prosecutrix  got 
Into  another  carriage.  As  to  her  and  the  defendant,  the  journey 
could  not  be  said  to  be  performed  in  the  same  coach,  cart,  or  other 
carriage.  A^ain  the  act  said  that  the  offence  might  be  tried  in 
any  county  through  which  the  coach,  &c.,  ^^  should  have  passedy^ 
which  words  clearly  referred  to  a  time  antecedent  to  the  offence 
committed,  so  that,  although  the  indictment  might  be  tried  in  any 
county  through  which  the  train  had  passed  up  to  the  time  of  the 
alleged  offence,  it  could  not  be  triecl  in  any  one  through  which  it 
pas^  aftenvards. 

The  Recorder. — I  think  that  by  the  combined  operation  of  the 
7  Geo.  4,  c  64,  and  the  Central  Criminal  Court  Act,  this  indict- 
ment is  properly  preferred  and  tried  in  this  court.  There  is  here 
but  one  journey,  and  although  the  carriages  are  distinct,  they  all 
form  but  one  conveyance.  The  fact  that  the  prosecutrix  and  the 
defendant  rode  in  different  carriages  after  the  assault  was  com- 
mitted does  not  appear  to  me  to  affect  the  question.  It  is  the  same 
as  if  they  had  occupied  different  parts  of  one  and  the  same  carriage. 
As  to  the  interpretation  sought  to  be  put  on  the  words,  ^'  through 
which  any  carriage  shall  have  passed,  I  cannot  think  it  has  any 
foundation.  The  words  clearly  speak  with  reference  to  the  time  of 
the  trial,  and  not  to  the  time  when  the  actual  offence  was  com- 
mitted. Any  place  within  the  limits  of  the  beginning  and  end  of 
this  journey  may  be  taken  to  be  the  venue,  in  whatever  part  of 
the  journey  the  assault  took  place. 

Guilty. 

Bobinson,  for  the  prosecution. 

Ballantiney  Sergt.,  and  Ribton^  for  the  def  .^nce. 


Bbq. 

Fhxmcsi. 

1859. 

Juritdictum, 
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NORTHERN  CIRCUIT. 

Lancaster  Summer  Assizes,  1859. 

(Before  Baron  Watson.) 

Reg.  v.  Braithwaite. 

Perjury — Evidence — Contradiction. 

Although  it  is  not  now  necessary  that  the  alleged  perjury  should  he 
proved  by  two  witnesses  in  contradiction  of  the  prisoner,  it  is  still 
requisite  that  the  pet  jury  should  be  proved  by  something  more  than  the 
mere  contradictory  oath  of  the  prosecutor.  He  must  be  corroborated 
by  some  independent  testimony. 

Where,  therefore,  the  alleged  perjury  was,  t/iat  the  prisoner  had  stoom 
that  he  had  paid  certain  sums  of  money  on  certain  days,  and  thai  he 
had  never  said  that  certain  packages  contained  a  certain  sum  of 
money,  and  he  was  contradicted  only  by  the  denial  of  the  prose- 
cutor : 

It  was  held  {after  consultation  tdth  Hill,  J.),  that  there  was  not 
evidence  to  go  to  the  jury, 

i  EORGE  BRAITHWAITE  was  indicted   for  wilful  and 


& 


corrupt  perjury  before  Mr.  J.  J.  Lonsdale^  the  County 
Court  judge  of  rl^orth  Lancashire^  on  the  26th  day  of  July  last. 

Campbell  Foster  prosecuted,  and  Kay  defended  the  prisoner. 

It  appeared  from  the  opening  statement  that  the  prisoner  is  a 
corn  miller  at  Heathorne,  near  Clitheroe,  and  the  prosecutor, 
Joseph  Bland,  was  a  workman  in  his  employment,  earning  wages 
of  1/.  a-week.  For  nearly  a  year  the  prosecutor  did  not  draw  his 
wages,  and  on  the  13th  of  December  last,  on  coming  to  a  settle- 
ment with  his  master,  the  prisoner,  50/.  were  owing  to  him  on 
account  of  wages,  for  which  the  prisoner  gave  him  a  memorandum, 
or  acknowledgment  of  that  amount  being  due  to  him.  He  went 
on  working  for  the  prisoner  till  April,  who  paid  him  his  wages 
subsequent  to  the  13th  of  December,  and  then  the  prosecutor  left 
his  service.  Having  many  times  applied  in  vain  for  payment  of 
the  50/.  due  to  him,  and  having  only  received  2/.  on  account,  the 
prosecutor  at  last  took  out  a  summons  in  the  County  Court  at 
Clitheroe  to  recover  the  balance  of  48i  due  to  him.  The  plaint 
was  fixed  for  hearing  on  the  26th  of  July.     The  day  before  the 
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prisoner  called  on  the  prosecator  and  asked  him  to  walk  home  Bsa. 
with  him,  and  on  arriving  at  the  prisoner's  house  the  P™oo^r  braxth'  a 
said  he  would  pay  him,  and  asked  him  to  sign  a  receipt  on  the  par-  ^^^^^ 

ticulars  of  demand  delivered  with  the  summons  from  the  County  1859. 
Court.  The  prisoner  then  gave  the  prosecutor  two  packages  of  ^"T" 
silver,  which  he  said  contained  13/.  each,  a  loose  pacKage^  which  ^'^^^^' 
he  said  contained  61  in  silver,  and  sixteen  sovereigns,  making 
altogether,  as  the  prisoner  alleged,  48/.  The  prosecutor  took  it 
without  counting  it,  and  carried  it  to  a  Mrs.  Watson's,  where  he 
was  stopping,  and  counted  it  oven  He  then  found  that  the  loose 
package  of  silver  contained  only  5L,  and  that  the  other  packages 
contained  only  10/.  each,  and  that  he  had  been  paid  7/.  short. 
He  went  back  and  complained  to  the  prisoner,  who  refused  to 
hear  him  or  alter  the  payment.  Next  day  the  prosecutor  met  the 
prisoner  in  the  streets  of  Clitheroe,  and  told  him  he  should  go  on 
with  the  plaint  and  would  have  his  7/.  The  prisoner  persisted 
that  he  had  paid  him  the  full  amount  as  stated.  On  §oing  before 
the  County  Court  judge  the  prisoner  swore  that  he  had  paid  the 
whole  amount  alleged  to  be  due — namely.  42/. — the  day  before, 
and  two  sums  of  4/.  and  2/.  previously ;  and  swore  that  he  had 
never  said  the  two  packages  of  silver  contained  13/.  each,  or  that 
the  loose  package  contained  6/.  The  prosecutor  denied  the  pay- 
ment of  the  two  sums  on  account,  and  the  prisoner  had  no 
vouchers  or  entries  of  these  payments.  The  County  Court  judge 
disbelieved  the  prisoner,  and  save  judgment  for  the  plaintiff. 

The  only  corroboration  of  the  testimony  of  the  prisoner  was 
the  evidence  of  Mrs.  Watson,  who  counted  the  money ;  as  to  all 
the  rest  of  the  evidence,  it  was  simply  the  oath  of  the  prosecutor 
against  the  oath  of  the  prisoner. 

Kay  submitted  that  this  was  not  enough,  and  that  the  evidence 
of  the  woman  Watson  was  really  foundea  on  the  evidence  of  the 
prosecutor,  and  was  not  independent  corroborative  testimony. 

His  LoBDSHiP  having  consulted  Mr.  Justice  Hill,  said,  that 
both  Mr.  Justice  Hill  and  himself  were  of  opinion  that  this 
evidence  was  not  sufficient  to  go  to  a  jury  to  convict  the 
prisoner  of  peijury.  The  old  law  required  two  witnesses  to 
contradict  a  prisoner  charged  with  perjury  on  a  material  fact; 
but  that  rule  was  now  exploded,  and  it  was  held  that  it  must 
be  the  oath  of  a  witness  and  something  more — some  independent 
and  corroborative  testimony.  Here  there  was  no  other  evidence 
independent  of  the  prosecutor's,  and  he  must,  therefore,  direct  an 
acquittal. 

Not  Guilli/. 
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OXFORD  CIRCUIT. 

Staffoiid  Summee  Assizes. 

(Before  Mr.  Justice  Byles.) 

Reg.  ?;.  Vaughan.  (a) 

Causing  to  he  taken  a  dangerous  or  noxious  thing — 9  ^  10  Vict. 

c.  25,  s,  4. 

t1  EORGE  VAUGHAN  was  indicted  under  the  above  section^ 
W  for  unlawfully  causing  to  be  taken  by  one  Mary  Ann  Gregory, 
a  certain  dangerous  or  noxious  thing  called  cantharides  with  intent 
to  do  grievous  bodily  harm. 

There  was  another  count  for  laying  the  Intent  to  murder. 

On  that  count,  Byles,  J.  held  there  was  no  evidence  to  go  to 
tlie  jury.  He  also  doubted  whether  the  offence  was  within  the 
section  of  the  act ;  being  under  the  impression  that  the  4th  section 
of  the  9  &  10  Yict.  c.  25,  only  applied  to  the  administration 
by  another,  and  not  to  the  voluntary  taking  by  the  patient. 

Prif chard  ^for  the  prosecution),  submitted  that  the  words  "to 
be  taken"  might  be  referred  to  "dangerous  or  noxious  thin^,"" 
referenda  singula  singulis^  and  that  the  words  ^*  cause  to  explode, 
send  or  deliver  to,"  might  be  referred  to  **  any  explosive  substance." 

Byles,  J.,  after  consultiuff  Mr.  Justice  Willes,  said  "  that 
the  latter  might  be  considered  the  true  construction,  but  that  the 
intent  must  be  proved. 

It  appeared  from  the  evidence  that  the  prosecutrix  was  on 
intimate  and  friendly  terms  with  the  prisoner ;  that  on  the  evening 
of  the  6th  of  April,  the  prisoner  gave  her  some  rum  to  drink,  that 
she  was  taken  ill  immediately  afterwards ;  that  the  doctor  who  was 
called  in,  discovered  four  to  seven  grains  of  cantharides  on  the 
sides  of  the  glass  out  of  which  she  had  been  drinking,  and  proved 
the  symptoms  exhibited  by  her  to  be  such  as  are  produced  by 
cantharides.  On  cross-examination  it  appeared  that  the  prisoner 
had  partaken  of  the  rum,  and  also  of  some  castor  oil  which  had 
been  sent  for  for  the  prosecutrix,  and  which  he  paid  for. 

It  was  proved  that  cantharides  was  a  dangerous  poison,  and  that 
its  effects  are  well  known. 

Ills  Lordship  intimated  his  opinion  that  the  case  was  not  a 

(a)  Reported  bj  J.  Ykatmax,  Esq.,  Baribter-«t-LiiF» 
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strong  one,  though  he  would  not  withdraw  it  from  the  jury ;  who,       ^^ 
however,  found  the  prisoner  Not  Guilty^  without  hearing  counsel    vauohak. 
for  the  defence.  — 

There  was  no  count  for  a  common  assault,  and  Mr.  Justice       ^^* 
Btijbs  intimated  that  if  there  had  been,  the  prisoner  n^ight  have  Admkmtirinff 
been  convicted  of  the  assault  at  common  law,  but  as  this  case  did  wUh  munt^  4e. 
not  come  within  Lord  Campbell's    Act,  the  prisoner  must  be 
acquitted  of  the  whole. 

Pritchardy  for  the  prosecution. 


COURT  OF  CRIMINAL  APPEAL. 

November  19,  1859. 

(Before  Pollock,  C.B.,  Williams,  J.,  Ceowder,  J., 
Chaknell,  B.,    and  Hill,  J.) 

Beg.  v.  Charlotte  EvAN8.(a) 

Fake  pretences — Passing  note  of  a  non-existing  bank — Guilty  knowledge. 

The  prisoner  tendered^  in  1859,  a  five-pound  note  of  a  bank  wkieh  had 
long  ago  stopped  payment  and  in  1852  paid  a  dividend,  and  obtained 
ckange  to  the  full  amount.  At  the  close  of  the  prosectUion  it  was 
objected  by  counsel  for  the  prisoner^  that  there  was  no  proof  of  the 
auegation  in  the  indictment,  that  the  note  was  not  good,  or. of  the  value 
of  five  pounds,  or  of  any  value.  The  judge  told  the  jury  that  there  was 
some  evidence  from  which  they  might  infer  that  the  note  was  not  of  any 
value.     The  jury  found  the  prisoner  guilty : 

Beld,  that  the  question  was  not  properly  left  to  the  jury  ;  that  the  question 
of  value  was  an  immaterial  one,  and  that  simply  producing  the  note 
and  leaving  it  to  tell  Us  own  story  did  not  constitute  a  false  pretence, 
and  that  therefore  the  conviction  could  not  be  sustained. 

CASE  reserved  for  the  opinion  of  this  court  by  the  Chairman  of 
the  Glamorganshire  Quarter  Sessions. 
Charlotte  Evans  was  indicted  at  the  Michaelmas  Quarter  Ses- 
sions, 1859,  for  the  county  of  Glamorgan,  for  falsely  pretending 
that  a  piece  of  paper  was  a  bank-note  then  current,  good,  and  of 
the  value  of  five  pounds,  by  which  false  pretence  she  did  unlaw- 
fully obtain  from  on^  Mary  Miles  certain  money,  with  intent  to 

(a)  Beported  by  J.  Thompsov,  Esq.,  Barritter-at-Law. 
VOL.  VIIL  8 
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Kbo.        defraud ;  whereas,  in  fact,  the  said  piece  of  paper  was  not  a  hniAr 
EvAna.      ^^^®  *^®°  current,  or  good,  or  of  the  value  of  five  powidi^  or  of 

any  value  whatever,  as  the  said  Charlotte  Evana  at  Ast  time  well 

1859.  knew. 
FauTw^encei,  ^*  appeared  in  evidence  that  the  psiff»er  on  the  20th  of  July, 
'  1859,  tendered  to  one  Sarah  Thomofl  a  piece  of  paper  purporting 
to  be  a  five-pound  note  of  tbe  Kewport  Old  BauK,  and  obtained 
change  to  the  full  amount  of  five  pounds.  There  was  no  question 
as  to  the  identity  of  the  note  or  of  the  prisoner;  but  to  prove  the 
allegation  in  Ae  indictment  that  the  said  note  was  of  no  value, 
Mr.  John  Par^Morgan  was  called,  who  stated  that  he  was  now 
cashier  of  the  West  of  England  Bank  at  Cardiff;  that  he  remem- 
bered the  Newport  Old  Bank ;  that  that  bank  does  not  now  exist ; 
that  he  saw  the  doors  of  it  shut ;  that  it  was  a  private  bank,  and 
paid  a  dividend  of  two  shiUings  and  fourpence  in  the  pound  in  the 
year  1852  or  1853 ;  that  he  knows  Newport,  which  was  the  place 
where  the  bank  named  in  this  note  transacted  its  business,  and 
that  there  is  no  such  bank  to  which  it  could  be  presented. 

It  was  also  proved  by  David  Jones,  who  was  one  of  the  several 
parties  to  whom  this  note  was  transferred  for  value,  after  it  was 
changed  for  the  prisoner,  that  he  went  to  a  bank  in  Merthyr 
Tydvil,  and  there  tendered  it,  but  did  not  get  change  for  it 

It  was  objected  on  behalf  of  the  prisoner,  that  the  above  was  not 
sufficient  evidence  to  go  to  the  jurv  in  support  of  the  allegation 
that  the  note  was  not  good,  or  of  the  value  of  five  pounds,  or  of 
any  value  whatever. ' 

I  overruled  the  objection,  and  told  the  jury  that  I  thought  there 
was  some  evidence  from  which  they  might  infer,  if  they  thought 
fit,  that  the  note  was  not  of  any  value,  and  read  to  them  the 
evidence  of  the  witnesses  above  referred  to  verbatim. 

The  prisoner  was  convicted,  and  sentenced  to  four  months' 
imprisonment  with  hard  labour,  subject  to  a  case  for  the  opinion 
of  the  court  above,  aa  to  whether  there  was  sufficient  evidence 
before  the  jury  to  sustain  the  allegations  in  the  indictment  as 
nbovestatea.  John  Coke  Fowleb, 

Vice-Chairman  and  Stipendiary  Magistrate. 

Hardiwe  Giffard  (for  the  prisoner). — The  conviction  cannot  be 
supported  The  case  oi  Reg.  v.  Williams  (7  Cox  Crim.  Cas.  351), 
is  in  point.  There  the  prisoner  was  indicted  for  falsely  pretending 
that  a  certain  promissory  note  of  the  Newport  Old  Bank  was  a 

food  and  valid  note  (he  well  knowing  that  the  said  bank  had  long 
efore  stopped  payment) ;  and  the  evidence  was,  that  the  ppsoner, 
was  drinkmg  in  a  public-house,  and  said  that  he  would  pay  for  a 
gallon  of  beer,  if  any  one  would  change  a  5/.  note  for  him ;  that 
the  prosecutor  handed  over  5/.  in  exchange  for  the  note,  which  the 
prisoner  assured  him  was  a  good  one ;  that  the  prisoner  on  being 
taken  into  custody,  said  that  he  had  taken  the  note  at  Abergavenny, 
and  had  afterwards  heard  that  the  bank  had  stopped,  and  that  the 
bank  stopped  payment  in  October,  1851.     Upon  this  evidence. 
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^Martin,  B.,  after  consulting  Bramwell,  B.,  ruled  that  the  prisoner       K«». 
•could  not  be  conyicted,  observing  that  the  estate  might  pay  twenty      evI'ms. 

shillings  in  the  pound.     So  also  in  the  present  case^  there  was  no       

evidence  to  show  that  the  note  was  of  no  value.  ^^^^' 

Pollock,  C.B. — I  am  of  opinion  that  the  conviction  is  bad.  Fau^pretencei 
The  question  seems  to  have  ^one  to  the  jury  with  the  direction 
that  tnere  was  evidence  on  wnich  they  might  find  that  the  note 
was  of  no  value.  Very  likely  the  case  might  have  been  put  to  the 
jury  so  as  to  sustain  a  conviction ;  but,  as  the  matter  now  comes 
berore  us,  the  conviction  cannot  be  supported.  As  my  brother 
Crowder,  J.,  has  suggested,  if  the  prisoner  had  represented  the  note 
to  be  of  the  value  of  52.  when  she  knew  it  was  not  of  that  value, 
she  might  have  been  guilty  of  false  pretences;  but  by  simply 
producing  the  note  and  letting  it  tell  its  own  story,  she  is  not 
The  conviction  must  therefore  be  quashed. 

Williams,  J. — I  am  of  the  same  opinion.  As  the  case  is  sub- 
mitted io  us,  I  think  that  the  conviction  was  not  right  I  wish  to 
guard  myself;  however,  from  being  supposed  to  intimate  that  there 
may  not  be  an  indictment  for  talse  pretences,  which  might  be 
supported  by  proving,  that  the  party  charged  had  induced  the 
prosecutor  to  believe  that  the  note  was  the  note  of  a  bank  open 
and  solvent,  when  she  knew  that  the  bank  had,  in  fact,  stopped 
payment 

Cbowdeb,  J. — I  also  think  that  it  does  not  appear  from  the 
case  before  us,  that  the  case  was  properly  left  to  the  jury.  It  was 
an  immaterial  question  for  the  jury  to  determine  whether  the  note 
was  of  any  value,  and  to  tell  them  that  there  was  evidence  from 
which  they  might  infer  that  it  was  of  no  value.  It  is  quite  suffi- 
cient to  sustain  the  charge  of  false  pretences  if  a  person  knowingly 
presents  the  note  of  a  bank  which  has  stopped  payment,  as  a 
current  note,  though  there  may  be  a  dividend  afterwards,  and  a 
great  portion  of  the  value  paid. 

Channell,  B. — I  also  think  that  this  conviction  cannot  be 
sustained.  The  evidence  is  not  very  clearly  stated.  I  agree  that 
another  and  difierent  question  might  have  been  put  to  the  jury, 
and  their  finding  upon  it  might  have  supported  a  conviction ;  but 
upon  the  evidence  as  stated  to  us  the  conviction  cannot  be 
supported. 

Hill,  J.  concurred. 

Conviction  quashed. 


S  2 
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COUBT  OP  CRIMINAL  APPEAL. 

January  21,  1860. 

(Before  Ejeile,  C.J.,  Wightmax  and  Williams,  JS., 
Watson,  B.,  and  Hill,  J. 

Beg.  v.  Chables  Huntley,  (a) 

Larceny  and  receiving  — -  Indictment  ^- ''  Stolen  as  aforesaid  *'  — 

Surplusage. 

The  prisoner  was  indicted  in  the  first  count  for  larceny  of  certain  goods  ; 
and  in  the  second  count  for  that  he  "  the  goods  aforesaid^  so  as  afore* 
said  feloniously  stolen^**  feloniously  did  receive^  Sfc.  The  prisoner  was 
acquitted  on  the  first  count,  but  found  gtdlty  upon  the  second: 

Held,  that  the  conviction  was  vaUdy  and  that  the  second  count  might  be 
construed  to  mean  stolen  goods  generally ;  and  the  part  of  the  first 
count  charging  them  to  have  been  stolen  by  him,  be  treated  as 
irrelevant. 

Case  reserved  for  the  opinion  of  this  court  by  the  Recorder  of 
of  Winchester. 

The  prisoner  was  tried  before  me,  as  Recorder  of  Winchester, 
at  the  Epiphany  Sessions  1860. 

The  indictment  was  as  follows : — 
City  of  Winchester,  \  The  Jurors  for  our  Lady  the  Queen,  upon 
to  wit.  j    their  oath  present,  that  Chas.  Huntley,  late 

of  the  parish  of  St.  Maurice,  in  the  city  of  Winchester,  on  the  6th 
day  of  December,  in  the  23rd  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  with  force  and 
arms,  at  the  parish  of  St.  Thomas,  in  the  city  aforesaid,  twenty 
yards  of  tweed  of  the  value  of  3/.,  of  the  ^oods  and  chattels  of 
John  Gadd,  then  and  there  being  found,  feloniously  did  steal,  take 
and  carry  away,  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  do  further  present^ 
that  Chas.  Huntley,  late  of  the  parish  aforesaid,  in  the  city  afore- 
said, afterwards,  to  wit,  on  the  6th  day  of  December,  in  the  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  city  aforesaid,  the 
goods  and  chattels  aforesaid,  of  the  value  aforesaid,  so  as  aforesaid 

(a)  Reported  by  J.  Thoupson,  Esq.,  Barriater-at-Law. 
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felonionsly  Btolen,  taken  and  carried  away,  feloniously  did  receive 
and  have^  the  said  Cbas.  Huntley  then  and  there  well  knowing 
the  said  goods  and  chattels  last  aforesaid  to  have  been  feloniously 
stolen,  taken  and  carried  away,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Before  the  prisoner  pleaded,  his  counsel  moved  to  quash  the 
second  count,  on  the  ground  that  by  reference  to  the  first  count  it 
must  be  read  as  charging  a  felonious  receiving  by  the  prisoner  of 
good»  then  stolen  by  him  the  said  prisoner,  the  words  ^'so  as 
aforesaid  stolen  "  being  referable  to  the  first  count,  which  states 
the  goods  to  have  been  stolen  by  the  said  prisoner,  and  it  was 
contended  that  the  count  being  so  read  was  bad,  as  a  prisoner  can- 
not be  said  to  have  feloniou^y  received  goods  stolen  by  himself; 
and  Re^.  v.  Perkins  (5  Cox  Crim.  Cas.  554),  was  referred  to,  in 
which  it  was  held  that  where  the  evidence  is  sufficient  to  convict 
the  accused  of  stealing,  there  is  no  option  to  treat  him  either  as 
a  thief  or  a  receiver. 

The  objection  was  renewed  pro  farmd  at  the  close  of  the  pro- 
secutor^s  case,  when  it  was  objected  that  there  was  no  evidence  to 
support  the  second  count  on  the  same  ground  as  above  stated,  viz., 
that  the  prisoner  could  not  be  found  to  have  received  goods  stolen 
by  himself. 

The  prisoner  was  acquitted  on  the  first  count  of  the  indictment, 
but  found  guilty  upon  the  second  count. 

I  reserved  the  objection  for  the  consideration  of  the  judges. 

Judgment  stands  postponed  on  this  indictment,  and  the  prisoner 
remains  in  gaol,  having  been  sentenced  to  nine  months'  imprison- 
ment on  another  indictment.  A.  J.  Stephens. 

No  counsel  appeared  either  for  the  prosecution,  or  the  prisoner. 

Erle,  C. J. — We  are  all  of  opinion  that  the  conviction  of  the 
prisoner  for  receiving  ought  to  be  affirmed.  It  was  ur^ed  on  the 
prisoner's  behalf  that,  inasmuch  as  if  he  stole  the  goods,  he  could 
not  be  convicted  of  receiving  them,  knowing  them  to  have  been 
stolen ;  so  where  the  first  count  of  the  indictment  charged  him 
with  having  stolen  the  goods,  of  which  ofience  he  was  acquitted, 
and  the  second  count  charged  him  with  receiving  the  goods  *^  so 
as  aforesaid  stolen,"  he  could  not  be  convicted  on  that  count. 
But  we  are  of  opinion  that  the  words  ^*  so  as  aforesaid  stolen**  in 
the  second  count,  may  be  construed  to  mean  **  stolen  soods  "  gene* 
rally,  and  that  the  part  of  the  first  count  charging  them  to  have 
been  stolen  by  the  prisoner,  may  be  treated  as  irrelevant  for  the 
purpose  of  the  second  count. 

Canvictian  affirmed,  {pi) 

(a)  Tbe  mom  point  was  dBtermined  in  Bsg,  ▼.  Croddoek  (4  Cox  Crim.  Cm.  409),  bat  tiMra 
the  objeGtion  was  not  taken  till  after  the  yerdicti  whereas  in  the  present  case  it  was  taken 
before  plea  and  also  at  the  close  of  the  eridence  for  the  proaecntion  and  before  verdict. 


Rbo. 

V, 
HUNTLBT. 
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COURT  OF  CRIMINAL  APPEAL. 

January  21^  1860. 

(Before  Erle,    C.J.,    Wightman  and  Wxlliams,  JJ.^ 
Watson,  B.,  and  Hill,  J. 

Reg.  v.  Thomas  Goss.(a^ 
Reg.  v.  Joseph  RAGG.(6r) 

FaUe  pretences — Sale  by  sample — FdUe  representation  of  quantify"-^ 
7  j-  8  Geo.  4,  c.  29,  s.  68. 

A  wilful  misrepresentation  of  a  definite  fact  with  intent  to  defraud^ 
cognisable  by  the  senses — as  where  a  seller  represents  the  quantity  oj 
coals  to  be  fourteen  cwt.^  whereas  it  is  in  fact  only  eight  cwt,y  but  so 
pached  as  to  looh  more ;  or  where  the  seller,  by  mancsuvring,  con* 
trives  to  pass  off  tasters  of  cheese  as  if  extracted  from  the  cheese 
offered  for  sale,  whereas  it  is  not — is  a  false  pretence^  indictable 
under  the  7  i- S  Geo.  4,  c.  29,  s.  53. 

Reg.  v.  Thomas  Goss. 

CASE  reserved  for  the  opinion  of  this  court  by  the  Recorder 
of  Northampton. 

The  prisoner,  Thomas  Goss,  was  tried  before  me  at  the  last 
Michaelmas  Sessions  for  the  borough  of  Northampton,  for  obtain- 
ing money  by  false  pretences. 

The  first  count  of  the  indictment  stated  that  the  prisoner, 
having  in  his  possession  divers  pounds'  weight  of  cheese  of  little 
value  and  inferior  qualitV;  ana  contriving  and  intending  to  cause 
it  to  be  believed  that  the  said  cheese  was  of  good  flavour  and 
excellent  quality,  and  also  having  in  his  possession  divers  pieces 
of  cheese  called'^^ tasters"  of  good  flavour,  taste  aud  quality,  and 
contriving  and  intending  to  dieat  one  Thomas  Roddis  out  of  his 
money,  then  and  there  unlawfully,  knowingly,  and  designedly  did 
£Usely  pretend  to  Roddis,  that  the  said  pieces  of  cheese,  called 
^^  tasters,"  which  he  Thomas  Goss  then  and  there  delivered  to 
Roddis,  were  part  of  the  said  cheese  the  said  Thomas  Goss  thea 
ofiered  for  sale,  and  that  the  said  cheese  was  of  good  and  excel- 
lent quality,  flavour  and  taste,  and  that  every  pound  weight  was 
of  the  value  of  fourpence  halfpenny,  by  means  of  which  siud  false 
pretence  the  said  Thomas  Goss  did  then  and  there  unlawfully 
and  fraudulently  obtain  of  and  from  the  said  Roddis  the  sum  of 
three  pounds  nineteen  shillings  and  sixpence  with  intent  to  cheat 

(a)  Reported  bj  J.  Tuomfsoh,  Esq.,  Barritter-at-Law. 


CRIMINAL  LAW  CASES.  263 

and  defraud  him  of  the  same,  whereas  the  said  pieces  of  cheese   '    K'<'- 
which  the  said  Thomas  Qoss  delivered  to  Iloddis  were  not  part    q^\^ 
of  the  said  cheese  which  the  said  Thomas  Goss  offered  for  sale,       raoo. 

and  whereas  the  said  cheese  which  the  said  Thomas  Qoss  offered       

for  sale  was  not  of  good  and  excellent  qaality,  flavour  and  taste,       ]^ 
and  whereas  every  pound  weight  of  the  said  cheese  was  not  of  the  False  preteneet 
value  of  fourpence  halfpenny,  which  the  prisoner  well  knew.  — i/Mr^wewn- 

The  second  count  of  the  indictment  was  in  the  same  form  as      ^^^^^ 
the  first,  excepting  that  it  did  not  charge  that  the  prisoner  desig- 
nated the  samples  as  *^  tasters,"  and  that  it  contained  and  nega- 
tived an  additional  false  pretence,  that  the  cheese  offered  for  sale 
was  of  the  same  quality,  flavour,  and  taste  as  the  samples. 

The  third  count  stated  that  the  prisoner  had  in  his  possession 
divers  pieces  of  cheese  with  intent  to  defraud,  and  delivered  the 
same  to  Boddis,  and  unlawfully,  &c.,  did  falsely  pretend  to  him 
that  they  were  and  had  been  taken  from,  and  were  and  had 
formed  part  and  portion  of  certain  cheeses  which  the  prisoner  then 
and  there  offered  for  sale,  by  means  of  which,  &c.,  the  prisoner 
did  unlawfully,  &c.,  obtain,  &c.,  with  intent  to  defraud,  &c^ 
whereas,  &c.  (negativing  the  pretence). 

The  fourth  count  stated  that  the  prisoner  unlawfully,  &c.,  did 
falsely  pretend  to  Thomas  Boddis,  that  certain  pieces  of  cheese 
whicn  he  then  and  there  delivered  and  exhibited  to  Boddis  were, 
and  had  been  taken  from,  and  were  and  had  formed  part  and 
portion  of  certain  cheeses,  which  the  prisoner  then  and  there 
offered  for  sale  to  him,  by  means  of  which,  &c.,  the  prisoner  did 
then  and  there  obtain,  &c.,  with  intent,  &c.,  whereas,  &c  (nega- 
tiving the  pretence). 

It  was  proved  at  the  trial  that  the  prosecutor,  Thomas  Boddis, 
on  the  19th  September  last,  was  attending  the  cheese  fair,  held 
within  the  borough  of  Northampton,  and  that  the  prisoner  was  in 
the  fair,  and  sold  to  the  prosecutor  eight  cheeses,  weighing 
1  cwt.  3  qrs.  1  lb.,  for  which  the  prosecutor  paid  the  prisoner  the 
sum  of  3/.  195.  6d.,  being  at  the  rate  of  4-^.  per  pound.  On  the 
prosecutor  going  into  the  fair,  the  prisoner  offered  to  sell  him  the 
eight  cheeses,  and  bored  six  of  them  with  a  cheese-scoop,  and  then 
produced  and  offered  to  the  prosecutor  several  pieces  of  cheese, 
which  are  called  "  tasters,"  successively  at  the  end  of  the  scoop 
for  the  prosecutor  to  taste,  and  in  order  that  he  might  taste  them 
as  being  respectively  samples  and  portions  of  the  six  cheeses  which 
the  prisoner  had  bored ;  and  accordingly  the  prosecutor  did  taste 
them,  and  then  offered  the  prisoner  4^.  per  pound  for  the  eight 
cheeses,  which  the  prisoner  accepted. 

The  tasters,  however,  had  not  in  fact  been  extracted*  from  the 
cheeses  offered  for  sale,  for  after  the  prisoner  had  bored  the 
cheeses,  and  before  he  handed  the  tasters  to  the  prosecutor,  he 
took  from  his  coat  pocket  pieces  of  cheese  of  better  quality  and 
description  than  those  taken  from  the  cheeses  which  he  had  bored, 
and  privily  and  fraudulently  put  these  pieces  of  cheese  at  and  into 
the  top  of  the  scoop  for  the  prosecutor  to  taste,  and  the  cheese 
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^■<^        which  the  prosecutor  did  taste,  was  not  any  portion  of  the  ox 
Oou  AND     cteeees  which  the  prisoner  bored. 
iuqo.        ^  The  prosecutor,  at  the  time  he  bought  the  eight  cheeses,  be- 
~T        lieved  that  he  had  been  tasting  a  portion  of  those  cheeses,  and  in  that 

belief  bought  them,  and  paid  the  prisoner  the  3L  I9s.  6(L  for 

Fdlte  pr§unce»  them,  which  he  would  not  have  done  unless  he  had  believed  that  the 
'^^i^M^'  tasters  had  been  extracted  from  the  cheeses  which  he  so  bought. 
quaj^y^      The  cheeses  were  delivered  to  the  prosecutor,  and  he  retained 
possession  of  them  up  to  the  tiial. 

The  value  of  the  eight  cheeses  would  be  about  Zd.  per  lb. 
The  prisoner's  counsel  at  the  trial  objected  that  there  was  no 
evidence  to  support  the  indictment,  or  of  any  facts  which  would 
constitute  a  false  pretence  within  the  statute. 

I  left  the  case  to  the  jury,  and  the  prisoner  was  convicted;  but 
having  some  doubt  as  to  whether  the  case  of  Reg,  v.  Abbott 
(2  Cox  Crim.  Cas.  430),  had  not  been  shaken  by  subsequent  de- 
cisions (see  Reg.  v.  Bryan^  7  Cox  Crim.  Cas.  312),  I  reserved 
the  case  for  the  opinion  of  the  Court  of  AppeaL 

John  H.  Breweb. 

No  counsel  was  instructed  to  argue  on  behalf  of  the  pro- 
secution. 

Merewether  (for  the  prisoner). — This  case  was  reserved  in  con- 
sequence of  the  remarks  of  some  of  the  judges  upon  the  case  of 
Reg.  V.  Abbott  (2  Cox  Crim.  Cas.  430),  whidi  was  decided  upon 
the  authority  of  Reg.  v.  Kenrick  (5  Q.  B.  49).  The  facts  in  the 
present  case  are  precisely  the  same  as  in  Reg.  v.  Abbott;  and 
unless  that  case  can  be  impeached,  this  conviction  must,  no  doubt, 
be  upheld.  In  Reg.  v.  Roebuck  (7  Cox  Crim.  Cas.  126),  Lord 
Campbell,  C.J.,  said:  *^If  this  were  res  integra^  I  should  not 
agree  with  Reg.  v.  Abbott^  because  I  think  that  there  the  in- 
tention of  the  prisoner  was  to  obtain  a  better  bargain,  and  not 
animo  furandi;  but  that  having  been  decided  by  ten  judges,  I 
do  not  wish  on  the  present  appeal  to  disturb  it.'*  So  in  Reg.  v. 
JEagleton  (6  Cox  Crim.  Cas.  559),  the  authority  of  Reg.  v. 
Abbott  and  Reg.  v.  Kenrick  was  much  disputed  in  the  course  of 
the  argument ;  but  the  court  said  that  it  did  not  then  become  neces- 
sary to  consider  those  cases.  In  Reg.  v.  Bryan  (7  Cox  Crim.  Cas. 
312),  the  defendant,  in  order  to  obtain  a  loan  on  a  quantity  of 
plated  spoons,  represented  to  a  pawnbroker  that  they  were  of 
the  best  quality,  and  were  equal  to  Elkington's  A  (meaning 
spoons  and  forks  made  by  Elkington,  and  stamped  with  the  letter 
A) ;  that  the  foundation  was  of  the  best  material,  and  that  they 
had  as  much  silver  upon  them  as  Elkington's  A.  The  jury  found 
that  these  representations  were  wilfully  false,  and  that  by  means 
of  them  the  loan  was  obtained.  Held  (^Willes,  J.,  and  Bramwell, 
B.,  dissentientibus)  that  the  conviction  was  wrong,  and  that  the 
representation  being  a  mere  exaggeration  or  puffing  of  the  quality 
of  the  goods  in  the  course  of  a  bargain,  it  was  not  a  false  pretence 
within  the  statute*    In  Reg.  v.  Sherwood  (7  Cox  Crim.  Ca&  270), 
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the  prisoner,  after  he  had  agreed  with  the  prosecutor  to  sell  and       ^^' 
deliver  a  load  of  coals  at  a  certain  price  per  cwt.,  falsely  and     gom'and 
fraudulently  pretended  that  the  quantity  which  he  had  delivered       Baog! 

was  18  cwt.;  and  that  it  had  been  weighed  at  the  colliery,  and  the 

weight  put  down  by  himself  on  a  ticket  which  he  produced,  he       ]^' 
knowing  it  to  be  14  cwt.  only,  and  thereby  obtained  an  addi-  Faite  preunces 
tional  sum  of  money ;    and  this  was  held  to  amount  to  a  false  —MUrtpretenr 
pretence  within  the  statute.     In  that  case  a  difficulty  was  felt  by      ^^^uf 
the  court  in  drawing  the  line  between  indictable  and  non-indict- 
able false  representations. 

The  Court  said  that  they  had  no  doubt  about  Reg.  v.  Abbott 
being  a  decision  that  they  would  act  upon,  and  sound  in  principle, 
but  they  desired  the  case  of  Reg,  v.  Joseph  Raqg  (being  on  the 
same  subject),  to  be  called  on  before  giving  judgment. 


Reg.  v.  Joseph  Ragg. 

Case  reserved  for  the  opinion  of  this  court  by  the  Chairman  of 
the  Leicestershire  Quarter  Sessions. 

Joseph  Ragg  was  tried  before  me  at  the  General  Quarter 
Sessions  of  the  peace  for  the  county  of  Leicester,  held  on  the  3rd 
January,  I860,  for  obtaining  money  under  false  pretences  Yrom 
Henry  Harris. 

The  indictment  stated  the  pretence  to  be,  a  fiilse  pretence  as  to 
the  character  and  weight  of  a  quantity  of  coals,  sold  and  delivered 
by  the  prisoner  to  the  prosecutor. 

It  appeared  in  evidence  as  follows: — The  prisoner  was  a  coal 
dealer.  On  the  28th  November  he  called  at  the  house  of  the 
prosecutor  in  Loughborough,  with  a  load  of  coals  in  a  cart,  and 
inquired  if  he  (the  prosecutor)  wanted  to  buy  a  load  of  "Forest'* 
coal.  The  prosecutor  replied  that  the  coals  did  not  look  like 
Forest  coal,  because  they  looked  so  dull.  The  prisoner  replied,  *'I 
assure  you  they  are  Forest  coal;  and  the  reason  of  their  looking  so 
dull  is  because  they  have  been  standing  in  the  rain  all  night; 
there  is  15  cwt.  of  them,  for  I  paid  for  14  cwt  at  the  coal-pits, 
and  they  gave  me  1  cwt  in."  On  this  the  prosecutor  bought  the 
coal,  and  paid  7«.  6^.  for  the  load.  The  prisoner  unloaded  the 
cart,  and  packed  the  coals  in  the  prosecutor's  coal-place.  When 
the  prosecutor  saw  the  coals  in  the  coal-place,  they  appeared  to  be 
much  too  small  a  quantity  to  weigh  15  cwt,  and  lie  had  them 
wdehed,  when  it  was  found  that  they  weighed  8  cwt.  only. 

The  prisoner  had  at  this  time  receivea  his  money  and  gone 
away,  but  the  prosecutor  went  after  him,  challenging  him  with 
the  fraud,  and  asking  for  redress.  The  prisoner,  however,  refused 
to  make  any,  stating  *^  that  he  did  not  make  childish  bargains, 
and  that  the  prosecutor  could  not  do  anything  to  him,  because  he 
had  not  sold  the  coal  by  weight  but  by  the  load." 

The  prosecutor  stated  that  he  had  bought  the  coal  on  the 
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Bbo.        representation  of  the  prisoner  that  there  were  15  cwt.,  and  the  size 

6068  AiTD    ^^  ^^  ^^^  ^^^  *^®  appearance  of  the  conl  therein,  warranted  the 

Raog.       belief  that  there  were  1 5  cwt. ;   but  it  turned  out  that  the  coal 

was  loaded  in  a  particular  manner,  technically  known  as  **  tunnel- 

]^'       ling ; "  that  is,  tne  coal  (which  is  in  large  lumps)  is  so  built  up  in 

Falsi  pretmcu  the  Cart,  that  one  lump  rests  on  the  edges  of  that  below  it,  and 

-^Mitrqfrestnr  large  spaccs  are  left  between  the  lumps  of  coal,  and  thus  there  is 

.^^.^     an  appearance  of  a  greater  quantity  of  coal  than  there  actually  is. 

From  further  evidence,  it  appeared  that  the  coal  was  not  Forest 
coal  at  all^  and  had  not  been  bought  at  the  pits,  but  was  Rutland 
coal,  and  bousht  that  same  morning  at  a  wharf  in  the  town  of 
Loughborough;  that  the  cart,  when  loaded  at  the  wharf,  had 
weigned  8  cwt.  only,  and  although  the  prisoner  stated  that  other 
coal  had  been  added  to  it  from  another  cart-load  purchased  at  the 
same  time  from  the  whai'f,  there  was  no  evidence  of  this  produced 
at  the  trial. 

It  further  appeared  that  on  the  same  day,  and  a  very  short 
time  after  the  coal  was  sold  to  the  prosecutor,  the  prisoner  had 
offered  the  same  load  to  another  person  as  containing  13  cwt.,  but 
on  looking  at  the  cart  it  was  evident  that  the  coal  was  *'  tunneUed^" 
and  the  prisoner  was  then  and  there  challenged  with  the  fact,  and 
told  that  there  was  not  above  8  cwt.  in  the  cart,  or  10  cwt.  at  the 
most* 

The  prisoner  was  not  defended  by  counsel,  and  the  jury  found 
him  guilty. 

mth  respect  to  the  false  pretence  as  to  the  "  character"  of  the 
coal,  it  appeared  to  me,  on  inquiring  of  the  witnesses,  that  there 
was  not  much  real  difference  in  value  between  the  Forest  coal  and 
the  Rutland  coal,  and  that  the  preference  of  one  over  the  other 
was  rather  according  to  the  idea  of  the  customer,  than  the  actual 
value  of  the  article ;  and  I  should  not  have  considered  it  a  case  of 
false  pretences  under  the  statute  had  this  been  the  only  misrepre- 
sentation ;  but  I  considered  that  the  evidence  showed,  not  merely  a 
false  statement  as  to  the  quantity,  but  a  preconceived  intention  to 
defraud,  and  a  mode  of  packing  the  coal,  resorted  to  for  the  pur- 
pose of  fraud,  and  that  tnerefore  the  jury  properly  found  the  pri- 
soner guilty. 

On  referring,  however,  to  the  case  of  Beff.  v.  Sherwood,  I  found 
that  some  of  the  learned  judges  who  gave  judgment  therein  had 
apparently  drawn  a  distinction  between  the  case  of  a  false  repre- 
sentation made  during  the  bargaining,  and  that  made  after  the  sale 
was  completed ;  and  m  the  present  case,  '^  as  the  false  pretence 
was  made  in  the  course  of  the  progress  of  a  sale,"  I  did  not  feel 
justified  in  sentencing  the  prisoner  until  the  subject  had  come 
under  the  consideration  of  the  judges.  I  therefore  postponed  the 
sentence,  and  directed  that  the  prisoner  might  be  liberated 
on  bail  to  appear  and  receive  sentence  at  the  next  Easter 
sessions. 

Ht.  J.  HosKiNS,  Deputy  Chairman.. 
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No  counsel  were  instructed  either  for  the  prosecutor  or  pri-       ^»o- 

Eble,  C.J. — ^We  are  all  of  opinion  that  the  conyiction  in  each       raoo. 
case  was  right.    With  reference  to  the  case  of  Joseph  Kagg,  there       -— 

was  a  false  representation  that  the  quantity  of  coals  in  the  cart       

WBs  15  cwt.,  whereas  only  about  8  cvrt.  were  delivered,  and  there  FaUe  pretences 
was  a  pretence  of  a  delivery  of  7  cwt.,  no  part  of  which  had  been  —Mitreprtun-^ 
delivered.  And  although  the  falsehood  was  only  as  to  part  of  the  ^^JU,-^ 
entire  quantity  to  be  delivered,  yet  this  falls  within  the  class  of 
cases  of  false  representations  as  to  the  quantity  of  goods  delivered, 
the  principle  of  which  is  a  false  pretence  of  a  matter  of  fact  cogni- 
sable by  the  senses,  which  is  an  indictable  offence  within  the 
statute.  With  regard  to  the  case  of  Thomas  Goss,  there  was  also 
a  false  pretence  of  a  matter  of  fact  within  the  cognisance  of  the 
senses ;  for  by  a  sample  which  he  falsely  represented  as  a  part  of 
the  very  cheese  to  oe  sold,  but  which  was  part  of  a  cheese 
altogether  different  both  in  substance  and  value,  he  procured  the 
purchaser  to  buy  the  inferior  cheese,  and  part  with  his  money. 
That  was  a  fake  pretence  as  to  the  substance  of  the  article  for 
sale,  whereby  the  prisoner  was  enabled  to  pass  off  a  counterfeit 
article  as  and  for  the  genuine  substance.  In  Reg.  v.  Baebuck, 
(7  Cox  Crim.  Cas.  126),  it  was  held  that  falsely  representing 
to  a  pawnbroker  that  a  chain  is  silver^  the  prisoner  knowing 
it  to  be  a  base  metal,  is  indictable.  So  here  the  drawing 
from  the  prisoner's  pocket,  samples  from  another  cheese,  and 
not  the  cheese  intended  for  sale,  which  was  a  totally  different 
substance,  and  falsely  pretending  to  the  purchaser  that  those 
samples  were  part  of  the  substance  which  ne  was  to  buy,  that  is 
equally  an  indictable  offence  within  the  statute,  and  falls  within 
the  class  of  cases  to  which  belong  Beff.  v.  Abboity  where  the  sub- 
stance of  the  purchase  was  a  cheese  of  the  identical  character  with 
the  taster;  ^lAReg.  v.  Dundas  (6  Cox  Crim.  Cas.  380,)  where  the 
article  sold  was  falsely  pretended  to  be  Everett's  blacking,  which 
was  a  known  article  m  the  neighbourhood,  whereas  in  fact  the 
article  passed  off  was  a  counterfeit.  In  the  case  of  Reg.  v. 
Brtfan,  the  case  of  the  plated  spoons  represented  as  equal  to 
Elkington's  A,  the  Judges  who  constituted  the  majority  decided 
that  case  on  the  principle,  that  indefinite  praise  on  a  matter  of 
opinion,  is  not  wiuiin  the  limit  of  indictable  offences.  A  great 
deal  of  dissatisfaction  has  been  expressed  with  that  decision,  as  if 
it  must  operate  as  an  encouragement  to  falsehood  and  fraud,  and 
so  lead  to  a  great  deal  of  mischief;  but  it  should  be  recollected 
what  an  extreme  calamity  it  is  to  a  respectable  man,  to  have  to 
stand  his  trial  gt  a  criminal  bar  as  a  cneat,  upon  an  indictment 
at  the  instance  of  a  dissatisfied  purchaser.  It  is  eas;^  for  an 
imaginative  person  to  fall  into  an  exaggeration  of  praise  upon 
the  sale  of  his  goods.  And  if  such  statements  are  indictable,  a 
person  who  wishes  to  get  out  of  a  bad  bar^in  made  by  his^  own 
negligence,  mi^ht  have  recourse  to  an  indictment,  on  the  trial  of 
which  the  vendor's  statement  on  oath  would  be  excluded,  instead 
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Kbo*        of  being  obliged  to  bring  an  action,  where  each  party  would  be 

Gom  AMD     ^^^^  0^   equal  terms.      It  is  of  great  public  importance  to 

Baoo.       endeavour  to  draw  the  line  distinctly  between  false  representa- 

- —        tions  which  are  indictable,  and  those  which  are  not.    In  the 

_ff^'       present  case  there  was  a  false  representation  that  an  article  was 

Faite  pretences  a  genuine  substance,  and  the  passing  off  a  counterfeit  substance, 

-^Miervpreun-  and  that  was  an  indictable  offence.    My  brother  Willes,  J.,  in 

^mc^yf     -^9'  ^*  Bryariy  threw  a  great  deal  of  light  on  the  law  as  to  false 

pretences,  and  though  he  differed  from  the  majority  of  the  judges 

m   the  decision,  he  did  not  differ  from  the  pnnciple  of   that 

decision,  but  onljr  upon  the  application  of  that  principle  to  the 

case.     The  majority  of  the  judges  thought  the  representation 

there  to  be  a  matter  of  opinion  only ;  my  brother  Willes  thought 

it  a  representation  of  a  matter  of  fact,  as  if  the  representation 

had  been,  there  is  as  much  silver  in  the  spoons  as  in  Elkington's 

A,  and  in  his  judgment  it  was  the  false  representation  of  a 

definite  fact.     We  are  therefore  of  opinion  that  this  conviction 

must  be  affirmed. 

WiGHTMAK,  J.  —  I  am  of  the  same  opinion.  I  would 
merely  add,  with  reference  to  the  Cheese  cases  and  Elk- 
ington's case,  one  observation.  If  the  prisoner  had  said 
that  the  cheeses  were  equal  to  the  tasters  produced,  that 
would  have  fallen  within  the  Elkington's  case;  but  he  said  to 
the  prosecutor,  ^*  These  tasters  are  a  part  of  the  very  cheeses 
I  propose  to  sell  to  you ;  "  and  therefore  it  was  a  misrepresenta- 
tion of  a  definite  fact. 

The  rest  of  the  court  concurring. 

Canviciions  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  21,  1860. 

(Before  Erle,  C.J.,   Wightman  and  Williams,  JJ., 
Watson,  B.,  and  Hill,  J.) 

Reg.  r.  William  Leslie,  (a) 

Assault  and  false  imprisonment — Indictment — English  captain  contract" 
ing  to  bring  banished  foreigners  to  England — Misdemeanor. 

The  master  of  an  English  ve^ssel  contracted  Ufith  the  Chilian  Government 
to  convey  Chilian  subjects  from  Valparaiso  to  Liverpool^  and  they 
were  put  on  board  under  duress^  and  so  conveyed  against  their  will 

Held,  assuming  that  the  master  could  justify  what  he  did  within  the 
Chilian  jurisdiction,  yet,  after  the  vessel  passed  out  of  tV,  he  was  guUty 
of  a  wrong  amounting  to  a  false  imprisonment 

CASE  reserved  by  Watson,  B.  at  the  Christmas  Assizes  at 
Liverpool 

The  prisoner  was  the  master  of  the  British  ship  Louisa  Braginton, 
and  the  charge  against  him  was  for  the  false  imprisonment  of 
several  Chilian  subjects  during  a  voyage  from  Valparaiso  to  Liver- 
pool 

These  persons  having  been  ordered  to  be  banished  from  Chili 
by  the  Government  of  that  country,  were  brought  by  force, 
guarded  by  soldiers  of  that  state,  on  board  the  ship,  whence  the 
prisoner,  under  a  contract  (a  copy  accompanies  this  case)  with  the 
Chilian  Government,  carried  and  conveyed  these  Chilian  subjects 
to  Liverpool. 

On  this  evidence  I  directed  a  verdict  of  guilty,  reserving  the 
question  of  law,  whether  or  not  the  defendant  was  liable  to  an 
indictment  in  this  country,  under  the  circumstances,  for  the 
opinion  of  this  court. 

W.  H.  Watson. 

ABSTBACT  OF  INDICTMENT. 

First  count. — For  assaulting  Benjamin  Vicuna  MacKenna, 
Angel  Custodio  Grallo,  Manuel  Antonio  Matta,  and  Guillermo 
Matta,  on  the  10th  March,  1859,  oa  the  high  seas,  and  falsely  and 

(a)  Reportel  b7  J.  TroxfsoNi  Esq.,  Barrister-at-Lair 
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Rco.        without  legal  authority  or  justifiable  cause,  imprisoning  and  detain* 
Lesub.      ^^S  ^^^"^  ^^^  ninety-eight  days  then  next  following. 

'  Second  count. — Common  assault  on  them. 

I860.  Third  count. — Like  the  first,   but  confining  it  to  Benjamin 

AumOr—     Vicuna  MacKenna. 
Bringing  con-      Fourth  couut. — Common  assault  on  him. 

vici  foreigners     Fifth  count.— Like  the  first,  but  confining  it  to  Angel  Custodio 
"'^S^^l"  Gallo. 

Sixth  count. — Common  assault  on  him. 

Seventh  count. — Like  the  first,  but  confining  it  to  Manuel 
Antonio  Matta. 
Eighth  count — Common  assault  on  him. 
Ninth  count.— Like  the  first,  but  confining  it  to  Guillermo 
Matta. 

Tenth  count — Common  assault  on  him. 

Eleventh    count. — Attempting  to    assault   Benjamin    Vicuna 
MacKenna,  and  thereby  to  occasion  him  grievous  bodily  harm. 
Twelfth  count. — ^Like  the  11th,  Angel  Custodio  Gallo. 
Thirteenth  count — Like  the  11th,  Manuel  Antonio  Matta. 
Fourteenth  count — Like  the  llth^  Guillermo  Matta. 
Fifteenth  count — Conspiring,  with  others  unknown,  violently 
and  against  the  consent  of  the  said  Benjamin  Vicuna  MacKenna, 
Angel  Custodio    Gallo,  Manuel  Antonio  Matta,  and  Guillermo 
Matta  to  carry  and  convey  them  onboard  a  British  [ship,  called  the 
Louisa  Broffinton,  from  the  port  of  Valparaiso  across  and  upon  the 

Ihigh  seas  to  the  realm  of  England,  and  to  force  and  compel  them  to 
be  and  remain,  without  and  against  theircon  sent,  on  board  the 
said  ship  on  the  high  seas,  and  during  the  voyage,  and  unlawfully 
to  imprison  and  detain  them  on  board  the  said  ship  during  the 
said  voyage,  and  upon  the  high  seas.  That,  in  pursuance  of  such 
conspiracy,  the  said  persons  unknown  brought  the  said  Benjamin 
Vicuna  MacKenna,  Angel  Custodio  GaUo,  Manuel  Antonio 
Matta,  and  Guillermo  Matta,  and  caused  them  to  be  violently  and 
against  their  wills,  and  without  their  consent,  brought  to  and 
on  board  of  the  said  ship,  which  was  then  lying  in  the  port  of 
Valparaiso,  and  on  the  high  seas.  That  prisoner,  in  pursuance  of 
the  said  conspiracy,  then  received  and  took  them  on  board  the 
said  ship,  he  being  then  the  master  and  commander  thereof,  it 
being  then  a  British  ship,  and  within  the  jurisdiction  of  the 
Admiralty,  and  prisoner  knowing  that  they  were  so  brought  on 
board  against  their  wills,  and  without  their  consent  That  prisoner, 
in  pursuance  of  the  said  conspiracy,  caused  the  ship,  with  them  on 
board,  to  leave  the  port  of  Valparaiso  and  proceed  on  her  vovage 
to  England,  and  to  sail  across  the  high  seas,  and  to  bring  them, 
against  their  wills  and  without  their  consent,  across  the  high  seas 
to  a  port  in  England,  to  wit,  the  port  of  Liverpool. 

Sixteenth  count — Conspiracy,  with  others  unknown,  violently 
and  against  the  consent  of  tlie  said  Benjamin  Vicuna  MacKenna, 
Angel  Custodio  Gallo,  Manuel  Antonio  Matta,  and  Guillermo 
Matta,  to  carry  and  convey  them  on|  board  a  ship,    called  the 


pritonert. 
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LotiUa  Broffintan^  from  a  port  beyond  the  seas,  to  wit,  the  port  .of       ^^ 
Valparaiso,  across  and  upon  the  high  seas,  to  the  reahn  of  England,      lboub. 

and  to  force  and  compel  them  to  be  and  remain,  without  and       

against  their  consent,  on  board  the  said  ship  on  the  high  seas  and       i860, 
during  the  said  voyage,  and  unlawfully  to  imprison  and  detain!    j^^^^ 
them  on  board  the  ship  during  the  voyage  and  upon  the  high  seas.|  Bringmg  con. 

vid  Jbr&iffntn 
EVIDENCE.  to  England  at 

Benjamin  Vicuna  MacKenna.  —  I  am  a  Chilian,  and  until 
recently  I  was  the  editor  and  proprietor  of  a  newspaper  published 
at  Santiago,  which  is  the  capital  and  the  seat  of  the  Government. 
In  December,  1858,  there  was  some  political  difference  with  the 
Government.  There  was  a  general  meeting  held  at  Santiago,  on 
the  8th  of  December,  1858.  We  were  surrounded  by  troops  and 
taken  to  prison  in  Santiago,  with  many  others,  and  amongst  them 
the  three  gentlemen  present;  two  of  them  are  members  of  the 
of  the  House  of  Representatives.  There  are  about  sixty  members 
altogether.  We  remained  in  prison  about  three  months.  On  the 
night  of  the  8th  of  March  we  were  taken  to  Valparaiso  as  prisoners. 
The  distance  is  ninety  miles.  We  were  thirty  hours  on  the  road ; 
we  arrived  in  Valparaiso  on  the  night  of  the  9th  of  March  last, 
still  as  prisoners.  When  we  got  there  we  were  taken  to  the 
wharf^  the  troops  came  all  the  distance  and  surrounded  the  carriage. 
The  ship  Louisa  Braginton  was  about  a  mile  from  the  wharf,  and 
two  ofBcers  and  four  soldiers  with  loaded  guns  took  us  on  board. 
I  saw  two  soldiers  and  the  chief  ofiBcer  come  on  deck,  and  two 
remained  below :  I  heard  the  chief  officer  speak  to  the  captain  in 
Spanish,  he  mentioned  our  names,  and  pointed  us  out.  The  crew 
consisted  of  about  thirteen  men.  A  brother  of  mine  was  allowed 
by  the  authorities  to  come  and  see  me,  and  also  some  other  friends. 
We  did  not  know  where  we  were  going  to  but  we  had  our 
suspicions.  My  brother  wanted  me  to  go  on  board  a  man-of-war 
(a  foreign  one),  but  I  said  I  would  not  do  so,  as  there  were  armed 
boats  around  the  ship,  and  I  wished  to  abide  the  fate  of  my  friends. 
The  ship  was  ready  to  ^o  to  sea.  The  captain  afterwards  told  me  i 
the  ship  had  been  waiting  three  days,  and  that  he  had  received  | 
fifty  dollars  a  day  for  waiting.  A  war  steamer  towed  the  ship  out 
ten  miles,  and  escorted  her  till  day-break.  The  ship  sailed  in  three 
hours  after  I  got  on  board.  I  was  only  allowed  to  speak  to  my 
friends  in  the  presence  of  an  officer.  We  afterwards  spoke  to  the 
captain^  and  we  told  him  how  we  stood.  We  told  him  that  he  had 
no  right  to  take  us  to  England  as  prisoners ;  that  the  English  flag 

Erotects  every  one.  We  said  it  was  unlawful  and  shameful,  that 
e  was  paid  four  times  more  than  for  ordinary  passengers,  and  that 
it  showed  he  was  in  a  criminal  affair.  We  also  said,  ^'  Now  is  the 
time  to  amend  your  wrong,  take  us  to  Peru,  which  is  very  near. 
We  will  pay  you  the  amount  Goverment  pays  you,  and  will  give 
you  our  private  provisions.  The  question  of  money  is  no  question 
for  us."  The  captain  replied  that  he  was  under  a  contract  with 
the  Chilian  Government,  and  was  under  a  penalty  of  1500  dollars 
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BnsL        for  putting  us  in  at  Liverpool ;  and  that  he  must  do  it.    We  then 
Linn,      i^solved  to  sabmit  to  oar  fate^  hoping  that  onr  wrongs  woald  be 

satisfied  in  England     This  is  all  that  occurred,  as  near  as  I  can 

lasOi  recollect.  I  often  told  him  of  the  roughness  of  his  conduct,  and 
Amu^  that  it  was  worse  than  the  slave  trade.  He  said  many  times  that 
Brmgmg  con-  it  was  capital  bosiness^  and  that  if  we  would  pay  him  well,  he 
vk*  /breignen  would  take  the  President  of  Chili  to  the  Cape  Horn.  When  at  the 
^^SSjIj^  Azores,  I  saw  the  carpenter  making  holes  in  the  gig  and  small 
^  *  boats.  We  landed  at  Liverpool  en  the  morning  of  the  15th  of  June. 
Soon  afterwards  we  went  to  Messrs.  North  and  Simpson  and  stated 
our  case.  There  was  a  boy  named  Isaac  Matta  on  board,  about 
eleven  years  of  age.  He  was  not  a  prisoner  ]  he  was  the  brother 
of  one  of  the  gentlemen  who  was  a  prisoner.  The  father  paid  the 
passage-money  for  the  bo^r.  Several  of  our  friends  (relations)  came 
to  see  us.  One  of  them  in  haste  provided  us  that  day  with  provi** 
Bions  for  the  voyage.  When  I  got  on  board,  I  did  not  say  I  was 
glad  to  get  out  of  the  hands  of  those  insulting  villains.  I  did 
not  say  I  was  extremely  glad  to  get  away,  or  anything  like  it.  I 
did  not  know  the  vessel  was  going  to  England.  I  heard  a  whisper 
to  that  effect  from  the  passengers.  I  did  not  make  any  protest  on 
the  night  we  were  received  about  the  captain  receivii^  us.  If  the 
captain  had  offered  to  give  us  back  to  the  ofBcers,  I  do  not  know 
whether  I  would  prefer  going  back  with  them^  or  to  go  round  the 
Horn.  I  perhaps  would  prefer  remaining  in  my  own  country.  I 
did  not  asK  to  be  landed  at  Valparaiso ;  I  ivould  have  preferred 
going  back  to  Chili,  as  I  did  not  know  where  we  would  be  taken 
to.  I  do  not  know  whether  I  would  like  to  have  remained  with 
those  armed  men  or  not.  I  first  spoke  to  the  captain  about  putting 
us  on  shore  the  next  day,  the  1 1th.  We  were  sick  on  the  first  day. 
Arica  is  to  the  north  of  Valparaiso,  about  6°,  or  about  400  miles. 
We  were  about  the  longitude  of  Juan  Fernandez.  We  saw  it  on 
the  I2th.  I  did  not  ask  to  be  put  on  shore  there^  as  we  had  made 
up  our  minds  to  go  to  Liverpool.  After  that  we  made  no  appli- 
cation to  be  put  on  shore.  I  asked  the  captain  to  put  us  on  shore 
at  Arica ;  he  said  he  would  vitiate  the  policy  of  insurance  and  the 
terms  of  the  charter-party.  I  told  him  any  question  of  money 
was  of  no  importance  to  us.  The  captain  tapped  me  on  the 
shoulder  one  night,  and  asked  me  what  we  were  going  to  do,  and 
asked  me  whether  we  intended  to  leave  the  ship.  He  said,  ^^  I 
know  you  intend  to  leave  the  ship.  If  you  kick,  I'll  kick."  I  do 
not  know  the  precise  meaning  of  those  words. 

William  Hortopp. — ^I  was  mate  of  the  Louisa  Broffinicn.  I 
remember  a  conversation  with  the  captain  before  she  left  Valparaiso. 
He  said  he  had  entered  into  arrangements  to  take  home  a  certain 
quantity  of  political  prisoners.  That  was  about  twenty  days 
before  they  came.  The  ship  was  receiving  cargo  at  that  time. 
We  were  waiting  for  them.  I  do  not  know  that  the  captain  was 
detained  on  their  account,  but  I  believe  there  was  a  kind  of 
demurrage  if  they  did  not  come  within  a  certain  time.  I  made  an 
entry  in  the  log  about  it.     I  remember  their  coming  on  board. 
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They  were  brought  in  armed  boats,  and  received  on  board  by  a       Bw*. 
guard  of  soldiers,  who  came  before  them  in   one  boat.      The      lkslib. 

captain  was  there.     The  captain  gave  me  a  pistol  before  we  left       ' 

Valparaiso.  I  was  to  use  it  whenever  anything  wrong  occurred.  i^eo. 
That  was  before  the  men  came  on  board,  but  after  the  time  ^j]J^JI»^ 
the  captain  told  me  they  were  coming.  He  had  not  given  me  Bringing  eon' 
a  pistol  before  on  the  voyage  out.  When  we  had  been  about  a  ''^^'r/^^JJ^J^' 
day  out,  the  captain  desired  me  to  load  the  pistol ;  that  was  after  '^tw-Swiicr*.^ 
coming  out  of  the  cabin,  after  seeing  the  men  he  had  taken  on 
board.  At  the  Azores,  the  captain  consulted  me  as  to  the  making 
holes  in  the  boats  to  prevent  the  men  getting  away.  I  consented  to 
it.  I  knocked  one  hole  in  the  long-boat.  I  cannot  say  whether  the 
crew  were  armed  then.  At  that  time  I  made  entries  in  the  log- 
book. These  entries  were  afterwards  torn  out  of  the  log-book  by 
the  captain's  orders.  He  said  the  statements  were  not  correct. 
To  the  best  of  my  knowledge  the  statements  were  correct.  I  have 
now  got  those  torn  leaves,  and  now  produce  them.  The  captain 
made  fresh  entries  on  a  slate  and  told  me  to  copy  them  into  the 
log-book.  It  is  my  duty,  and  I  usually  keep  the  log-book.  At 
that  time  the  captain  walked  about  armed.  I  kept  the  leaves  that 
I  tore  out  of  the  log-book  for  my  own  protection.  The  captain 
did  not  know  that  I  had  kept  them,  I  told  him  that  I  not  got  them, 
and  that  they  were  destroyed.  The  captain  objected  to  my  entries 
because  I  had  written  that  he  had  held  a  ^^  consultation  with  me,'' 
which  the  captain  said  was  incorrect.  I  was  present  when  the 
snen  were  brought  on  board.  I  received  them.  They  made  no 
protest  to  me.  Their  friends  were  on  board.  After  their  friends 
went  away,  they  went  below,  and  called  for  the  captain  to  arrange 
matters  as  to  where  they  were  to  sleep.  The  guard  remained  on  board 
some  short  time.  The  guard  was  not  there  when  the  vessel 
started.  There  were  four  men  in  a  boat  to  see  that  no  one  came 
6n  board  our  ship.  When  off  the  Azores,  the  captain  accused  me 
of  knowing  the  intention  of  the  men.  I  do  not  know  how  the 
men  were  treated ;  I  was  not  living  with  them,  but  I  believe  they 
were  treated  like  gentlemen.  I  believe  they  had  everything  they 
asked  for.  Messrs.  Huth,  Grunning  and  Co.  are  the  consignees 
of  the  vessel.  I  knew  they  were  prisoners  when  they  came  on  • 
board.  I  do  not  know  whether  the  four  men  in  the  boat  had 
muskets  or  not. 

The  counsel  for  the  prosecution  called  for  the  contract  entered 
into  by  the  defendant  with  the  Chilian  Government. 

The  document  hereto  annexed  (with  translation)  was  produced 
by  defendant's  counsel.  The  log-book  was  also  produced  by 
defendant's  counseL 

Joseph  Dickson. — I  am  an  officer  in  the  Liverpool  police 
force.  On  Friday  last,  the  17th  June,  I  served  a  summons 
upon  the  defendant  for  an  unlawful  assault  and  imprison* 
ment  upon  one  Benjamin  Vicuna  MacKenna.  He  made  no 
remark  when  I  gave  it  to  him.  Ho  did  not  read  it,  while  I  was 
present. 

VOL.  vm.  T 
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i^Ko.  Xhe  followiog  are   the  material  extracts  from  the  ship's  log- 

T  ^'         book  :— 

^  Thursday^  May  19,  ISaQ^  4  a.m. — The  master  came  on  deck 

I860.       and  held  a  consultation  regarding  the  passengers^  which  he  has  a 
Aueuili'-     ^^^^on  to  think  that  something  seareous  is  doing  between  them^ 
Brwghtg  con-  to  which  i  am  totally  ignorant  of  anything  regarding  them. 
t^A3^'  "William  Hoktopp. 

pntonen,         ^,  Friday,  May  30,  a.m. — Master  held  a  •consultation  with  mc^ 

and  concluding  with  taking  a  plank  from  each  boat ^ 

The  master  called  me  below,  and  desired  me  to  give  him  every 
assistance  in  keeping  the  command  of  the  ship,  to  which  i  readily 
consented,  assuring  him  i  would  do  everything  that  laid  in  my 

P^^^^'-  <<  William  Hortopp. 

^Saturday,  May  21st. — The  master  keeping  the  deck,  fuUy 
armed  day  and  nignt." 

TRANSLATION  OF  CONTRACT. 

**  It  is  mutually  agreed  between  his  Excellency  the  Governor  of 
the  province  of  Valparaiso,  Jovino  Novoa,  and  William  Leslie, 
master  of  the  British  barque,  Louisa  Braffinton^  the  following:— » 
First,  the  latter  obliges  himself  to  receive  on  board  five  cabia 
passengers,  to  maintain  them  and  convey  them  to  the  port  of  Liver* 
pool.  Secondly,  the  vessel  to  be  ready  to  sail  from  this  port  on  tJie 
28th  instant,  and  the  charterer  to  dispatch  her  before  the  5th  of 
March  next ;  the  party  delinquent  will  pay  to  the  party  observant 
fifty  dollars  demurrage  for  each  day's  delay  afler  tnose  stipulated* 
Thirdly,  the  former  obliges  himself  to  pay  the  latter  3000  dollar8> 
Cash,  for  which  sum  Messrs.  F.  Huth,  Gronning  and  Co.  give  a 
receipt,  obliging  themselves  to  return  the  same  amount  in  case  they 
should  not  present  within  eight  months  from  this  date,  a  certificate 
from  the  Chilian  consul  at  Liverpool,  or  other  valid  document,  ta 
prove  the  landing  in  Liverpool  or  any  other  port  in  Great  Britain 
of  the  aforesaid  five  passengers  (the  risks  of  the  sea,  death,  or  other 
fortuitous  circumstances  luways  excepted).  Fourthlv,  a  penalty 
of  1500  dollars  is  stipulated  payable  by  the  party  delinquent  to 
the  party  observant,  for  all  that  is  agreed  in  this  contract,  having 
signed  two  of  one  tenor  and  date,  one  of  which  being  accomplished> 
the  other  to  stand  void. 

"  (  Signed)  ^  Jo  VINO  Novoa. 

.*' William  Leslie. 
"  Witness,  P.  George  Lyon. 

*^  Valparaiso,  February  21st,  1859.'' 

AspiTiall  for  the  prosecution. — The  prosecution  was  instituted 
for  the  purpose  of  having  the  lawdeclarea  upon  this  subject.  There 
is  no  legal  decision  bearing  upon  it.  It  is  submitted  that  the 
prisoner's  act  was  unlawful,  upon  this  ground*  Although  the 
Chilian  Government  may  lawfully  transport  Chilian  subjects'  in  a 
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Chilian  ship,  jet  it  is  an  offence  in  an  English  subject  command-       ^■<'* 
ing  an  English  ship^  to  lend  his,  even  in  a  foreign  port,  for  the      lb^ib. 

imprisonment  of  Chilian  subjects,  he  not  being  compellable  by  the       

Government  of  Chili  to  make  his  ship  a  prison ;  and  if  he  so  volun-       ^^* 
tarily  makes  himself  a  rmrty  to  the  duress  of  Chilian  subjects,  he  is      ^utatu 
not  entitled  to  justify  himself  hj  the  orders  of  the  Chilian  Govern-  BrtR^%  m»- 
ment)  as  a  Chilian  subject  might  do.     The  proceeding,  it  is  8ub-\*^  jbnigmn 


mitted,  was  unlawful  in  its  inception,  even'if  it  had  been  within  ['^'^^^"* 
the  confines  of  the  Chilian  port     An  English  vessel,  even  when 
within  a  foreign  port,  is  under  the  dominion  of  the  laws  of  the 
Admiralty  of  England.     The  Merchant  Shipping  Act,  17  &  18 
Vict  c.  104,  8.  267,  provides  that  every  master  or  seaman  shall  be 
liable  to  proceedings  in  England  for  any  offences  against  property 
or   person,    committed  ashore  or  afloat,   out  of  her  Majesty's 
dommions.    That  provision  extends  to  assaults  and  false  imprison- 
ment.   In  this  case  the  ship  was  a  mile  from  the  port,  the  prisoners 
were  brought  on  board  under  duress,  and  the  defendant  voluntarily 
by  his  contract  made  himself  a  party  to  the  duress  by  which  they 
were  put  on  board.  This  was  an  offence  in  the  captain,  he  not  being 
compellable  to  act  as  he  did,  and  it  was  one  for  which  he  is  liable 
to  the  Admiralty  jurisdiction.     [Erle,  C.J. — Assume  that  the 
act  was  lawful  as  between  the  prosecutors  and  the  Chilian  Govern- 
ment, and  that  the  Chilian  Government  employed  the  defendant  as 
their  servant  to  do  that  act  which  was,  as  between  the  prosecutors 
and  the  Chilian  Government  lawful.]     It  is  submitted  that  the 
defendant  could  not  then  justify  doing  the  act  on  board  a  British 
ship  at  sea.     [Ekle,  C.J. — Would  it  be  a  lawful  contract  for  the 
British  Government  to  emplov  a  Chilian  subject  to  transport 
persons  lawfully  convicted  ?]     The  question  is,  whether  a  man  can 
be  justified  in  conveying  persons  away  under  duress,  when  he  is 
subject  to  no  law,  but  that  of  his  own  country.   [Williams,  J. — If 
the  Chilian  Government  have  authority  to  do  the  act,  can  we  forbid  ) 
it  to  be  done  by  an  English  subject  ?  Where  did  the  false  imprison-  ' 
ment  begin?]    In  the  first  point  of  view  it  commenced  the  moment 
the  prosecutors  were  put  on  board,  and  in  the  second  point  of  view 
the  moment  the  ship  passed  out  of  jurisdiction  of  the  Chilian  I 
Government     The  prosecutors  were  forcibly  taken  on  board  andv 
carried  out  to  sea,  and  were  not  in  the  condition  of  passengers, 
upon  whom  the  law  casts  certain  obligations  (Abbott  on  Shipping, 
c.  8,  p.  160),  as,  for  instance,  obedience  to  all  reasonable  orders  of 
the  captain.    They  were  confined  and  imprisoned  within  the  limits 
of  the  ship  without  their  own  consent ;  they  were  in  a  state  of 
duress,  and  by  the  act  of  the  defendant  they  were  placed  in  that 
condition,  and  the  prosecutors  would  have  been  justified  in  seizing 
the  vessel  and  taking  her  to  what  port  they  pleased,  as  was  actually 
done  by  Baron  Poerio  and  his  companions  under  similar  circum- 
stances. It  would  have  been  an  answer  to  any  proceeding  that  they 
were  escaping  from  unlawful  custody.    It  would  be  a  disastrous 
supposition  to  entertain,  that  an  English  ship  might  be  legally  placed 
in  such  a  position  that  persons  so  confined  like  the  prosecutors, 
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■o         m^ht  forcibly  take  her  where  they  like  to  escnpe  from  cus- 
lJlik.       ^^y-     [Erle,  C.J.— In  Req.  v.  Satiler  (7  Cox  Cnm.  Cas.  431), 

'      the  question  was  considered   whether  the  prisoner  committed  a 

IB60,       murder  in  order  to  release  himself  from  unlawful  imprisonment^  or 

il«miA—     ^^^  ^^  P"^®  revenge  against  the  person  who  had  taken  him  into 

^Brmgingcin^  custody  at  Hamburgh.]     It  would  be  a  strong  proposition  to  hold 

wet  jortigners  that  a  person  in  unlawful  custody  would  not  be  entitled  to  release 

^wr^m^  himself.     Assuming  that  it  had  been  physically  possible  to  serve 

a  writ  of  habeas  corpus  on  the  defendant  immediately  the  ship 

passed  into  the  limits  of  British  jurisdiction,  it  would  not  have  been 

a  good  return^  that  the  prosecutors  had  been  banished^  and  were 

detained  under  orders  from  the  Chilian  Government. 

Overend  (for  the  defendant.) — All  nations  have  the  right  to 
banish  their  convict  subjects  to  anyplace  they  think  proper  (Vattel, 
book  I,  cap.  ]  9)i  and  it  is  for  the  country  to  which  the  convicts  are 
sent,  to  object  to  receive  them.  By  the  24  Geo.  3,  c.  50,  s.  1,  and 
28  Geo.  3,  c.  4,  the  Legislature  authorised  transportation  to  places, 
not  only  in  the  King's  dominions,  but  also  elsewhere.  [Wight- 
'  MAN,  J. — Probably  new  colonies  were  contemplated  by  "  and  else- 
where."] If  the  country  to  which  they  were  sent  refused  to  receive 
them,  the  captain  must  take  them  back  a.scain  to  Chili.  [Hill,  J. 
.  — You  must  go  the  length  of  contending  that  if  the  Chilian 
Government  had  ordered  them  to  be  conveyed  to  York,  and  the 
defendant  had  contracted  so  to  convey,  he  would  have  been  justi- 
.  fied  in  keepinjr  them  in  custody,  and  conveying  them  so,  from 
Liverpool  to  York.]  I  cannot  contend  that ;  but  it  is  submitted 
that  the  contract  being  lawful  in  its  inception,  and  the  defendant 
having  done  nothing  at  all  after  the  vessel  passed  out  of  the 
Chilian  waters  but  to  proceed  in  his  course,  be  was  not  liable. 
[Hill,  J. — The  defendant  was  a  voluntary  agent  to  bring  the 
prosecutors  in  the  condition  of  prisoners  on  board  his  vessel  to 
England.]  Why  may  not  the  defendant  be  considered  in  the  light 
.  of  a  servant  to  the  Chilian  Government,  acting  in  obedience  to  its 
orders  ?  An  Englishman  might  be  engaged  as  a  gaoler  at  Chili.  It 
is  for  the  country  to  which  they  are  sent  to  object  to  receive 
them.  Why  is  the  defendant  a  wrong- doer  quoad  these  persons? 
[Williams,  J.  referred  to  Dobree  v.  Napier^  (2  Bing.  N.  C.  781). 
Hill,  J. — The  port  of  destination  gives  the  character  to  the 
transaction.]  The  Chilian  Government  might  hire  the  defen- 
dant to  execute  people  in  the  Chilian  territories,  and  why  not  to 
transport  them  ? 

^*pmaK  replied.  Cur.  adv.  mlt. 

Eble,  C.J. — In  this  case  the  question  is,  whether  a  conviction 
for  false  imprisonment  can  be  sustained  upon  the  following  facts : 

.  — The  prosecutor  and  others  being  in  Chili,  and  suWects  of 
that  state,  were  banished  by  the  Government  from  Uhili  to 
England.  The  defendant,  being  master  of  an  English  merchant 
vessel  lying  in  .the  territorial  waters  •f  Chili,  near  Valparaiso, 

.  contracted  with  that  Government  to  take  the  prosecutor  and 
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bis  companions  from  Valparaiso  to  Liverpool,  and  they  were       ^"o* 
accordingly    brought  on    board    the  defendant's  vessel  by  the      lesub. 

oflScers  of   the    Government,   and  carried  to  Liverpool  by  the       ' 

defendant  under  his  contract.     Then  can  the  conviction  be  sus-        ^^^^' 
tained  for  that  which  was  done  in    Chilian   waters?     We  an-     Assault-^ 
swer,  no.     We   assume  that   in   Chili  the   act   of  Government  Bringing  oon^ 
towards  its  subjects  was  lawful ;  and  although  an  English  ship  ^^J^^^' 
in  some  respects  carries  with  it  the  laws  of  her  country  in  the  ^p^onen^ 
territorial  waters    of  a  foreign   state,   yet   in   other  respects  it 
is  subject   to   the  laws  of   that   state  as  to    acts   done  to  the 
subjects  thereof.     We  assume  that  the  Government  could  justify 
all  that  it  did  within  its  own  territory,  and  we  think  it  follows  that 
the  defendant  can  justify  all  that  he  did  there  as  agent  for  the 
Government,   and   under  its  authority.       In   Dohree  v.  Napier 
(2  Bing.  N.  C.  781),  the  defendant,  on  behalf  of  the  Queen  of 
Portugal,  seized  the   plaintifTs   vessel   for  violating  a  blockade 
of  a  Portuguese  port  in  the  time  of  war.      The  plaintiff  brought 
trespass,    and    judgment    was  for  the   defendant,    because  the 
Queen    of  Portugal   in  her  own  territory  had  a  right  to  seize 
the  vessel  and  to  employ  whom  she  would  to  make  the  seizure, 
and  therefore  «the  defendant,  although  an  Englishman,  seizing  an  ' 
English  vessel,  could  justify  the  act  under  the  employment  of 
the  Queen.     We  think  that  the  acts  of  the  defendant  in  Chili 
become  lawful  on  the  same  principle,  and  are  therefore  no  ground 
for  the  conviction.     The  further  question  remains,  can  the  con- 
viction be  sustained  for  that  which  was  done  out  of  the  Chilian 
territory  ?    and    we    think    that   it    ciin.      It  is   clear   that    an  \ 
English    ship   on   the  high    seas,   out  of    any  foreign  territory,  V 
is  subject  to  the  laws  of  England,  and  persons,  whether  foreign  \ 
or  English,   on   board    such    ship    are    as    much    amenable    to  ^ 
English  law  as  they  would  be  on  English  soil.     In  Reg.  v.  Saitler 
(7  Cox   Crim.  Cas.  431),  this  principle  was  acted  on  so  as  to 
make  the  prisoner,  a  foreigner,  responsible  for  murder  on  board 
an  English  ship  at  sea.     The  same  principle  has  been  laid  down 
by  foreign  writers  on  international  law,  among  which  it  is  enough 
to  cite  Ortolan  sur  la  Diplomatic  de  la  Mer,  liv.  2,  cap.  13.     The 
Merchant  Shipping  Act  (17  &  18  Vict.  c.  104,  s.  267),  makes  the  • 
master  and  seamen  of  a  British  ship  responsible  for  all  oifenccs 
against  property^  or  person,  committed  on  the  seas  out  of  Her  \ 
Majesty's  dominions,  as  if  they  had  been  committed  within  the   \ 
jurisdiction  of  the  Admiralty  of  England.     Such  being  the  law,  if 
the  act  of  the  defendant  amounted  to  a  false  imprisonment,  he  was 
liable  to  be  convicted.     Now,  as  the  contract  of  the  defendant  was 
to  receive  the  prosecutor  and  the  others  as  prisoners  on  board  his 
ship,    and  to  take  them  without  their  consent  over  the  sea  to 
England,  although  he  was  justified  in  first  receiving  them  in  Chili, 
yet  that  justification  ceased  when  he  passed  the  line  of  Chilian  . 
jurisdiction,  and  after  that  it  was  a  wrong  which  was  intentionally 

{planned  and  executed  in  pursuance  of  the  contract,  amounting  in  j 
aw  to  a  false  imprisonment.     It  may  be  that  transportation  to-  ^ 


Bbq. 
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England  10  lawful  hj  the  law  of  ChUi,  and  that  a  Chilian  ship 
mignt  80  lawfully  transport  Chilian  subjects,  but  for  an  English 
ship  the  laws  of  Chili  out  of  the  state  are  powerless^  and  the 
lawfulness  of  the  acts  must  be  tried  by  English  law.  For 
these  reasons,  to  the  extent  above  mentioned,  the  conviction  is 

Bringingcon-   afSrmed.  n       '  a-         jc        j 

frid  /oreign^r$  vonviction  qffirmecU 

to  England  as 
yrisonen. 


1S60. 
AssauUr^ 


COURT  OF  CRIMINAL  APPEAL. 

January  21,  1860. 

(Before   Erle,    C.J.,  Wightman   and   Williams^   JJ., 
Watson,  B.,  and  Hill,  J. 

Reg.  v.  William  Hughes,  (a) 

Felony-^Accessory  be/ore  the  fact — ConvieHon  after  acquiital  ttf  the 
principal — 11  ^12  Vict.  c.  46,  <.  1 — General  verdict  on  counts  fi>r 
larceny  and  receiving  by  same  person. 

The  first  two  counts  of  an  indictment  charged  A.  and  B.  with  stealing^ 
and  the  third  charged  B.  wUh  feloniously  receiving.  A.  was  acquitted ; 
no  evidence  having  been  offered  against  him,  that  he  might  be  a  wit' 
ness  against  B.  Upon  his  and  other  evidence^  which  proved  that  S. 
was  an  accessory  before  the  fact  of  the  stealing^  the  jury  found  a 
general  verdict  qfgmlty  against  B.f  which  was  so  entered  up  : 
,  Beldf  that  the  conviction  was  good,  the  \l  ^  12  Vict.  c.  46,  s.  1,  making 
an  accessory  before  the  fact  a  principal  felon^  and  that  therefore  the 
conviction  of  the  principal  is  not  now  a  condition  precedent  to  the 
conviction  of  an  accessory  before  the  fact^  and  thai  there  was  no 
inconsistency  in  an  accessory  before  the  fact  being  also  a  receiver. 

CASE  reserved  by  the  Recorder  of  Manchester. 
At  the  Court  of  Quarter  Sessions  holden  in  and  for  the 
<sity  of  Manchester^  in  the  county  of  Lancaster,  on  the    2nd 
January,  1860 : 

John  Hall  and  Henry  Hughes  were  tried  before  me  on  the 
annexed  indictment ;  both  pleaded  not  guilty. 

After  the  jury  were  charged,  the  learned  counsel  for  the  prose- 

(a)  Beported  by  J.  Thompson,  Esq.,  Bsrrister-at-Law. 
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cntion  said  he  did  not  propose  to  offer  any  evidence  against  Hall,       ^^' 
and  applied  to  have  him  acquitted,  in  order  that  he  might  be     huomes. 

examined  as  a  witness ;  and  on  his  assuring  me  that,  in  his  judg-       

ment,  that  course  would  serve  the  ends  of  justice,  I  acceded  to  it,       ^^' 
and  Hall  was  acquitted,  and  called  as  the  first  witness.  Accessory 

He  had  been  thirteen  months  in  the  service  of  the  prosecutors,  be/ore  the  jaa 
and  according  to  his  evidence  Hughes  first  solicited  him  to  rob  his  —^^^^p  ««<' 
master  on  the  20th  or  22nd  of  November,  asking  him  if  he  could     *'***»''*'^- 
get  him  a  few  pounds  of  fents  and  he  would  keep  it  dark,  and  to 
bring  them  to  him  at  any  time,  and  they  would  be  right.     That 
accordingly  the  next  day  he  took  eight  pounds  of  patchwork, 
which  he  had  stolen  from  his  masters,  to  Hughes,  who  gave  him 
half-a*crown  for  it,  the  selling  price  being  Id.  per  lb.     This  patch- 
work was  afterwards  found  m  Hughes's  cellar  This  place  of  busi- 
ness\  and  he  stated  that  he  had  got  it  from  Hall. 

Tnat  on  the  Monday  followiuj^  he  was  passing  Hughes's  place, 
who  called  him  in  ana  asked  if  he  could  get  nim  anymore  of 
those  fents ;  he  said  he  could,  and  it  was  aiTanged  between  them 
that  a  person  of  the  name  of  Lowe,  who  was  called  into  the  cellar, 
should  go  next  day  to  the  warehouse  of  Hall's  masters,  100, 
Moseley-street,  and  bring  the  parcel  he  was  there  to  get  from 
Hall  to  Hughes. 

Lowe,  who  did  not  appear  to  be  aware  of  the  nature 
of  the  transaction  between  Hall  and  Hughes,  foi^ot  his  appoint- 
ment. 

Hall  went  the  same  afternoon  to  inquire  why  the  man  had  not 
come ;  he  was  sent  to  Hughes's  place,  and  said  he  had  got  drunk 
and  forgot  it,  and  it  was  then  arranged  between  Hughes  and 
Hall  and  Lowe,  that  Lowe  should  go  to  the  warehouse  of  the 
prosecutors,  100,  Moseley-street,  next  morning,  the  30th  Novem- 
ber, at  half-past  eight,  and  there  receive  a  parcel  to  be  given  to 
him  by  Hall,  and  bring  it  to  Hughes,  and  Hughes  directed  him 
to  bring  the  parcel  to  his  cellar  (which  was  his  place  of  business, 
and  was  under  a  public-house),  but  if  he  was  not  in  when  he 
came  with  it,  he  was  to  take  the  parcel  into  that  public-house  and 
leave  it  there  for  him  (Hughes)  until  he  returned.  On  the 
morning  of  the  30th  November,  Hall  opened  the  warehouse  at  a 
quarter  past  eight,  and  found  Lowe  there  waiting  for  him,  and 
about  a  quarter  to  nine  Hall  gave  him  a  bundle  of  fents  that  be- 
longed to  his  masters,  and  he  went  away  with  them. 

A.  policeman  on  duty  in  the  neighbourhood  saw  Lowe  carrying 
this  bundle  on  his  shoulder,  followed  him  and  saw  him  take  it  into 
the  public-house  over  Hughes's  cellar,  which  was  then  shut,  and 
on  going  into  the  kitchen  of  the  public-house  he  saw  the  bundle 
lying  on  the  kitchen-table  there,  and  from  the  account  given  of  it 
by  Lowe  he  took  it  to  the  station.  Another  policeman  took  im- 
mediate possession  of  Hughes's  cellar,  and  waited  till  he  came  in, 
and  asked  him  if  he  had  sent  a  man  for  any  goods  that  morning ; 
he  replied,  '*  I  have  sent  a  man  for  some  fents  to  100,  Moseley- 
street."    He  was  then  taken  into  custody. 
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Kko,  The  patchwork  or  fents  found  in  Hughes's  cellar,  and  which  he 

liuoiiEK     ^^^  ^^  ^^^  S^^  ^^^^  Hall^  and  the  bundle  of  fents  brought  by 

Lowe  from  100,  Moseley-street,  to  the  said  public-house^  were 

1^-       identified  by  the  prosecutors  as  their  property. 
Aocesaoru         ^^'  Wheeler  appeared  as  counsel  for  Ehighes,  and  cross-ex- 
l/c/ore  //m  fact  amined  the  witness,  and  addressed  the  jury  on  behalf  of  Hughes, 
'^Larcmp  and  contending  that  they  ought  utterly  to  disregard  everything  that 
rueivmff,      jj^j  j^^j  ^^y^  ^^^  acquit  his  client. 

I  summed  up  the  evidence,  and  told  the  jury  that  they  alone 
were  to  decide  on  the  credit  to  be  given  to  the  witnesses,  but  that 
if  they  believed  Hall  to  the  full  extent  of  his  evidence,  Hughes 
was  a  guilty  participator  in  both  larcenies.  That  if  they  doubted  - 
about  that,  they  would  have  to  consider  whether  they  were  or 
were  not  satisfied  that  he  received  the  property,  knowing  it  to 
have  been  stolen.  And  with  reference  to  the  fact  of  receipt  of 
the  second  parcel  of  goods  which  Lowe  was  sent  for  by  Hughes, 
with  directions  .in  case  ne  should  be  out  when  he  came  to  leave  it 
for  him  at  the  said  public-house,  and  Lowe  having  done  so,  I  told 
them  that  was  as  much  a  receipt  by  him  as  if  it  had  been  brought 
to  him  in  his  cellar  and  left  there. 

The  jury  retired  at  seven  o'clock  to  consider  their  verdict,  and 
I  left  the  court.  They  some  time  afterwards  gave  a  general 
verdict  of  guilty,  which,  was  so  entered.  They  strongly  recom- 
mended the  prisoner  to  mercj. 

The  question  for  the  opinion  of  the  court  is — 

Whether,  as  the  facts  showed  that  Hughes,  if  guilty  at  all  of 
the  larceny,  was  guilty  only  as  an  accessory  before  the  fact,  and 
Hall  the  principal  having  been  acquitted,  I  ought  not  to  have  told 
the  jury  that  Hughes  was  entitled  to  his  acquittal  on  the  counts 
for  larceny,  and  that  they  w^re  to  confine  their  attention  to  the 
count  for  receiving  only ;  and  if  I  ought  so  to  have  directed  them, 
whether,  on  this  general  verdict,  judgment  can  now  be  pronounced 
on  the  count  for  receiving. 

Hughes  was  admitted  to  bail  to  appear  and  receive  judgment 
when  called  upon. 

Robert  B.  Armstrong,  Recorder  of  Manchester. 
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City  of  Manchester,  in  the  county  of  Lancaster,  to  wit. — The 
jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 
William  Hall  and  William  Hughes,  late  of  the  city  of  Manchester, 
in  the  county  of  Lancaster,  on  the  22nd  day  of  November,  in  the 
year  of  our  Lord  1859,  at  the  city  aforesaid,  and  within  the  juris-* 
diction  of  this  court,  and  within  the  space  of  six  calendar  months 
from  the  first  to  the  last  of  the  several  acts  of  stealing  charged  in  this 
indictment,  ten  pounds  weight  of  cotton  fents,  of  the  property  of 
William  Henry  Smith  and  another,  then  and  there  being  found, 
feloniously  did  steal,  take  and  carry  away,  against  the  form  of  the 
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statute  in  such  case  made  and  provided,  and  againat  the  peace  of       Kb<^ 
our  said  Lady  the  Queen,  her  crown  and  dignity.  Hoohks. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore-       

said,  do  further  j)resent  that  the  said  William  Hall  and  William       i^eo. 
Hughes,  on  the  30th  day  of  November  in  the  year  aforesaid,  and     Aoo^m^ 
within  the  jurisdiction  of  this  court,  and  within  the  space  of  six  htfort  Ma  /mi 
calendar  months  from  the  first  to  the  last  of  the  several  acts  oi—iarw^  and 
stealing  charged  in  this  indictment,  ISlbs.  weight  of  cotton  fents, 
of  the  property  of  the  said  William  Henry  Smith  and  another, 
then  and  there  bein^  found,  feloniously  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Third  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  William  Hughes  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  the  city  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  aforesaid,  the 
property  aforesaid,  before  then  feloniously  stolen,  taken  and 
carried  away,  feloniously  did  receive  and  have,  he  the  said 
William  Hughes  then  and  there  well  knowing  the  same  to  have 
been  feloniously  stolen,  taken  and  carried  away,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

William  Hall,  not  guilty. 

William  Hughes,  guilty. 

Dr.  Wheeler  {Hopwood  with  him)  for  the  prisoner. — First,  the 
prisoner  Hall  having  been  acquitted  of  the  larceny,  and  Hughes 
having  been  found  guilty  on  evidence  of  being  an  accessory  before 
the  fact,  it  is  contended  that  that  conviction  cannot  be  supported. 
The  finding  is  inconsistent,  for  if  Hall  did  not  commit  the  larceny, 
how  could  Hughes  be  an  accessory  ?  And  there  was  no  evidence 
to  support  the  charge  against  Hughes  except  as  an  accessory 
before  the  fact.  If  two  persons  are  indicted  for  conspiracy,  and 
one  be  acquitted,  the  other  cannot  be  convicted.  *'  The  accessory 
shall  not  be  constrained  to  answer  to  his  indictment  till  the  prin- 
cipal be  tried  (9  E.  4,  48  a) ;  but  if  he  will  waive  that  benefit, 
and  put  himself  upon  his  trial  before  the  principal  be  tried,  he 
may,  and  his  acquittal  or  conviction  upon  that  trial  is  good: 
(Stamf.  P.  C.  lib.  1,  c.  49  f,  46  b.)  But  it  seems  necessary  in 
such  a  case  to  respite  judgment  till  the  principal  be  convicted  and 
attaint ;  for  if  the  principal  be  after  acquitted,  that  conviction  of 
the  accessory  is  annulled,  and  no  judgment  ought  to  be  given 
against  him,  but  if  he  be  acquitted  of  tne  accessory  that  acquittal 
is  good,  and  he  shall  be  discharged :  "  (I  Hale  P.  C.  623.)  The 
11  &  12  Vict,  c  46|  8.  1,  which  enacts  ''that  if  any  person  shall 
become  an  accessory  before  the  fact  to  any  felony,  whether  the 
same  be  a  felony  at  common  law  or  by  statute,  such  person  may 
be  indicted,  tried,  convicted  and  punished  in  all  respects  as  if  he 
were  a  principal  felon,"  simply  alters  the  form  of  pleading  only. 
The  old  law  stands  as  before :  "If  A.  be  arretted,  or  in  prison  for 
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'^w*'        felony,  and  p.  rescues  him,  or  the  gaoler  suffers  him  voluntarily 
HooiiBa.      ^^  escape,  though  this  be  a  distinct  felony  in  B.  the  rescuer^  and 

in  the  gaoler,  for  which  they  may  be  presently  indicted,  yet  they 

1*60.       ghall  not  be  arraigned  or  put  to  answer  till  A.  be  convicted  and 
Aeoeaory     attainted  by  judgment :  **  (2  Hale  P.  C.  223.)    And  the  same  rule 
before  the  fact  holds  with  regard  to  accessories  generally. 

^Lareejf  and  HiLL,  J.— The  preamble  of  11  &  12  Vict.  c.  46,  is,  ^*  Whereas 
'*^*'"^  it  is  expedient  that  any  accessory  before  the  fact  to  felony  should 
be  liable  to  be  indicted,  tried,  coQvicted  and  punished  in  all  re- 
spects like  the  principal,  as  is  now  the  case  in  treason  and  in  all 
misdemeanors,  be  it  enacted,"  &c  That  to  my  mind  is  a  strong 
indication  that  the  Legislature  intended  to  make  the  guilt  of  an 
accessory  the  same  as  that  of  a  principal ;  and  the  enacting  part 
seems  to  make  them  both  principal  felons. 

ff heeler, — There  is  nothing  in  the  statute,  it  is  submitted,  which 
makes  the  accessory  liable,  if  the  thief  is  acquitted  of  the  charge. 
The  words,  **  indicted,  tried,  convicted  and  punished,"  refer  to  the 
mode  of  procedure  only. 

WiGHTMAN,  J. — If  the  accessory  has  been  tried,  convicted  and 
sentenced  before  the  principal  is  tried  and  acquitted,  could  he 
bring  a  writ  of  error?  It  might  be  that  the  sentence  had  expired 
before  the  trial  and  acquittal  of  the  principal.  I  therefore  think 
the  enactment  intended  to  make  the  accessory  a  principal. 

Wheeler. — It  is  contended  that  the  statute  intended  to  make  no 
further  change  with  regard  to  accessories  before  the  fact,  than 
what  the  judges  did  of  their  own  authority,  with  regard  to 
accessories  after  the  fact.  As  to  the  second  point — the  general 
verdict.  The  recorder  charged  the  jury,  that  if  tbev  had  any  doubt 
as  to  Hughes  being  a  participator  in  the  larcenies,  to  consider 
the  count  for  receiving,  and  to  find  their  verdict  as  to  one  or 
other  of  the  charges.  The  jury,  however,  returned  a  general 
verdict,  which  it  is  not  possible  to  apply ;  for  if  Hall  was  not 
the  thief,  then  Hughes  could  not  be  a  receiver.  (Statutes  cited, 
7  Geo.  4,  c  64,  s.  9;  14  &  15  Vict.  c.  100,  s.  15.) 
Sowkr,  for  the  prosecution,  was  not  called  upon. 
Eble,  C.J. — We  are  all  of  opinion  that  the  conviction  was 
right,  notwithstanding  the  points  relied  upon  by  the  prisoner's 
counsel.  This  was  an  indictment  against  Hall  and  Hughes,  in 
the  first  and  second  counts  for  larceny,  and  in  the  third  against 
Hughes  only,  for  feloniously  receiving,  and  no  evidence  oeing 
offered  against  Hall,  the  jury  were  directed  to  acquit  him.  HaU 
was  then  called  as  a  witness  against  Hughes^  and  the  jurv  found 
Hughes  guilty,  on  evidence  of  being  an  accessory  before  the  fact. 
The  question  is,  is  that  an  inconsistency,  and  does  it  entitle 
Hughes  to  be  acquitted?  Now,  we  think  that  the  11  &  12  Vict, 
c.  46,  s.  1,  has  made  the  crime  of  being  an  accessory  before  the 
fact  a  substantive  felony,  and  that  the  old  law  making  the  conviction 
of  the  principal  felon  a  condition  precedent  to  the  conviction  of  the 
accessory  before  the  fact,  is  taken  away  by  that  clause.  The  first 
question  is,  whether  that  enactment  meant  only  that  the  indictment 
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«honld  be  cleared  of  technical  matters,  or  created  a  substantial  felony. 

Upon  that  we  are  of  opinion  that  the  statute  made  it  a  substantive     hughks. 

absolute  felony,  the  being  an  accessory  before  the  fact.     Then^       

where  the  accessory  before  the  fact  is  first  convicted  and  sen-       i860, 
tenced,  is  there  any  proceeding  by  error  or  otherwise  to  discharge     a^^^^ 
him  ?  We  are  of  opmion  that  there  is  not.  It  is  said  that  it  might  be  Uf(m  the  fact 
that  his  sentence  would  expire  before  the  trial  of  the  principal,  —Larceny  and 
who  might  be  acquitted ;  but  we  are  of  opinion  that  in  that  case     '^«»"'V- 
no  wrong  would  be  done.    Whether  the  principal  be  tried  before 
or  at  some  time  after  the  accessory  before  the  fact,  still  there  may 
be  guilt  in  the  accessory.     We  must  look  beyond  technical  con- 
siderations, and   see  whether  there  was  a  larceny.     There  are 
many  cases  in  which  an  acquittal  takes  place,  and  vet  the  actual 
^uilt  is  clear.     Therefore  we  are  of  opinion  that  the  statute  did 
intend  to  create  the  responsibility  of  an  accessory  before  the  fact 
a  substantive  felony.     With  respect  to  the  second  point,  as  to  the 
general  verdict,  the  learned  recorder  having  charged  the  jury,  left 
the  court,  and  the  jury  some  time  afterwards  returned  a  general 
verdict  of  guilty,  which  was  entered  upon  both  charges.    It  is 
said  that  that  is  an  inconsistency.    Looking  at  the  evidence,  there 
can  be  no  doubt  of  the  substantial  guilt  of  the  prisoner,  and  the 
court  will  make  every  intendment  to  support  the  conviction  con- 
sistently with  the  evidence.     Iq,  our  judgments  there  is  no  incon- 
sistency in  being  an  accessory  before  the  fact  and  a  receiver 
afterwards,  and  we  think  that  the  jury  might  reasonably  and 
logically  convict  the  prisoner  of  both  offences. 
The  rest  of  the  court  concurring. 

Conviction  affirmed 
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COUET  OF  CRIMINAL  APPEAL. 

January  2Sy  J  860. 

(Before  Erlb^  C,J.,  Wightma^n  and  Williams,  J  J.,  Martha 
and  Chakkell,  BB.) 

Reg,  v.  Rachel  Wardroper.  (a) 

Husband  and  wife — Charge  of  joint  receiving — Presumption  of  marital 

coercion. 

A,f  B.  and  B,*s  wife  were  indicted  jointly  for  burglary  and  receiving ; 
the  jury  found  A,  guilty  of  burglary,  and  B.  and  his  wife  of  receiving. 
Part  cf  the  property  was  found  in  B,^s  house,  and  from  thatfact^  and 
others,  the  jury  were  warranted  in  finding  B.  guilty  of  receiving.  To 
connect  the  wife  with  the  matter,  it  was  proved  that  some  time  after 
the  burglary  the  wife  was  seen  dealing  with  part  of  the  stolen  things^ 
when  she  made  a  statement  importing  a  knowledge  that  the  things  had 
been  stolen,  and  that  they  were  to  be  made  away  with.  The  judge  at 
the  trial  declined  to  leave  it  to  the  jury  to  find  whether  B*s  wife 
received  the  things  from  her  husband  or  in  his  absence,  and  the  jury 
found  B.'s  wife  guilty  of  receiving : 

Held,  that  the  questions  were  proper  for  the  consideration  of  the  jury^ 
and  the  conviction  could  not  be  supported. 

CASE  reserved  by  Martin,  B. 
The  prisoner  was  indicted  at  the  last  Newcastle  Assizes^ 
together   with   her  husband    and   a   man    named   Prishous,   for 
bu^lary  and  receiving. 

The  jury  found  Prishous  guilty  of  housebreakings  and  the  pri- 
soner and  her  husband  of  receiving. 

The  housebreaking  was  the  breaking  into  a  jeweller's  shop  at 
Newcastle,  and  committing  a  very  extensive  robbery  of  the 
stock. 

The  property  stolen  consisted,  amongst  a  great  variety  of  other 
things,  of  rings,  watch-keys,  brooches,  stones  for  being  set  in 
brooches,  and  foreign  coins. 

There  was  evidence  of  part  of  the  stolen  property  being  found 
in  the  house  where  the  prisoner  and  her  husband  lived  together, 
and  of  other  circumstances  which  I  think  Avarranted  the  jury  ia 

(n)  Reported  bj  J.  ThompsoNj  Esq.,  Barrister-at-Law. 
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finding  the  hasband  guilty  of  receiving,  but  except  what  follows       Rw». 
there  was  no  evidence  which  peculiarly  affected  the  prisoner.  Wardrofbb. 

A  ^oung  woman  deposed  that,  some  time  after  the  burglary,       

the  prisoner^  in  the  absence  of  her  husband,  produced  to  her  a        is^* 
quantity  of  watch-keys,  brooches,  stones  for  being  set  in  brooches,  jj^^^i  and 
and  coins,  and  said  they  were  to  be  destroyed ;    that  she  said    vfife-^omt 
she  had  been  down  the  street  changing  some  foreign  money,  and     r^eeivwg, 
thought  she  was  going  to  be  taken  up  for  it ;  and  that  she'^asked 
her  (the  young  woman)  to  come  down  if  she  was  taken  and  collect 
the  largest  coins,  and  say  a  foreign  captain  had  given  them  to  her 
(she  being  a  prostitute). 

I  think  there  was  evidence  that  all  those  articles  were  part  of 
the  stolen  property. 

It  was  also  proved  that  at  the  time  of  the  prisoner's  appre- 
hension, she  had  upon  her  fingera  some  of  the  stolen  rings. 

At  the  close  of  the  case  for .  the  prosecution  it  was  submitted 
by  counsel  for  the  pinsoners,  that  as  against  Bachel  Wardroper 
there  was  no  evidence  that  she  received  the  articles,  either  in  the 
absence  of  the  husband,  or  from  any  other  person  than  him,  and 
that  if  there  was  evidence  for  the  jury,  the  question  would  be 
whether  she  received  them  from  him,  and  if  not  from  him,  whether 
she  received  them  in  his  absence. 

I  ruled  that  there  was  evidence  for  the  jury,  and  did  not  leave 
either  of  those  questions  to  them. 

The  jury  convicted  the  prisoner,  and  I  thought  her  conviction 
right;  but  after  the  jury  had  found  their  verdict  I  was  asked  to 
inquire  whether  the  jury  found  that  the  prisoner  received  the 
articles  in  question  from  her  husband,  or  in  his  absence.  I  de- 
clined to  do  so. 

I  request  the  opinion  of  the  Court  of  Criminal  Appeal  whether 
the  prisoner  was  rightly  convicted,  assuming  that  all  the  other 
evidence  as  to  the  receiving  was  of  such  a  character  as  to  entitle 
her  to  be  acquitted,  by  reason  of  her  relation  of  wife  to  the  other 
convicted  receiver. 

If  they  think  she  was  not  rightly  convicted,  they  will  please 
direct  the  prisoner  to  be  discharged. 

The  following  cases  were  relied  on  at  the  trial  on  the  part  of 
the  prisoner ; — 

Archer^s  case  (1  Moo.  C.  C.  143),  where  husband  and  wife  were 
convicted  on  a  joint  indictment  for  receiving  stolen  goods,  it  was 
held  that  the  conviction  of  the  wife  was  bad,  it  not  having  been 
left  -to  the  jury  to  say  whether  she  received  the  goods  in  the 
absence  of  her  husband. 

Beff.  V.  Brooks  (6  Cox  Grim.  Cas.  148),  a  wife  received  from  her 
husband  goods  which  he  had  stolen,  she  knowing  at  the  time 
they  were  stolen;  and  she  endeavoured  afterwards  to  pre- 
vent their  discoveryr  The  judge  told  the  jur^  that,  as  her 
husband  had  delivered  the  stolen  articles  to  the  prisoner,  the  law 
presumed  that  she  acted  under  his  control  in  receiving  them,  but 
that   this    presumption    might   be    rebutted.     If,  therefore,  in 


286 


CBIMINAL  LAW   CASES. 


Beo. 

V. 

Wabdbopsb. 

1860. 

Mwband  emd 

tci/e — Joint 

rtceivmg. 


considering  the  eyidence  they  were  perfectly  satisfied  that  at  the 
time  when  she  received  any  of  the  articles  she  knew  that  they  were 
stolen,  and  in  receiving  them  acted  voluntarily  and  with  a  fraudu- 
lent intention,  she  might  be  found  guilty.  The  jury  having  found 
her  guilty,  the  Court  of  Criminal  Appeal  quashed  the  conviction* 

Eble,  C.J. — The  court  thinks  that  there  were  sufficient  cir- 
cumstances in  the  case  to  authorise  the  prisoner's  counsel  to 
request  the  learned  judge  to  put  the  question  he  desired  to  the 
jury,  so  that  die  point  should  have  been  left  to  the  jury  for  their 
determination.  It  was  perfectly  consistent  with  the  facts  proved 
that  the  goods  might  have  been  taken  to  and  received  by  the 
husband  at  his  own  house,  and  so  come  into  the  possession  of  the 
wife  through  her  husband,  in  a  manner  that  did  not  render  her 
liable  to  be  convicted.  The  goods  clearly  were  taken  to  the  hus- 
band's house.  If  the  question  reserved  had  been  left  to  the  jury, 
and  they  had  convicted  the  wife^  the  court  would  have  supported 
that  conviction,  but  as  it  had  not  been  so  left,  the  court  thought 
it  more  satisfactory  that  her  conviction  should  be  quashed. 

Williams,  J. — I  also  think  that  upon  the  peculiar  circum- 
stances of  this  case  the  prisoner  ought  to  be  discharged.  I  am 
not  prepared  to  say  that  the  liability  of  a  wife  differs  from  that  of 
any  other  person,  unless  there  is  some  evidence  to  show  that  she 
was  acting  under  his  control. 

Martin,  B. — On  consideration,  I  think  that  I  ought  to  have 
dealt  differently  with  this  case  at  the  trial,  and  called  the  atten- 
tion of  the  jury  with  greater  accuracy  to  the  law  on  the  subject 
I  am  not  satisfied  that  i  dealt  as  I  ought  to  have  done  with  the 
case. 

WiGHTMAK,  J. — The  charge  was  of  a  joint  receiving. 

Channbll,  B. — I  am  of  opinion  that  the  prisoner  was  entitled 
to  have  the  questions  suggested  to  the  judge  bv  her  counsel,  left 
to  the  jury.  I  attach  great  importance  to  the  fact  of  the  charge 
being  a  joint  receiving  by  her  and  her  husband. 

*  Conviction  quathed. 
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COUET  OF  EXCHEQUER  CHAMBER. 

Sittings    in    Banco    aftbb    Trinity    Term. 

Crown  Side. 

June  17, 1859. 

(Before  Hates,  J.) 

Reg.  v.  Edward  Gonne  Bell,  (a) 

Certiorari — Coroner's  inquisition — Venue,  change  of— Jurors — Trial, 
impartial — Manslaughter. 

Where  it  prima  facie  appears  to  this  court  that  a  fair  and  impartial 
trial  cannot  be  had  in  a  particular  place,  and  such  is  not  dUplaced 
by  a  strong  ease  in  answer  thereto^  the  court  will  grant  a  certiorari  to 
remove  the  proceedings  into  the  Queen* s  Bench  to  enable  an  application 
to  be  made  to  have  such  case  tried  in  some  other  jurisdiction, 

THIS  case  came  before  the  coart  upon  a  motion  to  make  absolute, 
notwithstanding  the  cause  shown,  a  conditional  order  of  the 
7th  of  June,  1859,  whereby  it  was  ordered  that  a  writ  of  certiorari 
should  issue  directed  to  the  Clerk  of  the  Crown  for  the  County  of 
the  City  of  Limerick,  to  remove  into  this  court  all  and  singular 
inquisitions  and  depositions  taken  or  made  before  the  coroner  in 
the  said  County  of  the  City,  on  or  about  the  25th  day  of  May, 
1859,  for  the  purpose  of  having  the  venue  changed  from  the 
County  of  the  City  of  Limerick  to  the  County  of  Limerick,  on 
the  ^unds  that  the  parties  charged  with  manslaughter  under  the 
said  inquisition  could  not  have  a  fair  and  impartial  trial  in  the 
County  of  the  City  of  Limerick,  unless  cause  should  be  shown 
within  three  davs  after  the  service  of  the  order  upon  the  solicitor 
for  the  next-of-ldn  of  the  deceased  at  his  registered  town  lodgings^ 
and  upon  the  Crown  Solicitor.  It  appeared  from  the  following 
affidavits,  which  had  been  filed  to  grouna  the  motion  for  the  con- 
ditional order,  from  the  affidavit  of  Edward  Gonne  Belle,  R.M., 

(a)  W«  an  indebttd  to  Tks  Iri$k  Jurist  for  a  report  cf  this  cate. 
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Rbo*       that,  at  an  inquest  held  at  Limerick  before  the  coroner,  on  view  of 
^*  the  bodies  of  three  persons,  a  verdict  of  manslaughter  was,  on  the 

*       25th  of  May,  1859,  returned  by  the  jury  against  Edward  Gonne 

1859.  Bell  and  a  party  of  police  who  were  under  his  charge  upon  the 
^  TJ"  ._  evening  of  the  4th  of  May,  1859,  at  Broad  Street,  in  the  City  of 
Coranart  Limerick,  during  the  election  for  the  said  City  of  Limerick,  when 
inqvUition^  vcry  angry  and  bitter  feelings  were  excited ;  that  very  many  of 
MmUUxwjhter.  ^j^^  persons  who  would  be  likely  to  serve  as  jurors  in  the  said  city 
took  a  very  warm  interest  in  the  said  election  on  behalf  of  the 
popular  candidate,  and  exerted  themselves  very  much  in  bringing  up 
voters ;  that  he  truly  believed  that  it  would  be  impossible  to  have  a 
jury  empannelled  for  bis  trial  and  said  party  of  police  who  would 
enter  upon  the  trial  and  listen  to  the  defence  with  unbiassed  and 
unprejudiced  minds ;  that  the  circumstances  connected  with  the 
unhappy  occurrence  have  been  repeatedly  discussed  among  all 
persons  in  the  said  city ;  the  deaths  of  said  men  and  the  firing  of 
said  police  were  referred  to  in  placards  posted  throughout  said 
city,  in  which  it  was  stated  that  the  people  were  shot  down  by  the 
Orange  underlings  of  the  Derby  Government;  that  the  conduct 
of  said  Bell  and  the  police  has  been  canvassed  and  commented  on  by 
several  of  the  local  newspapers,  which  have  been  widely  circulated 
in  said  City,  and  in  several  numbers  thereof  said  occurrence  has 
been  designated  in  the  strongest  language  as  '^  an  awful  effusion 
of  innocent  blood,"  **  murderous  outrage,"  **  Broad  Street 
slaughter,"  "hideous  and  revolting  case,"  &c ;  that  a  committee 
has  been  appointed  to  collect  subscriptions  for  the  families  of  the 
sufferers,  and  about  forty  gentlemen  were  appointed  members  of 
said  committee,  among  whom,  are  many  who  are  likely  to  form 
the  petty  jury  panel  at  the  ensuing  assizes.  There  were  also 
affidavits  from  the  County  Inspector  of  Police,  and  from  the  said 
Edward  Gonne  Bell's  solicitor,  strongly  corroborative  of  the  above 
facts.  There  were  only  two  affidavits  filed  as  cause — one  by  the 
town  agent  of  Joseph  Murphy,  who  was  the  solicitor  for  the  next 
of  kin  of  the  deceased ;  and  the  other  by  fifteen  of  the  persons 
who  composed  the  coroner's  jury  on  the  occasion  of  the  said  in- 
quest. The  former  affidavit  stated  that  the  verdict  on  the  inquisi- 
tion was  given  on  the  25th  of  May,  1859,  and  no  motion  for  the 
certiorari  was  made  until  the  6th  of  June,  1859 ;  and  that  the 
said  solicitor  for  the  next  of  kin  was  not  present  during  the  entire 
of  the  proceedings  before  the  coroner,  and  was  not  aware  of  all 
the  facts  stated  in  the  affidavits  filed  to  ground  the  motion  for  the 
conditional  order ;  and  that  the  said  solicitor  was  then  absent  from 
town,  and  that  within  the  three  days  allowed  for  showing  cause 
it  was  wholly  impossible  to  have  the  necessary  affidavits  filed  to 
displace  the  many  erroneous  statements  which  he  was  informed 
were  contained  in  the  said  affidavits.  The  second  affidavit,  filed 
as  cause  by  the  fifteen  jurors,  stated  they  were  astonished  at  hear- 
ing that  it  had  been  alleged  that  they  had  been  intimidated  into 
finding  the  said  verdict ;  no  intimidation  was  practised  and  they 
would  not  submit. to  any;  that  they  were  summoned  by  the  police 
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ill  the  usual  way ;  that  they  found  the  said  verdict  on  the  evidence 

hiid  before  thcra,  totally  uninfluenced  by  any  other  consideration        b^J^l 

than  that  of  honestly  discharging  an  invidious  public  duty.  

James  Murphy  (./.  Clarke^  Q.  C,  with  him)  for  Edward  Gonno        ^^^; 
Bell,  submitted  that  under  the  circumstances  the  conditional  order    cerHorari^ 
for  a  certiorari  should  be  made  absolute.  Coroner's 

Andrew  Vance,  on  behalf  of  the  Crown,  appeared  to  say  that  it   t^^^^^ 
seemed  almost  a  matter  of  right  the  certiorari  should  issue.  «^^«er. 

O'Hagan,  Q.  C  ( Charles  Barry  with  him)  contr^  for  the  next 
of  kin  of  the  deceased. 

Clarke,  Q.  C.y  objects  that  on  a  motion  of  this  nature,  counsel  on 
behalf  of  the  next  of  kin  should  not  be  heard,  as  the  matter  should 
rest  between  the  party  charged  and  the  Crown, 

James  Murphy. —  In  the  Six  Mile  Bridge  Case  it  was  held  that 
the  only  persons  who  could  be  heard  on  a  motion  such  as  this,  was 
the  Crown  and  the  prisoners. 

Charles  Barry. — I  was  in  that  case  for  the  next  of  kin  and  was 
heard,  and  in  the  case  of  The  Queen  v.  Palmer  (5  E.  and  B.  1024), 
counsel  appeared  for  the  next  of  kin  and  were  heard. 

Clarke,  Q.C. — There  is  a  marked  distinction  between  cases  of 
this  sort  in  England  and  in  Ireland,  for  in  the  former  these  cases 
are  taken  up  by  private  prosecutors,  but  in  the  latter  the  prosecu- 
tions are  taken  up  and  prosecuted  by  the  Crown.  [Hayes,  J. — 
There  is  some  difference  between  a  coroner's  inquisition  and  a 
case  which  has  undergone  a  magisterial  investigation  ;  for  in  the 
former  the  party  is  not  bound  to  prosecute  at  all^  but  in  the  latter 
the  witnesses  are  generally  bound  over  by  the  magistrates  to  pro- 
secute. I  am  inclined,  as  the  learned  judge  who  made  the  con- 
ditional order  made  it  a  part  of  the  same  that  the  solicitor  for  the 
next  of  kin  should  be  served,  and  as  the  next  of  kin  now  appeared 
by  his  counsel,  and  as  this  is  a  matter  having  reference  to  a 
coroner's  inquisition,  and  as  I  have  heard  all  that  one  side  has  to 
say  in  this  matter,  to  hear  what  those  on  behalf  of  the  next  of  kin 
have  to  say  why  I  should  not  make  absolute  this  conditional  order 
for  a  certiorari]. 

O^Hagariy  Q.C. — Three  days  being  only  allowed  for  showing 
cause  against  the  conditional  order,  we  could  not  procure  affidavits 
in  reply  within  that  time.  The  object  of  this  motion  is  clearly  to 
postpone  this  trial  from  the  next  to  the  Spring  Assizes,  1860. 
The  verdict  of  the  coroner's  jury  was  given  on  the  25th  May, 
1859 ;  the  conditional  order  was  not  applied  for  until  the  6th  of 
June.  If  now  that  order  be  made  absolute,  the  inquisition  will 
be  returned,  and  no  motion  for  a  change  of  venue  can  be  made 
until  after  plea  pleaded  in  this  court :  (  Rex.  v.  Forbes,  2  Bowl- 
ine's P.  C.  440).  The  laches  of  the  parties  is  enough  here  to  have 
this  motion  refused.  The  application  to  have  it  tried  by  a  jury 
from  the  county  can  be  made  to  the  judge  at  the  trial  at 
Limerick. 

C  Barry. — ^We  are  here  on  an  ex  parte  motion,  for  it  was 
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R»o.       impossible  within  the  time  allowed  we  could  have  any  affidavits 

B^L       in  reply. 

— -  Clarke^  Q.C.^  in  reply. — Where  a  prima  fade  case,  such  as  here, 

^859.        is  made^  that  it  would  be  unlikely  that  a  fair  trial  would  be  had 

Certiorari^  '"  ^^7  particular  placc^  it  is  almost  a  matter  of  course  to  grant  the 

Caroner^s     certiorari  to  remove  the  proceedings,  unless  a  strong  case  be  made 

wjwftioii—  Qut  on  the  other  side.     In  this  case  there  has  not  been  an  affidavit 

Off  aughter.  ^^^^^  ^^^^  j^y  ^j^^^  attorney  of  the  next  of  kio,  stating  even  his 

belief  that  a  fair  trial  could  be  had  in  the  City  of  Limerick :  {Rex 

V.  Holdeny  5  B.  &  Adol.  347). 

Hates,  J. — This  case  comes  to  a  very  narrow  point,  for  I  have 
nothing  now  to  do  with  many  of  the  discussions  which  have  been 
raised  during  the  progress  of  this  motion.  I  have  only  now  to 
deal  with  the  question  whether  a  certiorari  should  issue  in  this 
case  or  not,  and  this  case  I  will  deal  with  merely  on  legal  grounds, 
and  I  will  deal  with  the  materials,  such  as  they  are,  which  I  have 
before  me.  It  has  been  said  that  the  shortness  of  the  time  which 
was  allowed  for  showing  cause  did  not  allow  of  affidavits  being 
filed  in  answer.  If  that  were  so  it  would  have  been  open  to  the 
parties  to  have  come  here  with  an  application  to  extend  the  time 
for  filing  affidavits  as  cause.  This  was  not  done,  and  two  affida- 
vits only  were  filed  j  so  I  must  now  deal  with  the  case  as  I  find  it, 
bearing  in  mind  that  this  is  a  very  serious  charge,  and  a  case 
occurring  within  a  very  limited  jurisdiction,  and  bearing  in  mind 
the  circumstances  of  this  case,  I  do  not  see  any  reason  why  I 
should  not  grant  this  motion ;  and  without  giving  any  opinion  on 
any  of  the  extraneous  matters  which  have  been  discussed  during 
the  progress  of  this  motion,  I  will  only  say  I  think  this  certiorari 
should  go. 

Rule  accordingly. 

[A  similar  rule  was  made  subsequently  to  bring  up  any 
indictments  which  may  be  found  against  Mr.  Bell  or  the  police  at 
the  ensuing  assizes. — JRep.] 
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COUBT  OF  QUEEN'S  BENCH. 

November  30,  1839. 

(Before  Hayes,  J.,  at  Niti  Prius.) 

Lester  v.  FEGAN,(a) 

Special  juri/ —  Old  practice — Political  case. 

An  action  for  penalties  ur$der  the  Corrupt  Practices  Prevention  Act. 
Held^  to  be  a  case  in  which  an  application  for  a  special  jury  under  the 
late  practice  ought  to  be  granted. 

THIS  was  an  action  brought  to  recover  the  amount  of  certain 
penalties  under  the  Corrupt  Practices  Prevention  Act  (17 
&  18  Vict.  c.  102)  for  alleged  bribery.  The  present  was  an  appli- 
cation on  the  part  of  the  defendant,  under  the  112th  section  of 
the  Common  Law  Procedure  Act,  for  an  order  that  the  special 
jury  might  be  struck  according  to  the  late  practice.  The  appli* 
cation  was  made  on  Thursday  the  29tU  before  the  Chief  Justice, 
who  directed  it  to  stand  until  the  following  day,  in  order  that  the 
opposite  party  might  have  notice  of  it.  The  motion  was  grounded 
on  an  aflSdavit  by  the  defendant  in  the  following  terms ; — *^  The 
present  action  has  been  brought  against  deponent  for  the  recovery 
of  penalties,  on  the  ground  of  bribery,  alleged  to  have  taken  place 
at  the  election  for  the  return  of  a  member  of  Parliament  for  the 
borough  of  Newry,  in  the  month  of  May,  1859.  That  deponent 
is  a  land  agent,  and  ever  since  the  year  1826  has  been  resiaent  at 
Newry;  and  at  all  the  several  elections  for  the  said  boroueh  which 
have  taken  place  from  that  time  to  the  present,  deponent  nas  used 
his  exertions  and  given  his  assistance,  as  his  local  knowledge  and 
position  in  the  county  enabled  him,  in  favour  of  the  gentlemen 
who,  from  time  to  time,  canvassed  the  borough  on  the  Conserva- 
tive side  in  politics.  That  the  plaintiff  is  a  person  in  humble 
position  and  in  poor  circumstances,  and  deponent  verily  believes  he 
IS  put  -forward  as  the  party  in  whose  name  the  action  is  brought,  at 
the  instance  and  on  behalf  of  certain  persons  who  are  interested 
in  favour  of  the  Liberal  party  of  the  electors  of  the  said  borough, 
and  that,  in  fact,  they  have  instituted  the  present  proceedings 
with  the  object  merely  of  promoting,  through  the  verdict  which 

We  are  indebted  to  The  frisk  Jurist  for  a  report  of  this  case. 
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they  now  seek,  certain  proceedings  which  arc  now  in  progress  at 
the  instance  of  the  Liberal  party,  with  the  view  of  petitioning 
the  House  of  Commons,  and  of  unseating  the  present  Conserva- 
tive member  for  the  said  borough,  on  whose  behalf  at  the  lato 
election,  deponent,  consistently  with  his  previous  uniform  course 
In  that  behalf,  as  aforesaid,  had  used  his  best  exertions,  which  de- 
ponent did  honestly  and  in  good  faith,  without  resorting  to  or 
committing  any  such  acts  as  are  intended  to  be  prevented  by  the 
said  statute.  That  from  the  present  state  of  the  ordinary  special 
jury  panel  for  the  approaching  Nisi  Frius  trials,  and  on  close  in- 
spection of  the  names  of  the  gentlemen  appearing  thereon  as 
special  jurors,  deponent  is  apprehensive  that,  from  the  preponde- 
rance in  numbers  of  those  known  in  the  city  of  Dublin  as  belong- 
ing to  a  particular  side  in  politics,  a  fair  trial  of  the  action  cannot 
be  obtained  before  a  special  jury  in  the  ordinary  way ;  and  depo- 
nent believes  that  the  result  will  be  much  more  satisfactory,  and 
the  jury  much  more  unexceptionable  on  both  sides,  if  the  jury 
should  be  taken,  according  to  the  late  practice,  from  a  special  jury 
list,  giving  each  party  an  opportunity  of  striking  off  a  certain 
number  of  names." 

Macdonoffk,  Q.  C.  {Hugh  Lato  with  him),  for  the  application. — 
The  party  opposing  this  motion  have  not  thought  nt  to  reply  to 
the  affidavit  of  the  defendant.  The  defendant  only  seeks  what 
should  not  have  been  objected  to — a  fair  and  impartial  trial. 
Under  the  circumstances  disclosed  this  application  is  consistent 
with  justice  and  ought  to  be  granted.  In  some  cases  similar 
applications  have  been  granted  ex  parte.  In  the  case  of  Dowling 
V.  Brtmney  which  was  one  of  the  Sadleir  cases,  a  similar  applica- 
tion was  granted  by  tlic  court.  They  also  referred  to  the  cases  of 
Barron  v.  West  of  England  Insurance  Company  (3  Ir.  C.  Law  Rep. 
112 ;  6  Ir.  Jur.  115),  Dixon  v.  Denroche  (3  Ir.  C.  Law  Rep.  241 ; 
(>  Ir.  Jur.  313). 

Hates. — Is  it  possible  at  the  present  period  of  the  sittings  to 
comply  with  the  motion,  without  much  inconvenience  to  the 
public  or  the  parties  ? 

Macdonogh. — The  case  is  last  in  the  list,  and  it  is  therefore 
quite  possible. 

CfHagany  Seijt.y  and  D.  C.  Heron^  contri.  —The  course  with 
respect  to  the  selection  of  juries  has  been  changed  by  the 
Common  Law  Procedure  Act,  which  casts  upon  the  sheriff  the 
duty  of  empannelling  the  jury  to  try  actions  such  as  the  present 
The  court  is  bound  to  presume  that  the  sheriff  has  done  his  duty, 
until  the  contrary  be  shown.  The  plaintiff  is  now  ready  for  trial 
and  in  attendance  with  his  witnesses,  and  this  motion,  if  granted, 
will  delay  the  trial.  The  single  ground  relied  on — namely,  the 
preponderance  of  persons  of  a  particular  political  opinion  appear- 
ing on  the  ordinary  special  jury  panel,  is  no  reason  why  this 
motion  ought  to  be  granted.  The  decision  of  this  court  in  Smyly 
V.  Hughes  (7  Ir.  Jur.  139),  rules  the  present  motion.  That  was 
an  action  by  a  Protestant  clergyman  against  a  Roman  Catholic 
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priest,  for  an  assault,  and  involved  matters  of  religion  ;  the  first 
jury  disagreed,  and  the  plaintiff  applied  that  a  special  jury  might 
be  struck  under  the  former  practice;  the  court  unanimously 
refused  the  application. 

Hayes,  J. — It  is  not  necessary  for  the  decision  of  this  case 
that  the  most  remote  imputation  should  be  cast  on  the  impar- 
tiality of  the  sheriff,  or  the  intelligence  of  the  jury  which  he  has 
returned.  I  decide  the  present  case  upon  the  simple,  plain,  in- 
telligible ground,  that  I  think  a  political  case  is  an  exceptional 
one.  I  do  not  think  a  religious  case  Is  exceptional.  By  a  re- 
ligious case  I  mean  one  in  which  the  plaintiff  is  of  a  different 
religion  from  the  defendant*  I  threw  out  already  what  would 
guide  my  decision — namely,  the  nature  of  the  case ;  and  I  think 
that  principle  leads  me  to  a  safe  and  sound  conclusion,  and  does 
not  in  the  slightest  degree  conflict  with  the  case  of  Smyly  v. 
Ilughesy  which  was  a  simple  case  of  assault  It  is  very  important 
that  the  administration  of  justice  should  not  only  be  free  from 
imputation,  but  should  also  be,  as  far  as  possible,  satisfactory  to 
the  parties  concerned ;  and  when  I  find  that  possibly  the  sheriff, 
whose  duty  it  is  to  return  on  the  special  panel  forty-eight  names 
of  persons  of  approved  intelligence,  in  the  exercise  of  his  sound 
discretion  may  possibly  have  returned  a  preponderance  of  one 
religion  or  the  other — I  care  not  which — I  snould  think  it  a  mis- 
chievous state  of  things  if  the  sheriff  were  on  every  occasion  to  be 
balancing  between  religions  in  this  unfortunate  country,  and  to 
have  to  return  twenty-four  of  one  religion,  simply  because  he  had 
returned  twenty-four  of  another.  If  religion  is  not  to  be  looked 
to,  but  if  probity  and  intelligence  are  to  be  guides  to  the  sheriff 
in  the  selection  of  his  panel,  it  is  not  to  be  wondered  at  that  in 
every  cose  there  should  be  a  preponderance  of  either  one  religion 
or  the  other ;  and  therefore  it  is  that  I  think  this  motion  is  not 
to  be  decided  by  imputations  upon  the  sheriff.  I  decide  it  alto- 
gether by  the  nature  of  the  case  which  is  to  be  tried ;  and  I  think, 
tnatif  we  cannot  attain  perfect  impartiality  in  this  way,  at  all  events 
we  shall  give  the  parties  what  the  law  uas  insured  may  be  given 
in  certain  proper  cases — namely,  the  selection  of  their  own 
tribunal.  Now  a  political  case  is  just  the  case  in  which  that  may 
be  done,  I  would  almost  say  at  the  call  of  either  party;  and, 
therefore,  I  say  this  motion  ought  to  be  granted.  I  presume  that 
the  Chief  Justice  would  not  have  directed  this  motion  to  be  made 
to-day,  if  he  considered  an  objection  on  the  score  of  delay  to  be 
insuperable.  He  will,  of  course,  take  care  that  a  day  shall  be 
selected  for  the  trial  which  will  meet  the  exigencies  of  the  parties 
on  both  sides.  With  respect  to  the  witnesses  being  in  town,  I 
must  say  that,  if  they  shall  be  detained  in  consequence  of  the 
granting  of  this  application,  it  is  but  reasonable  that  the  extra 
expenses  shall  be  paid  by  the  defendant,  and  I  make  that  a  part  of 
the  rule. 

Order  accardinglif. 
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DuNDALK  Lent  Assizes^  1859. 

Beoobd  Court. 

ICaram—PlOOTy   C.B.] 

In  re  the  Dundalk,  Carrickmacross,  and  Castledlaney 
Turnpike  Trusts,  and  the  Turnpikes  (Ireland) 
Abolition  Act.  (a) 

Presentment — Grand  Jury  Acts — Turnpike  Act — Postponement  of 
Traverse— 20  ^  21  Vict.  c.  16,  «.  18 ;  6  4'  7  fFm.  4,  c.  116,  ss. 

133,  134. 

Heldj  that  the  court  has  jurisdiction^  under  the  6  ^  7  fFm,  4,  c.  116,  s. 

134,  and  20  ^  21  Vict,  c.  16,  s,  18,  to  respite  to  a  subsequent  assizes 
the  hearing  of  a  traverse  of  an  award  by  the  Turnpikes  Abolition 
Commissioner.^ 

The  Act  1 1  Geo.  4,  and  1  Wm.  4,  intituled,  An  Act  for  Repairing 
and  Maintaining  the  Roads  from  the  Toum  of  Dundalk,  Co.  Louth, 
to  the  Towns  of  Carrickmacross  and  Castleblaneg,  iu  the  County  of 
Monaghan^  empowered  the  trustees  appointed  in  pursuance 
thereof,  inter  alia,  to  borrow  and  take  up  at  interest  such  sum  or 
sums  of  money  as  they  should  consider  necessary  for  the  purposes 
of  the  said  act,  not  exceediug  in  the  whole  the  sum  of  4^000/. ;  and 
the  said  act  further  provided  that  it  should  continue  in  force  for 
thirty-one  years  from  the  passing  thereof  in  the  year  1830;  and, 
in  pursuance  of  the  powers  them  enabling,  the  trustees,  from  time 
to  time,  borrowed,  from  divers  persons,  sums  amounting  to  about 
2550/.,  which  remained,  at  the  present  date,  a  charge  upon  the 
trust.  By  the  Turnpikes  Abolition  Act  (Ireland),  1857,  certain 
turnpike  acts,  including  the  one  hereinbefore  mentioned,  were 
repealed  from  and  after  5th  April,  1858,  and  the  trustees  thereby 
appointed,  and  the  collection  of  tolls  on  all  the  roads  therein  men- 
tioned, ceased.  In  order  to  carry  the  provisions  of  the  said  act 
into  operation,  a  Turnpike  Abolition  Commissioner  (E.  D.  Cle- 
ments, Esq.),  was  appointed,  and  was  directed  by  said  act,  amongst 

(a)  >ye  are  iadebted  to  Tht  Irish  Jurist  for  a  report  of  ibis  case. 
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other  duties^  to  inquire  into  the  revenne  and  debts^  if  any,  of  each      ^  ".^ 
of  the  Bevej^al  turnpike  trusts  so  abolished,  and  the  amount  of  all    x^Juwik* 
mortgages,  debentures,  &€.»  charged  thereon.     The  said  commis-TBuaiBABou- 
sioner,  in  pursuance  of  said  act,  duly  held  an  investigation  at  the    •novAm. 
court-house,  Dundalk,  and  having  heard  such  claims  as  were       '^^^ 

brought  before  him,  together  with  evidence  tendered,  as  well  on       ' 

behalf  of  the  several  claimants  as  for  the  cess-payers  interested  j^JJ^r" 
therein,  made  his  several  awards,  assigning  various  sums  to  the  ^^^^'^^J"^ 
different  claimants  (including  6547.  to  A.  Shekleton,  and  227JL  to 
Lord  Blaney),  with  interest  thereon  at  the  rate  of  47.  per  cent, 
per  annum ;  and  each  of  said  sums  were  to  be  charged,  by  way  of 
mortgacre,  apportioned  upon  the  several  counties  of  Louth, 
Monaghan,  and  Armagh,  according  to  a  certain  schedule  annexed 
to  his  award,  and  was  to  be  ndsed  by  grand  jury  presentment  to 
be  levied  off  the  several  baronies  in  sucm  proportions  as  are  in  the 
said  schedule  specifically  set  forth.  Several  of  the  claimants, 
including  Mr.  Shekleton  and  Lord  Blaney,  being  dissatisfied  with 
the  commissioner's  award,  entered  (under  the  provisions  of  the 
I8th  section  of  the  Turnpikes  Abolition  Act  (Ireland),  1857), 
several  traverses  for  the  then  next  general  Lent  Assizes,  to  bo 
held  at  Dundalk  in  1859,  for  the  purpose  of  enforcing  their  claims 
of  larger  sums  than  had  been  awarded  to  them  as  aforesaid. 
Notice  of  traverse  was,  it  appears,  duly  served  upon  the  commis* 
sioner,  pursuant  to  the  18th  section  of  the  Turnpikes  Abolition 
Act.  A  jury  having  been  empannelled  at  the  Lent  Assizes,  the 
trial  of  the  traverses  came  on  before  Fitzgerald,  B.,  in  the  Crown 
Court,  but  without  result,  as  the  jury,  not  being  able  to  agree, 
were  discharged  without  a  finding.  The  grand  jury  did  not 
appear  at  the  trial,  but  the  traversers  were  represented  by 
counsel.  The  judge  in  the  Civil  Court  being  disengaged,  the 
traversers  applied  to  have  another  traverse  jury  empannelled  to 
try  the  traverses  a  second  time. 

R.  Andrewsy  Q.C.f  appeared  on  behalf  of  the  grand  jury  of  the 
County  of  Louth,  and  sought  to  have  the  trial  of  the  several 
traverses  respited  until  the  next  assizes,  on  the  ground  that  his 
clients  were  not  prepared  with  their  evidence  to  contest  the 
claims,  and  because  it  was  impossible  to  obtain  at  the  present 
assizes  the  attendance  of  the  commissioner,  whose  evidence  was 
most  material  in  the  case,  and  whose  presence  they  had,  ineffec* 
tually,  endeavoured  to  secure. 

Joy,  Q.(7.  (A.  8.  Crawford  with  him),  contriL — This  course 
would  be  highly  inconvenient  to  the  traversers,  whose  witnesses 
are  all  in  attendance,  and  considerable  expense  incurred.  This  is 
the  proper  assizes  whereat  to  try  the  traverses,  and  the  court  has 
no  power  to  respite  the  trial  of  them  to  a  future  asdzes. 

PiGOT,  C.B. — I  have  conferred  with  Baron  Fitzgerald  on  this 
case,  and  on  a  consideration  of  the  18th  section  of  the  20  &  21 
Vict.  c.  16,  and  of  the  provisions  of  the  Grand  Jury  Act,  to  which 
that  section  referiS,  wo  are  both  very  clearly  of  opinion  that^  the 
court  has  jurisdiction  to  respite  this  traverse  to  the  next  assizes. 
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J»  ««       The  18th  section  of  the  20  &  21  Vict,  provides  that  *Mt  shall  be 

Tra^ka  *  lawful  for  any  creditor  of  any  turnpike  trust  abolished  by  tliat 

TburbAbou-  act,  who  shall  be  dissatisfied  with  the  award  of  the  commissioner^ 

noK  Act.     at  the  assizes  for  the  county,  &c.,  held  next  after  the  day  he  shall 

^^^        have  received  notice  in  writing  from  the  clerk  or  other  officer 

'        of  such   trust,  of  the  pailiculars  of  such  award,  or  where  said 

Practke'^  assizes  are  holden  within  less  than  twenty-one  days  after  such 
Ormdjmy,  jj^tioe,  then  at  the  next  subsequent  assizes,  upon  giving  ten  days' 
notice  in  writing  previous  to  such  assizes  to  the  commissioner  of 
the  amount  intended  to  be  claimed,  to  have  a  traverse  for  damages 
entered  in  the  Crown  book  in  respect  of  such  claim :  and  there- 
upon such  traverse  shall  be  tried  m  like  manner,  and  like  pro- 
ceedings shall  be  had  in  respect  thereof,  and  such  traverse  shall  be 
subject  to  the  like  provisions,  as  far  as  the  same  can  be 
applied,  as  in  the  case  of  traverses  entered  for  damages  under  the 
Acts  for  Consolidating  and  Amending  the  Laws  relating  to  Pre- 
sentments of  Public  Monies  by  Grand  Juries  in  Ireland."  The  pro- 
vision for  trying  traverses  for  damages  under  the  Grand  Jury  Act 
referred  to  in  this  section,  is  contained  in  the  134th  section  of  the 
6  &  7  Will.  4,  c  116.  That  section  provides  "that  it  shall  be 
lawful  for  any  occupier  or  owner  of  the  ground  through  which  any 
new  road  is  to  be  made,  or  into  whicn  any  old  road  is  to  be 
widened,  to  traverse  the  presentment  for  the  same  for  damages  at 
such  assizes  as  aforesaid  "  [that  is,  the  assizes  at  which,  as  men- 
tioned in  the  preceding  (133rd)  section,  the  presentment  was 
made],  "having  given  like  notice  to  the  chairman  of  the  present- 
ment sessions,  and  to  the  secretary  of  the  grand  jury,  previous  to 
the  commencement  of  such  assizes,  of  the  amount  of  the  damages 
intended  to  be  claimed,  which  traverse  or  traverses  shall  be  tried 
then  or  at  the  ensuing  assizes,  upon  the  entry  in  the  Crown  book 
of  the  presentment  and  the  traverse,  without  making  up  any  record." 
In  each  of  these  sections  (the  18th  of  the  20  &  21  Vict.  c.  16, 
and  the  134th  of  the  6  &  7  Will.  4,  c.  116),  two  distinct  enact- 
ments are  made,  the  one  prescribing  when  and  how  the  traverse 
shall  be  made  or  entered,  the  other  prescribing  where  and  how 
the  traverse  shall  be  tried.  The  134th  section  of  the  Grand  Jury 
Act  directs  that  the  party  "  shall  traverse,"  and  it  directs  such 
traverse  to  be  entered  '*  at  the  assizes  at  which  the  presentment 
shall  be  made,  provided  the  traverser  shall  have  given  certain  pre- 
liminary notices.  The  18th  section  of  the  20  &  21  Vict,  c  16, 
directs,  in  effect,  that  the  traverse  shall  be  "  entered  at  the  assizes 
which  shall  be  held  next  after  the  expiration  of  twenty-one  days 
from  the  receipt  by  the  claimant  of  the  written  notice  of  the 
award,  provided  he  shall  have  given  the  preliminary  ten  days'  notice 
required  by  that  act."  The  18th  section  of  the  20  &  21  Vict 
c.  16,  then  provides  that  "thereupon,"  that  is,  upon  the  entry  of 
the  traverse  in  due  time,  "  such  traverse  shall  be  tried  in  like 
manner,  and  like  proceedings  shall  be  had  in  respect  thereof, 
and  such  traverse  shall  be  subject  to  the  like  i)roccedings  as  far  as 
the  same  can  be  applied,  as  in  the  case  of  traverses  entered  for 
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damages"  under  the  Grand  Jury  Acts.    But  the  I34th  section  of  jj^^^*"^ 
the  Grand  Jury  Act  6  &  7  Will  4,  c.  116,  provides  that  the    torkpikk  ' 
traverse  for  damages  shall  be  tried  at  the  assizes  at  which  it  is  Trusts  Abou- 
entered,  or  at  the  ensuing  assizes.     And  the  result  of  that  section    "o»  Act. 
and  of  the  18th  section  of  the  20  &  21  Vict.,  which  refers  to  and        1359, 
by  reference  incorporates  this  provision^  is,  that  the  traverse  of       — ;- 
the  award,    entered  at  the  proper  assizes    for    entering    such   ^5]J^*^|Z 
traverse,  *^  shall  be  tried  then  or  at  the  ensuing  assizes.     ^  My  ^^' 

brother  Fitzgerald  and  I  are  both,  therefore,  clearly  of  opinion 
that  the  court  has  jurisdiction  to  postpone  to  the  next  assizes  the 
trial  of  this  traverse  which  was  entered  at  the  present  assizes. 
The  fact  of  the  case  having  been  already  submitted  to  a  jury,  who 
disagreed  and  were  discharged  in  consequence  of  their  inability  to 
agree,  is  wholly  immaterial  in  reference  to  the  question  of  juris- 
diction to  try  this  traverse  at  the  next  assizes.  The  traverse  is 
untried,  and  the  case  is  to  be  now  dealt  with  by  trial  or  by  post- 
ponement, just  as  if  their  had  been  no  previous  abortive  attempt. 

The  order  of  the  court  was  in  the  following  terms: — "On  the 
application  of  Mr.  Booth,  solicitor  on  part  of  Grand  Jury,  the 
traversers  objecting,  and  on  reading  his  affidavit  filed  this  day, 
and  it  appearing  to  the  court  that  the  notices  of  traverse  were 
duly  served  on  Edward  Clements,  Esq.,  the  Turnpikes  Abolition 
Commissioner,  before  the  hearing  of  this  traverse — let  the  hearing 
of  this  traverse  be  respited  until  next  assizes.  Mr.  Booth,  on 
behalf  of  the  Grand  Jury  and  persons  objecting  to  the  traverse, 
undertaking  and  consenting  to  admit  at  any  future  trial  of  this 
traverse,  that  the  books  now  produced,  and  signed  by  the  Clerk  of 
the  Crown,  are  the  books  of  the  Dundalk  and  Castleblaney 
Turnpike  Trust.  Mr.  Booth,  on  part  of  Grand  Jury,  further 
consenting  and  undertaking  to  abide  such  order  as  the  court  at 
next  assizes  may  make  as  to  the  traverser's  costs  at  this  present 
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COURT  OF  CRIMINAL  APPEAL. 

April  28,  1860. 

(Before  Pollock,  CB**  Chankell,  B.,  Byles,  Blackduen, 
and  Keating,  J  J.) 

Reg.  v.  Chables  Hallidat.  (a) 

Evidence — Husband  and  Wife — Wife  implicated   hut  not  charged-^ 
Admissibility  of  Husband — Inconsistent  Jtndings. 

The  prisoner  was  indicted  for  obtaining  tnonet/  from  the  trustees  of  a 
savings  banky  by  falsely  pretending  that  a  document  produced  by  the 
wife  of  D.  had  been  filled  up  by  Dh  authority;  and  in  another  count 
for  conspiring  with  the  wife  of  I),  to  cheat  the  Bank,  Us  wife 
presented  the  document^  which  /lad  been  fraudulently  filled  up  at  the 
instance  of  the  prisoner^  and  obtained  the  money,  and  afterwards  eloped 
with  the  prisoner.  D*s  evidence  was  necessary  to  show  that  he  had 
given  no  authority^  but  it  was  objected  to  on  the  ground  that  it  impli- 
cated his  wife : 

Heldj  that  Us  evidence  was  admissible^  as  the  wife  was  not  charged 
upon  the  indictment* 

Heldy  also  that  the  finding  of  the  prisoner  guilty  on  the  first  count  for 
false  pretences,  was  not  inconsistent  with  his  acquitted  on  tJie  count 
for  conspiracy, 

CASE  reserved  for  the  opinion  of  this  Court  by  Bylca,  J. : 
The  prisoner  was  indicted  for  obtaining  from  the  Trustees 
of  the  Swansea  Savings  Bank  a  sum  of  60Z.,  by  falsely  pre- 
tending that  a  certain  document  produced  to  the  bank  by  Eliza 
Thomas,  the  wife  of  Daniel  Thomas,  had  been  filled  up  by 
the  authority  of  D.  Thomas,  the  depositor,  and  was  a  genuine 
document. 

There  was  a  second  count  founded  on  another  false  pretence, 
by  which  the  prisoner  was  alleged  to  have  obtained  by  another 
document,  produced  by  the  said  E.  Thomas,  a  further  sum  of 
money. 

There  was  a  third  count  for  a  conspiracy  between  the  prisoner 
and  E.  Thomas  to  cheat  the  savings  bank. 

(a)  Bcported  by  J.  Tuoairsosr,  Esq.,  DarrLstcr-ai-Law. 
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It  appeared  that  an  authority  to  receive  the  money  had  been       J***- 
filled  up  by  another  witness  at  the  instance  of  the  prisoner;  that    haludat. 

E.  Thomas,  the  wife  of  the  depositor/had  presented  it  and  obtained       

the  money;    and  that  the  prisoner  had  afterwards  eloped  with       ^^^' 
E.  Thomas.    On  the  apprehension  of  the  prisoner  a  large  sum  of   Evidmtc^-^ 
money  was  found  in  his  possession.  BMmdimd 

The  evidence  of  D.  Thomas,  the  depositor,  was  essential  to  the       *^ 
prosecution^  in  order  to  show  that  he  had  given  no  authority  to 
fill  up  the  document,  or  to  withdraw  the  deposit. 

It  was  objected,  on  behalf  of  the  prisoner,  that,  although  the 
wife  of  D.  Thomas  was  not  included  in  the  charge,  yet  he  was  not 
an  admissible  witness  to  prove  her  guilty  of  a  conspuracy,  nor  even 
to  prove  the  counts  for  false  pretences :  (see  Reg.  v.  Gleed,  2 
Bussell  on  Crimes,  983.)  (6) 

I  thought  his  evidence  admissible  on  all  the  counts. 

In  deference,  however,  of  the  high  authority  of  Littledale  and 
Taunton,  J  J.,  I  reserved  the  point  and  suggested  that  the  counsel 
for  the  prosecution  should  consent  to  a  verdict  of  acquittal  on  the 
last  count. 

The  counsel  for  the  prisoner  then  objected  that  an  acquittal  on 
the  lost  count  was  inconsistent  with  a  verdict  of  guilty  on  the 
first  counts 

The  Jury,  however,  found  the  prisoner  guilty  on  the  first  count, 
and  not  guilty  on  the  second  and  third  counts. 

I  reserved  these  questions: — First,  whether  the  husband's 
evidence  was  properly  received  in  proof  of  the  first  count ;  secondly, 
whether  there  is  any  necessary  inconsistency  in  the  finding  on  the 
first  and  third  counts. 

The  prisoner's  sentence  was  deferred,  but  the  prisoner  remains 
in  custody. 

No  counsel  appeared  either  on  the  part  of  the  prosecution,  or 
the  prisoner. 

The  judges  retired  to  consider  the  case,  and  on  their  return  into 
court, 

Pollock,  C.B.,  said : — The  question  is,  whether  the  evidence 

(()  Tlie  folloirififr  is  the  case  of  R,  r,  Gleedy  alluded  to  : — ^Bat  where  on  an  indictment 
for  stealing  wheat,  Eliza  Ellis  was  calle<l  on  the  part  of  the  crown  to  fuore  that  her  hoshand, 
who  had  absconded,  had  been  present  when  the  wheat  wan  stolen,  and  that  she  saw  him  delirer 
it  to  the  prisoner ;  Tanntoo,  J.,  doabted  whether  she  conld  be  so  examined,  as  her  eridence 
might  be  naed  as  a  groond  of  conTicting  her  husband,  by  causing  a  charge  to  bo  made  against 
him.  The  cases  of  Rex  t.  AU  Saintt,  Worcester  (6  M.  &  S.  194),  and  Rex  v»  Bathwick  (2 
B.  &  Ad.  639),  were  then  cited,  Taunton,  J.  *^  I  am  against  breaking  down  the  rules  of  Uw. 
Mj  opinion  is  to  adhere  to  the  mlc  laid  dswa  by  Lord  Hale.  In  Rex  r,  AU  SamU, 
Worcester,  at  the  time  when  the  witness  wai  examined,  there  was  nothing  in  her  efidenco  to 
cruninate  her  husband.  Here  it  is  sought  to  make  the  woman  charge  her  hnsband,  not  obliqaelj, 
but  directly  and  immediately."  Having  consulted  Mr.  Justice  Littledale,  the  learned  judge 
added:  **We  both  agree  in  opinion  that  the  witness  b  incompetent.  We  think  Rex  t. 
All  SaintSj  Worcester,  very  distinguishable.  There  at  the  time  when  the  wife  was  examined 
there  was  nothing  in  her  evidence  to  convict  her  husband.  Here  the  evideDoe  would  directly 
charge  the  husband  with  being  a  principal,  and  although  there  is  no  prosecuiioQ  pending,  her 
evidence  cannot  but  facilitate  an  accusation  signinst  her  husband..  Now,  the  law  does  not 
allow  the  wife  to  give  evidence  against  her  husband,  and  it  is  quite  consistent  with  that 
principle  that  this  evidence  should  not  be  received. 
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of  the  husband  was  admissible,  his  evidence  tending;  to  show  that 
his  wife  was  acting  unlawfully  and  criminally.  On  this  indictment 
the  wife  was  not  charged  at  all,  but  she  was  involved  in  the  con- 
spiracy charged  in  the  third  count.  Though  that  is  so^  it  does  not 
prevent  the  husband's  evidence  from  being  admissible.  We  are 
also  of  opinion  that  the  acquittal  of  the  prisoner  on  the  third 
count,  does  not  necessarily  involve  any  inconsistency  with  the  con- 
viction on  the  first  count. 

Conmction  affirmed. 
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April  28,  1860. 

(Before  Pollock,  C.B.,  Channell,  B.,  Byles,  Blackburn, 
and  Keatikg,  J  J.) 

Reg.  v.  John  Daubeney  Hind. (a) 

Evidence — Dying  declaration — Admissibility. 

Upon  an  indictment  for  feloniottsly  using  certain  instruments  upon  the 
person  of  a  woman,  who  afterwards  diedy  with  intent  to  procure  a 
miscarriage^  the  dying  declaration  of  the  woman  is  inadmissible. 

The  rule  laid  down  in  Mead's  case  (2  Barn.  ^  Ores.  608),  « that 
evidence  of  this  description  is  ordy  admissible  where  t/ie  dcat/i  of  the 
dececLsed  is  the  subject  of  the  charge^  and  the  circumstances  of  t/ie 
death  the  subject  of  the  dying  declaration"  recognised  and  adopted. 

CASE  reserved  by  Keating,  J.,  for  the  opinion  of  this 
Court. 

John  Daubeney  Hind  was  tried  before  me,  at  the  Inst  assizes  for 
the  county  of  Gloucester,  and  convicted  upon  an  indictment 
charging  him  with  feloniously  and  unlawfully  using  certain  instru- 
ments upon  the  person  of  one  Mary  Woolford,  deceased,  with 
intent  to  procure  the  miscarriage  of  the  said  Mary  Woolford. 

On  the  trial,  a  dying  declaration  of  the  said  Mary  Woolford 
was  tendered  in  evidence  on  the  part  of  the  prosecution,  and 
objected  to  on  the  part  of  the  prisoner,  upon  the  ground  that  the 
death  of  Mary  Woolford  was  not  the  subject  of  the  inquiry. 

(a)  Reported  by  J.  THOiiPSOif,  Esq^  Barrister-at-Law. 
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I  received  the  evidence,  but  reserved  the  question  as  to  its       i^w»- 
admissibility,  and  respited  the  execution  of  the  sentence  until  the  j^^  "dattbi- 
Court  of  Criminal  Appeal  should  pronounce  its  decision  upon  the    hbt  Hind. 
point :  (see  R,  v.  Baker,  2  M.  &  Rob.  53.)  '  

If  the  Court  should  be  of  opinion  that  the  evidence  was  not        ^^' 
admissible,  then  the  judgment  is  to  be   reversed,   inasmuch  as    Evidence-^ 
without  the  evidence  of  the  dying  declaration  of  Mary  Woolford       -Py«v. 
the  prisoner  could  not  have  been  convicted.  dechratum. 

It  the  Court  should  think  the  evidence  admissible,  then  the 
judgment  is  to  stand. 

No  counsel  appeared  for  the  prisoner. 

CarringtoTiy  for  the  prosecution. — The  only  question  is,  as  to  the 
admissibility  of  a  dying  declaration  upon  a  charge  of  using  instru- 
ments upon  the  person  of  a  woman,  to  procure  a  miscarriage.  On 
the  part  of  the  prosecution  it  is  submitted  that  such  declarations 
are  admissible  in  all  cases  where  personal  injury  has  been  sus- 
tained. There  are,  however,  decisions  to  the  contrary.  In  Rex 
v.  Hutchinson  (2  Barn.  &  Cres.  608,  n.),  where  the  prisoner  was 
indicted  for  administering  savin  to  a  pregnant  woman  with  intent 
to  procure  abortion,  evidence  of  her  dying  declaration  was  rejected 
(Bayley,  J.),  because  the  woman's  death  was  not  the  subject  of 
inquiry.  In  Rex  v.  Baker  (2  Moo.  &  Rob.  53),  where  the  prisoner 
was  indicted  for  the  murder  of  A.,  by  eating  poisoned  cake, 
Coltman,  J.,  after  consulting  Parke,  B.,  admitted  the  dying  decla- 
rations of  another  party  who  also  died  in  consequence  of  eating 
some  of  the  cake,  but  whose  death  was  not  the  subject  of  the 
indictment.  McGregor's  case  in  the  Court  of  Session,  Scotland, 
16  State  Trials,  29,  in  the  notes  to  the  case  of  Rex  y.  Trantery  was 
also  cited.(&) 

Pollock,  C.B. — In  this  case  we  are  all  of  opinion  that  the 
dying  declaration  of  the  woman  was  improperly  received  in 
evidence.  The  rule  we  are  disposed  to  adhere  to,  is  to  be  found 
laid  down  in  Rex  v.  Mead  (2  Barn.  &  Cres.  608).  There  Abbott, 
C. J.,  said,  ^^  The  general  rule  is.  that  evidence  of  this  description 
is  only  admissible  where  the  death  of  the  deceased  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  the  subject  of 

(&)  The  case  is  to  be  fonnd  in  a  note,  and  appears  to  be  extracted  from  Home's  Com- 
mentaries respecting  Trial  for  Crimes.  The  following  is  the  passage: — ''Although  from 
their  nature  cases  of  marder  are  the  most  freqaent,  they  are  not,  howcTer,  the  oolj  cases  in 
which  this  sort  of  evidence  may  be  employed,  as  appears  from  what  passed  in  the  trial  of 
James  Macgregor,  Ang.  3,  1752,  for  the  abduction  and  forcible  marrying  of  Jean  Key.  After 
being  recovered  out  of  the  paners  hands  and  placed  with  a  relation  of  her  own,  that  unfor- 
tunate young  woman  had,  on  the  20th  of  May,  of  her  own  accord,  gone  into  the  presence  of 
two  of  the  judges  (the  Lord  Justice  Clerk  and  Lord  Drummore)  and  had  privately  related  to 
them  the  story  of  her  sufferings,  which  was  duly  taken  down  in  writing,  and  she  had  after- 
wards, in  presence  of  the  Court,  confirmed  and  publicly  adhered  to  this  declaration.  But  at 
this  time  she  was  in  an  infirm  and  langmshing  condition  in  consequence  of  the  grievous  out- 
rages which  she  had  suffered,  and  she  died  before  the  libel  was  raised  against  the  author  of 
her  distresses.  To  supply,  therefore,  as  far  as  might  be,  this  material  defect,  the  prosecutor 
libelled  on  these  declarations  of  hers  as  meaning  to  produce  them  by  way  of  evidence  at  the 
trial.  Accordingly,  after  hearing  counsel,  the  Court  allowed  them  to  be  used  as  ciroumstanoea 
of  presumption  against  the  panel,  and  they  were  again  produceil  August  6  and  December  27, 
17 S3,  in  the  trial  of  Robert  Macgregor,  the  associate  of  James,  in  tms  atrocious  enterprise.** 
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Bbq.       the  dying  declaration."    Speaking  for  myself,  I  must  say  that  the 
*•  reception  of  this  kind  of  evidence  is  clearly  an  anomalous  exoep- 

^H™  Hir^'"tion  in  the  law  of  England,   which  I  think  ought  not  to  be 
—  *    extended. 
I860.  Conviction  quashed^ 

deelatxUum, 


COURT  OP  CRIMINAL  APPEAL. 

April  28,  1860. 

(Before  Pollock,  C.B.,  Channell,  B.,  Byles,  Blaokbubn, 
and  Keating,  JJ.) 

Reg.  t7.  Francis  LoosE.(flr) 

Friendly  Society-^  Trustee — Larceny  by — Bailee — Treasurer — In  whom 
property  vested^-lS  ^  19  Vict.  c.  63,  s,  18. 

The  prisoner  was  a  trustee  of  a  friendly  society  (a  lodge  of  Odd  FeUows\ 
and  appointed^  by  resolution  of  the  society,  to  receive  money  from  the 
treasurer  and  carry  it  to  the  bank.  He  received  the  money,  but,  instead 
of  taking  it  to  the  bank,  he  emptied  it  to  his  oum  purposes.  He  teas 
indicted  as  a  bailee  of  the  moneys  of  the  treasurer  R.  C,  feloniously 
converting  the  money  to  his  oum  use ;  and  also  for  a  common  law 
larceny  ^  the  money  of  J?.  C. 

The  Friendly  Societies  Act,  18  ^  19  Vtct.  c.  63,  *.  18,  vests  the  property 
of  such  societies  in  the  trustees,  and  directs  the  property  to  be  laid  in 
the  names  of  the  trustees  in  indictments  : 

Held,  that  the  prisoner  could  not  be  convicted  of  feloniously  converting  or 
stealing  the  moneys  of  E,  C.  as  charged  in  the  indictment. 

CASE  reserved  by  Williams,  J.,  for  the  opinion  of  this 
Court. 

In  this  ease  the  indictment  alleged  that  on  the  20th  July,  1859, 
the  prisoner  became  and  was  bailee  of  moneys  of  Richara  Carra- 
way,  deceased,  to  the  amount  of  40/.,  and  that  being  such  bailee, 
he  fraudulently  and  feloniously  did  take  and  convert  the  said 
moneys  to  his  own  use,  and  that  the  prisoner  in  manner  and  form 
aforesaid  feloniously  did  steal,  &c.,  the  said  moneys. 

There  was  another  count  for  a  common  law  larceny. 

The  deceased,  R.  Carraway,  whose  money  the  40/.  was  alleged 

(a)  Bepoiied  by  J.  Thompson,  Esq.,  Bfirristcr-at-Law. 
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to  be,  was,  at  the  time  in  question,  the  treasurer  of  a  lodge  of       Kbo. 
Odd  Fellows,  which  was  a  friendly  society  duly  enrolled.  Loosb. 

The  prisoner  was  one  of  its  trustees.  

On  the  20th  July,  1859,  at  a  lodge  meeting,  it  was  proposed       i^oo. 
and  resolved  that  40/,  should  be  sent  to  the   bank  of  Messrs,     i^n„ 
Gurney,  at  Fakenham,  and  that  the  prisoner  should  take  it  there.       Baike, 
The  40/.  in  gold  and  silver  was  taken  from  a  box  which  was  iu 
Carraway's  keeping  as  treasurer,  by  a  person  who  acted  for  him, 
and  having  been  counted,  was  put  mto  a  bag  and  carried  away  by 
the  prisoner.    Instead  of  taking  it  to  the  bank,  he  dishonestly 
applied  it  to  his  own  purposes,  and  no  such  sum  was  ever  placed 
to  the  credit  of  the  society. 

On  these  facts  it  was  submitted  by  the  counsel  for  the  prisoner, 
that  the  money  was  not  shown  to  be  the  property  of  B«  Carrawa^ 
as  alleged  in  the  indictment.  Cain's  case  (2  Mood.  C.  C.  204),  it 
was  argued,  did  not  apply,  because  that  case  was  decided  on  the 
construction  of  the  stat.  10  Geo.  4,  c  66,  by  which  the  property 
of  a  friendly  society  was  vested  in  the  treasurer  or  trustee  for  the 
time  being:  whereas  by  the  Act  now  in  operation  (stat.  18  &  19 
Vict.  c.  63,  s.  18)  the  property  is  vested  in  the  trustee  or  trustees 
of  the  society ;  and  that  supposing  the  treasurer  to  have  a  special 
property  in  the  40/.,  such  property  ceased  as  soon  as  the  resolution 
of  the  lodge  meeting  was  acted  upon  by  payment  of  the  money 
into  the  hands  of  the  prisoner,  who  was  nominated  by  the  lodge, 
and  not  the  treasurer,  to  carry  it  to  the  bank.  It  was  further 
urged  that,  independently  of  the  statutes,  assuming  the  treasurer 
to  be  the  owner,  the  prisoner  received  the  money  not  as  the  ser- 
vant of  the  treasurer,  but  as  a  person  not  bound  to  take  it,  and  he 
was  therefore  onl^  guilty  of  a  breach  of  trust,  Lastly,  it  was 
argued  that  the  prisoner  was  not  bound  to  pay  in  that  particular 
40/.,  but  that  any  sum  of  40/.  would  have  sufficed,  whereas  by  the 
statute  he  must  hold  something  specific 

The  prisoner  was  convicted,  but  I  respited  the  judgment  until 
the  opinion  of  this  Court  should  be  taken  whether  the  above 
objections  were  well  founded. 

Metcalfe  {Drake  with  him)  for  the  prisoner. — It  is  submitted 
that  the  property  is  not  well  laid  in  Richard  Carraway's  name,  in 
any  of  the  counts  of  the  indictment.  The  case  of  Rex  y.  Cain 
(2  Mood.  C.  C.  204 ;  S.C.  1  Car.  &  ML  309),  relied  upon  on  the 
part  of  the  prosecution,  is  not  applicable ;  for  that  was  the  case 
of  a  benefit  society  enrolled  under  the  10  Geo.  4,  c.  56,  and  the 
4  &  6  WilL  4,  c.  40,  and  it  was  held  that  the  property  of  the 
society  might  in  an  indictment  be  laid  to  be  in  the  treasurer  by 
his  proper  name,  for  sect.  21  of  the  10  Geo.  4,  c.  56,  provided 
expressly  that  the  property  in  such  societies  ^^  for  all  purposes  of 
suit,  as  well  civil  as  cnminal,"  should  be  deemed  and  taken  to  be, 
and  in  every  such  proceeding  where  necessary,  stated  to  be  the 
propertjr  of  the  treasurer  or  trustee  of  the  society  for  the  time 
being,  m  his  or  her  proper  name,  without  further  description. 
The  18  &  19  Vict  c.  63  (the  Act  now  in  force  rekting  to  ihendly 
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societies),  sect.  18,  vests  the  property  of  such  societies  in  the 
trustees^  and  directs  that  in  all  actions,  or  suits,  or  indictments,  or 
summary  proceedings  before  magistrates,  touching  or  concerning 

1859.       any  such  property,  the  same  shall  be  stated  to  be  the  property  of 
/j~^       the  persons  for  the  time  being  holdiug  the  office  of  trustees  in  their 

Bailee,  proper  names  as  trustees  of  such  society,  without  any  further 
description.  So  that  Richard  Carraway  being  treasurer  only,  and 
not  a  trustee,  had  no  property  vested  in  him  by  virtue  of  the 
statute,  and  the  property  ought  to  have  been  laia  in  the  indict- 
ment as  the  property  of  the  trustees.  Then,  as  to  R.  Carraway's 
having  any  special  possession  of  the  money  stolen,  it  is  found  as  a 
fact  that  it  was  the  duty  of  Carraway  to  pay  over  the  money  to 
the  prisoneri  whose  duty  it  was  to  take  it  to  the  bank.  There 
could  not  therefore  be  a  felonious  taking  by  the  prisoner,  who  was 
a  trustee  and  legal  owner  of  the  money,  as  well  as  being  the 
person  specially  appointed  by  the  resolution  of  the  society  to 
receive  the  money  from  Carraway  and  take  it  to  the  bank.  He 
was  not  therefore  a  mere  bailee.  It  does  not  appear  by  the 
18  &  19  Vict  c.  63,  how  a  trustee  is  to  bo  made  liable  to  the 
criminal  law  for  his  felonious  acts. 

No  counsel  appeared  for  the  prosecution. 
Pollock,  C.B. — We  are  all  of  opinion  that  the  indictment  in 
this  form  cannot  be  sustained.  In  Cain^s  case  the  prisoner  had 
obtained  the  money  wrongfully,  and  the  property  in  it  was  vested 
by  the  statute  then  in  force,  the  10  Geo.  4,  c.  56y  in  the  treasurer 
of  the  society ;  but  in  this  case  the  property  is  not  vested  in  the 
treasurer,  but  in  the  trustees,  by  the  18  &  19  Vict.  c.  63,  s.  18. 
Moreover,  as  the  prisoner  was  specially  appointed  by  resolution  to 
take  the  money  to  the  bank,  how  can  it  be  said  that  he  stole  the 
money  of  Richard  Carraway  as  charged  in  the  indictment  ?  For 
as  soon  as  Carraway  parted  with  the  money  he  had  nothing  more 
to  do  with  it.  The  prisoner  may  have  been  guilty  of  a  breach  of 
trust  as  against  the  other  trustees ;  but  it  cannot  be  said  that  he 
stole  the  money  of  Carraway.  The  conviction,  therefore,  cannot 
be  sustained. 

Conviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  iSflSm. 

(Before  Pollock^  C.B.,  [Chaknell^  R,  Btles,  Blackbubit, 
and  Keating,  JJ.) 

Beg.  v.  Samuel  Hxjbbok,  John  Smith^  and  John  Dew* 

HIRST,  (a) 

Conspiracy  to  chetU-^Falsepreiefwes^-^Gaming  and  wagerinff"^  ^9  Vid. 

c.  109,  *.  17. 

The  prisoners  were  ai  a  public-house  in  the  same  room  vnih  the  prosecutor ; 
one  of  them  placed  apencase  on  the  table^  and  left  the  room  to  get  writitig 
paper.  Whilst  he  was  absent,  one  of  the  two  who  remained  took  the 
pen  out  of  the  case,  and  put  a  pin  in  its  place.  The  two  remaining 
prisoners  then  induced  the  prosecutor  to  bet  the  other  prisoner^  when  he 
returned,  50s,,  thai  there  was  no  pen  in  the  case.  The  prosecutor  pui 
his  money  down,  avid  one  of  the  prisoners  snatched  U  up,  to  hold. 
The  pencase  was  then  turned  up  into  the  prosecutor's  hand,  and 
another  pen,  with  the  pin  feU  into  his  hand,  and  then  the  prisoners  took 
the  money: 

Held,  that  the  evidence  was  sufficient  to  support  a  count  for  con^racy, 
by  divers  unlawful  and  fraudulent  devices  and  contrivances,  and  by 
divers  false  pretences,  unlawfully  to  cheat,  SfC, 

Held,  also  that  it  was  immaterial,  that  the  proseaitor  intended  to  cheat 
the  prisoner  with  whom  he  betted^  if  he  could, 

CASE  reserved  for  the  opinion  of  this  Court,  by  J.  B.  Maule, 
Esq.,  barrister  at-law,  sitting  as  Deputy  for  the  Recorder  of 
York. 

At  the  Epiphany  Sessions  I860,  held  for  the  city  of  York,  the 
prisoners  were  jointly  indicted  and  tried  before  me  upon  an  indict- 
ment, the  two  first  counts  of  which  charged  them  with  an  offence 
under  the  8  &  9  Vict  c  109,  as  follows:— 

First  count  charged, '*  That  on  the  18th  November,  1859,  by 
fraud,  unlawful  device,  and  ill  practice  in  playing  at  a  certain  game 
or  sport,  to  wit,  in  and  by  a  wager  with  one  Abraham  Rhodes^ 
whether  a  certain  pencil  case  had  a  pen  in  it  or  not,  unlawfully 
and  fraudulently  they  did  win  from  the  said  Abraham  Rhodes,  to 
a  certain  person  to  the  jurors  unknown,  a  certain  sum  of  money, 

(o)  Biporkd  liy  ^*  Tuoimoi^  Eiq.,  Bttzilt«^tt-Um 
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B«o.        to  wit,  2/.  10#,  of  the  money  of  the  said  A.  Rhodes,  and  bo  did 

HuMOK      *^^^  ^^^  thereby  unlawfully  obtain  such  money  from  the  said  A. 

AKD         Rhodes  by  a  false  pretence,  to  wit,  by  the  fraud,  unlawful  device, 

o™M.      and  ill  practice  aforesaid,  with  intent  then  to  cheat  and  defraud 

^^^       the  said  A.  Rhodes  of  the  same,  against  the  form  of  the  statute  in 

*       such  case  made  and  provided,"  &c,    . 

F<^  pretences  The  second  count  charged  the  prisoners  that  they  unlawfully 
—Cheatmg.  ^^^  fraudulently  did  combine,  confederate,  and  conspire  together, 
and  with  divers  other  persons  to  the  jurors  unknown,  by  fraud, 
unlawful  device  and  ill  practice  in  playing  at  a  certain  game  or 
sport,  and  by  divers  other  fraudulent  devices  and  false  pretences, 
unlawfully  to  win  from  the  said  A.  Rhodes  a  certain  sum  of  money, 
to  wit,  the  sum  of  2L  lOs.  of  the  money  of  the  said  A.  Rhodes,  and 
so  then  and  thereby  unlawfully  to  obtain  from  the  said  A.  Rhodes, 
the  said  sum  of  money  in  this  count  mentioned,  by  a  false  pretence, 
with  intent  then  to  cheat  and  defraud  the  said  A.  Rhodes  of  the 
same,  against  the  form  of  the  statute,  &c. 

Third  count. — The  prisoners  were  charged  with  a  conspiracy  to 
.  cheat  in  the  following  form : — 

'  •*  That  they  unlawfully  and  fraudulently  did  combine,  confederate 
and  conspire. together  with  divers  other  persons  to  the  jurors  un- 
'  known,  by  divers  unlawful  and  fraudulent  devices  and  contrivances, 
and  by  divers  false  pretences,  unla-wfully  to  obtain  from  the  said 
A.  Rhodes  the  sum  of  2L  lOs.  of  the  money  of  the  said  A.  Rhodes, 
and  unlawfully  to  cheat  and  defraud  the  said  A.  Rhodes  of  the 
same,  against  the  peace,  &a 

The  evidence  disclosed  that  the  three  prisoners  were  in  a  public- 
house  together  with  the  prosecutor,  Abraham  Rhodes,  and  that  in 
concert  with  the  other  two  prisoners,  the  prisoner  John  Dcwhirst 

E laced  a  pencase  on  the  table  in  the  room  where  they  were  assem- 
leld,  and  left  the  room  to  get  writing-paper.   Whilst  he  was  absent 

'  the  other  two  prisoners,  Samuel  Hudson  and  John  Smith,  were 
the  only  persons  left  drinking  with  the  prosecutor,  and  Hudson 
then  took  up  the  pencase,  and  took  out  the  pen  from  it,  placing 
a  pin  in  the  place  of  it,   and  put  the  pen   that  he  had  taken 

.  out,  under  the  bottom  of  the  prosecutor's  drinking-glass,  and 
Hudson  then  proposed  to  the  prosecutor  to  bet  the  prisoner  Dew- 
hirst,  when  he  returned,  that  there  was  no  pen  in  the  pencase. 
The  prosecutor  was  induced  by  Hudson  and  Smith  to  stake  dOs. 
in  a  net  with  Dewhirst  upon  his  returning  into  the  room,  that 
there  was  no  pen  in  the  pencase,  which  money  the  prosecutor 
placed  on  the  table,  and  Hudson  snatched  up  to  hold.  The 
pencase  was  then  turned  up  into  the  prosecutor's  hand,  nnd  another 

Een  with  the  pin,  fell  into  his  hand,  and  then  the  prisoners  took 
is  money. 

Upon  this  evidence  it  was  objected,  on  behalf  of  the  prisoners, 

that  no  offence  within  the  meaning  of  the  8  &  9  Vict,  c  109,  was 

.  j>roved.byit,  and  that  the  facts  proved  in  evidence  did  not  amount 

to  the  offence  charged  in  the  third  count. 

I  thought  the  objectioi\  wqU  founded  as  to  the  pffence  under  the 
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8  &  9  Vict.  0.  109,  bat  hdd  that  tlie  fiicts  in  eyidence  amounted 
to  the  offence  charged  in  the  third  count,  and  directed  the  jury  to      hvdbmi 
return  a  separate  verdict  on  each  count,  a  case  having  been  asked        aitd 
for  by  the  prisoners*  counsel,  for  the  coQsideration  of  Sie  Court  for      oims. 
Crown  Cases  Reserved.  u^o. 

The  jury  returned  a  verdict  of  guilty  on  each  of  the  three       •— ~ 
counts.  '^■^  pmrnou 

Tho  prisoners  were  sentenced  to  eight,  months'  imprfsonment,    -^*'^' 
and  committed  to  prison  for  want  of  sufficient  sureties. 

If  the  Court  for  the  consideration  of  Crown  Cases  Reserved 
shall  be  of  opinion.,  that  the  above  facts  in  evidence  constituted  in 
law  any  one  of  the  offences  charged  in  the  indictment,  and  was 
evidence  to  go  to  the  jury  in  support  thereof,  the  verdict  is  to  stand 
for  such  of  tne  counts  in  which  the  offence  is  laid^  to  which  the 
evidence  applies. 

JPrice  for  the  prisoners. — It  is  submitted  that  the  prisoners  have 
not  been  guilty  of  any  of  the  offences  charged  in  the  several  counts 
of  the  indictment.  The  first  two  counts  of  the  indictment  afe 
framed  upon  the  Games  and  Wagers  Act,  8  &  9  Vict.  c.  109,  s.  17, 
which  enacts :  "  That  every  person  who  shall  by  any  fraud,  or 
unlawful  device,  or  ill  practice  in  playing  at  or  with  cards,  dice, 
tables,  or  other  game,  or  in  bearing  a  part  in  the  stakes,  wagers, 
or  adventures,  or  in  betting  on  the  sides  or  hands  of  them  that  do 
play,  or  in  wagering  on  the  event  of  any  game,  sport,  pastime, 
or  exercise,  win  from  any  other  person  to  himself,  or  $Aj  other  or 
others,  any  sum  of  money  or  valuable  thing,  shall  be  deemed  guilty 
of  obtaining  such  money  or  valuable  thing  from  such  other  person 
by  a  false  pretence  with  intent  to  cheat  or  defraud  such  person 
of  the  same,  and  being  convicted  thereof  shall  be  punished 
accordingly."  The  object  of  that  provision  was  not  to  meet  a  case 
like  the  present.  Sects.  8  and  15  show  that  the  provision  was 
directed  to  the  ordinary  games  played  at  common  gaming  houses, 
and  not  against  tricks  like  the  one  in  this  case. 

Pollock,  C.B. — ^You  may  confine  your  argument  to  the  offence 
charged  in  the  third  count. 

JF?ice. — As  to  the  third  count.  To  sustain  that,  the  evidence 
should  have  shown  such  a  false  pretence  as  per  se  would  constitute 
the  ordinary  misdemeanor  of  false  pretences. 

Pollock,  C.B. — Why  so  ?  This  is  a  count  for  conspiracy  to 
cheat 

Price. — Yes,  by  false  pretences. 

Chaknell,  B. — If  the  count  had  said  merely  to  conspire,  and 
had  omitted  the  words  *^  by  false  pretences,"  it  would  have  been 
good. 

Blackburn,  J. — Here  the  prisoners  cheated  the  prosecutor 
into  the  belief  that  he  was  going  to  cheat,  when  in  fact  he  was  to 
be  cheated. 

Price. — This  is  a  mere  private  deceit  not  concerning  the  public, 
which  the  criminal  law  does  not  regard,  but  is  a  deceit  against 
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^'^^       which  common   pnidence  might  have  guarded.      There  is  no 
HunKnr     CTidence  of  any  indictable  combination  to  cheat  and  defraud. 

AHD         ^  Channell^  B. — If  two  persons  conspire  to  puff  up  the  quali- 
**™*^     ties  of  a  horse,  and  thereby  secure  an  exorbitant  price  for  it,  that 
I860.       ^  ^  criminal  offence. 

—  iVfotf.— That  affects  the  public    At  the  trial  the  present  case 

^"^(ST  ^^  l^ened  to  that  of  Bex  y.  Barnard  (7  Car.  &  P.  784),  where  a 
^'^^'  person  ait  Oxford^  who  was  not  a  member  of  the  uniyersity,  went 
for  the  purpose  of  fraud,  wearing  a  commoner's  gown  and  cap, 
and  obtainra  goods.  This  was  held  a  sufficient  false  pretence. 
The  present  case,  howeyer,  was  nothing  more  than  a  bet^  on  a 
question  of  fact,  which  iJie  prosecutor  might  haye  satisfied  himself 
of,  by  looking  at  the  pencil-case.  It  is  more  like  an  ordinary  con- 
juring trick.  Besides,  here  the  prosecutor  himself  intended  to 
cheat  one  of  the  prisoners  by  the  bet. 
No  counsel  aroeared  for  the  prosecution. 
PoLLOOK,  C.JB. — ^We  are  all  of  opinion  that  the  conyiction  on 
the  third  count  is  good,  and  ought  to  be  supported.  The  count  is 
in  the  usual  form,  and  it  is  not  necessary  that  the  words  ^' false 
pretences'*  stated  in  it  should  be  understood  in  the  technical  sense 
contended  for  by  Mr.  Price.  There  is  abundant  eyidence  of  a 
conspiracy  by  the  prisoners  to  cheat  the  prosecutor,  and  though 
one  of  the  ingredients  in  the  case  is  that  the  prosecutor  himself 
intended  to  cheat  one  of  the  prisoners,  that  does  not  preyent  the 
prisoners  from  liability  to  be  prosecuted  upon  this  indictment. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

June  2y  1860. 

(Before  Cockbubk,  C.J.,  Martin,  B.,  CbohptoN|  J., 
WiLLESf  J.,  and  BramwelLi  B.) 

Reo.  v.  Bradford  and  others,  (a) 

Railwoj^Obttruetian  of  Une^^Lme  m  coune  of  eomirwction-^Noi 
eompteled'^  U  4  Fie/,  c.  97,  m.  15*21. 

A  Km  ofraHiway  was  eansiructed  under  the  powers  of  an  act  €f  Par* 
liameniy  and  was  intended /or  the  conveyance  of  passengers  in  carriages 
drawn  by  steam-engines,  out  at  the  time  of  the  alleged  offence  the  con* 
veyance  of  passengers  for  hire  had  not  commenced^  and  the  traffic  was 
confined  to  the  carriage  of  worhmen  and  materials.  A  railway  truck 
was  placed  by  the  prisoners  across  the  Une^  so  as  to  obstruct  the  pas* 
sage  of  any  carriage  and  to  endanger  the  safety  of  the  persons  therein^ 
but  its  position  was  discovered^  md  the  truck  removed  before  any  col* 
lision  occurred: 

ffMf  that  the  so  placing  the  truck  across  the  line  was  an  offence  withm 
the  3  8i4  Vict.  c.  97»  s.  15,  although  the  line  was  not  completed  and 
opened,  and  no  actual  obstruction  took  place. 

CASE  reserved  by  the  Assistant  Judge  of  the  Justiees  for  the 
county  of  Middlesex. 

John  Bradford,  Joseph  Dimart,  Frederick  Cleayer,  Richard 
James  Bradford,  John  Butler^  Henry  Durban,  and  George 
Dimart,  were  tried  before  me  at  the  Oeneral  Sessions  of  the  peace 
for  the  county  of  Middlesex,  holden  at  Westminster  on  the  7th 
May  1860,  upon  an  indictment,  of  which  the  foUowing  is  a 
copy : — 

Middlesex. — The  jurors  for  our  lady  the  Queen,  upon  their 
oath  present,  that  John  Bradford,  Richard  James  Bradrord,  John 
Butler,  Henry  Durban,  George  Dimart,  Joseph  Dimart,  and 
Frederick  Cleayer,  on  the  8th  day  of  April,  in  the  year  of  our 
Lord  1860,  at  the  precinct  of  iforwood,  in  the  county  of  Mid- 
dlesex, unlawfully  and  wilfuUjr  did  do  a  certain  thing,  that  is  to 
say,  unhiwfuUy  and  wilfully  did  then  and  there  put  and  place  a 

(a)  BeporUd  by  Joi|N  TaoMTSoir,  £8).|  Banbter-nt-Uir. 
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^■^*       certain  track,  called  a  trolly,  upon  and  across  a  certain  railway, 

Brad'fobd    there  called  the  Great  Western  and  Brentford  Railway,  in  such  a 

▲RD        manner  as  to  obstruct  a  certain  engine,  to  wit,  a  locomotive  steam- 

^^™*^     engine,  then  and  there  using  the  said  railway,  against  the  form 

1859.       ^^  the  statute  in  such  case  made  and  provided. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 

— ^^****^  said,  do  further  present,  that  the  said  John  Bradford,  James 
ofraUwav,  Bradford,  John  Butler,  Henry  Durban,  George  Dimart,  Joseph 
Dimart,  and  Frederick  Cleaver,  afterwards,  to  wit,  on  the  same 
day  and  in  the  year  aforesaid,  at  the  precinct  aforesaid,  in 
the  county  aforesaid,  unlawfully  and  wilfully  did  do  a  certain 
thing,  that  is  to  say,  unlawfully  and  wilfully  did  then  and 
there  put  and  place  a  certain  truck,  called  a  trolly,  upon  and 
across  the  said  railway,  called  the  Great  Western  and  Brentford 
Bailway,  in  such  manner  as  to  obstruct  a  certain  carriage,  to  wit, 
a  railway  carriage,  then' and  there  using  the  said  railway,  against 
the  form  of  the  statute  in  such  case  made  and  provided. 

Third  count — And  the  jurors  aforesaid,  upon  their  oath,  do 
further  present,  that  the  said  John  Bradford,  James  Bradford,  John 
Butler^Henry  Durban,  George  Dimart,  John  Dimart,  and  Frederick 
Cleaver,  on  the  said  8th  day  of  April,  in  the  year  of  our  Lord 
1860,  at  the  precinct  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully and  wilfully  did  do  a  certain  thing,  that  is  to  say,  unlawfully 
and  wilfully  did  then  and  there  put  and  place  a  certain  truck, 
called  a  trolly,  upon  and  across  the  said  railway,  called  the  Great 
Western  and  Brentford  Bailway,  in  such  manner  as  to  endanger 
die  safety  of  persons  conveyed  in  the  said  carriage,  against  Uie 
form  of  the  statute  in  such  case  made  and  provided. 

Fourth  count — And  the  jurors  aforesaid,  upon  their  oath,  do 
further  present,  that  the  said  John  Bradford,  James  Bradford, 
John  Butler,  Henry  Durban,  George  Dimart,  Joseph  Dimart, 
and  Frederick  Cleaver,  afterwards,  to  wit,  on  the  same  day  and  in 
the  year  aforesaid,  at  the  precinct  aforesaid,  in  the  county  afore- 
said, unlawfullv  and  wilfully  did  do  a  certain  thing,  that  is  to  say, 
unlawfullv  and  wilfully  did  then  and  there  put  and  place  a  certain 
truck,  called  a  trolly,  upon  and  across  the  said  railway,  called  the 
Great  Western  and  Brentford  Railway,  in  such  manner  as  to 
endanger  the  safety  of  persons  conveyed  upon  the  said  railway, 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

The  prisoners  severally  pleaded  guilty,  and  judgment  was  re- 
spited until  the  decision  of  the  Court  of  Criminal  Appeal  was 
obtiuned  upon  the  case  hereinafter  stated. 

Jno.  Bradford,  Josh.  Dimart  and  Frcdk.  Cleaver  were  com- 
mitted to  the  House  of  Correction  for  the  county  of  Middlesex, 
•and  the  other  prisoners  were  dischai^ed  on  recognisance  of  bail 
io  appear  and  receive  judgment  at  a  future  sessions. 

The  indictment  was  framed  on  the  3  &  4  Vict  c  97  (an  Act 
/or  Begulating  lUulways),  by.  the  15th  section  of  which  it  is 
enacteo,  <^  That  every  person  who  shall  wilfully  do  or  cause  to  be 
done  anything  in  Such  manner  as  to  obstruct  -  any  engine  or 
^arrifl^e  using  any  railway,  or  to  endanger  the  safety  of  persons  con- 
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vcycd  in  or  upon  the  same,  or  Bhnll  aid  or  assist  tliercln,- shall  be-' 

guilty  of  a  misdemeanor."  Dbadfobb  ^ 

By  the  interpretation  clause^  the  2l8t  section  of  the  same  act,        jjn> 
it  is  enacted,  "  that  whenever  the  word  *  railway  *  is  used  in  this      othbm.' 
act,  it  shall  be  construed  to  extend  to  all  railways  constructed        ^^^^ 

under  the  powers  of  any  Act  of  Parliament,  and  intended  for  the  •      '' 

conveyance  of  passengers  in  or  upon  carriages  drawn  or  impelled  Mi^emeauM*. 
by  the  power  of  steam,  or  by  any  other  mechanical  power."  "^rSSwH^* 

The  railway  in  question  was  constructed  under  an  act  of  Par-.' 
liament;  and  was  intended  for  the  conveyance  of  passengers  in 
carriages  drawn  by.  the  power  of  steam,  but  at  the. time  of  the' 
committing  the  alleged  offence  the  conveyance  of  passengers  for: 
hire  had  net  commenced,  and  the  traffic  was  confined  to  tne  car* 
riage  of  materials  and  of.  workmen^  who  were  from  time  to  time 
conveyed  upon  the  railway  by  carriages  drawn  by  the- power  of 
steam. 

'  A  railway  truck  was  placed  by  the  prisoners  across  the  railway, 
and  was  so  placed  as  to  obstruct  the  passage  of  any  carriage,  and. 
to  endanger  the  safety  of  persons  convey^^d  therein,  but  its  posi- 
tion was  discovered,  and  the  truck  removed  before  any  collision^ 
occurred. 

It  was  objected  that  upon  these  facts  the  case  was  not  within 
the  statute,  because,  first,  the  railway  was  not  used  for  the  con<n 
veyance  of  passengers  for  hire ;  and  secondly,,  because  no  actual 
obstruction  took  place. 

I  overruled  both  objections,  and  I  have  now  to  submit  to  the 
Justices  of  either  bench  and  Barons  of  Exchequer  whether  I  was 
right  in  so  doing. 

W.  H.  Bodkin,  Assistant-Judge. 

Ribtan  for  the  prisoners. — There  was  no  offence  committed 
within  the  meaning  of  the  3  &  4  Vict,  c  97,  which  expressly  states 
that  the  railway  must  be  one  intended  for  the  conveyance  of  pas^ 
sengers.  In  the  present  case  the  railway  at  the  time  of  the  com^ 
mission  of  the  alleged  offence  was  not  used  for  the  conveyance  of 
passengers.  This  statute  was  passed  for  the  protection  of  thd 
public,  and  the  provisions  were  all  aimed  at  the  prevention  of 
accidents  to  the  public,  and  for  this  simple  reason,  because  the 
Legislature  could  not  control  a  railway  not  yet  made.  Until  the 
railway  was  completed  and  opened,  the  works  remained  a  mere 
private  enterprise,  and  private  property  as  much  as  if  they  were 
in  a  private  garden.  The  only  words  which  could  bring  the  case 
within  the  act  are  to  bo  found  in  the  interpretation  clause,  that 
the  word  *' railway"  is  to  mean  a  i*ail way  intended  for  the  con-^ 
veyance  of  passengers.  But  the  word  "intended"  does  not 
necessarily  mean  infuturo,  but  merely  means  intended  at  the  time 
when  the  railway  is  constructed  and  finished ;  and  this  view  is 
oonsistent  with  the  preamble:  (D warns  on  . Stat.  705.)  If  the 
%yord  '< intended "  meant  in  futtvro  from  the  date  of  the, first  Btepi 
then  it  would  lead  to  absurd  consequences,  for  it  might  be  hela 
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B>^       that  after  the  first  sod  was  turned,  and  though  no  line  was  yet 
ftT|4»!ii^»n    laid  down^  this  stringent  penal  statute  would  apply  to    every 

AMD        obstruetion  put  upon  the  line. 
o!niKB8.  CocKBUBN,  C,J. — Suppose  a  railway  finally  eompleted,  and  not 

1S60*       opened,  but  ready  to  be  opened,  and  that  a  trial  trip  was  taken, 
'^       and  some  one  wilfully  put  some  obstruction  on  the  line,  would 
jJJWwiMiwi-  that  be  within  the  statute. 

"T^J^^      Bibton. — That  would  be  nearer  than  tlus  case,  but  it  would  not 
be  within  the  statute. 

Cbomfton,  J. — If  the  works  had  only  been  partly  laid  down, 
it  might  not  be  within  the  statute,  which  speaks  of  it  as  a 
nulway. 

Bibton. — ^In  this  case  it  was  not  a  complete  railway.  It  could 
not  be  opened,  fi)r  the  Qoyemment  inspector  had  to  examine  it 
previously. 

Bbamwell,  B. — Sunpose  there  had  been  a  goods  train  only^ 
and  an  obstruction  haa  been  put.  Would  that  be  within  the 
aet? 

Bibton. — I  think  not  That  however  assumes  that  there  is  a 
complete  railway  opened  and  used.  Here  there  were  no  passen- 
gers  to  be  endangered,  and  no  railway  opened. 

CocKBURNi  C.  J.— Still  there  was  one  carriage  and  engine  upon 
the  line.  It  has  been  constructed  and  is  intended  to  be  used, 
though  not  actually  opened,  This  is  within  the  mischief  of  the 
act. 

.Bifrlon. «— This  is  a  highly  penal  statute,  and  the  court 
will  not  give  a  construction  to  the  word  <^ intended"  which 
would  bring  within  the  act  all  those  who  put  anything  on  the 
line  after  the  first  sod  had  been  taken  up.  There  is  another 
objection:  there  must  be  an  actual  obstruction— that  is,  some 
triun  or  engine  must  be  actually  obstructed. 

Mabtin,  B. — You  say  tiiat  if  a  person  put  a  stone  or  piece  of 
iron  on  a  line  of  railway,  it  is  no  offence  within  the  act,  unless 
and  until  some  engine  is  actually  obstructed. 

Crompton,  J.— The  statute  says— *<  Shall  wilfully  do  or  cause 
to  be  done  anything  in  such  manner  as  to  obstruct.'*  Does  not 
that  mean  if  the  obstruction  is  put  in  such  a  place  and  such  a 
manner  that  any  engine  coming  along  may  be  obstructed? 

Bibton. — That  is  not  the  plain  meaning  of  the  words.  It  would 
be  a  question  for  the  jurv  whether  the  thing  put  did  endanger  the 
safety  of  passengers.  The  act  merely  means  where  the  person 
shall  actually  obstruct  an  engine. 

Bramwrll,  B, — Suppose  an  act  provided  against  throwing 
things  out  of  a  window  m  such  a  manner  as  to  endanger  the  pas* 
senffersv  Would  not  the  act  of  throwing  out  of  the  window  in 
such  a  manner  be  an  offence,  though  no  passenger  was  actually 
hurt? 

Bibton. — I  think  nob  Agcdn,  there  were  no  passengers  in  the 
V^nse  of  the  statute.    The^  were  merely  workmen  carried  along 
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tlie  line  for  the  private  convemence  of  the  railway  oontraotor.         m. 
They  were  not  passengere  or  persons  conveyed  for  hire.  BaAoroBo 

CocKBURN,  C-J. — Surely,  the  workmen  are  "persons  con*       j^h» 
veyed."  othew, 

Ribton. — ^The  meaning  of  those  words  seems  to  be  "  passengers       {J^ 

for  hire."    It  could  not  be  said,  where  there  is  a  train  of  goods  and        ! 

nobody  but  the  guard  or  driver  is  with  it  and  there  is  an  obstruo-  Mudememor 
tion,  that  that  would  be  within  the  act.  Ir^^S* 

CocKBUEN,  C.J. — If  there  are  a  guard  and  stoker  only  on  the    ^    ^^* 
train,  would  they  not  be  passengers  within  the  statute?    They 
are  '*  persons  conveyed."  • 

Digby^  for  the  prosecution,  was  not  called  upon  to  argue. 

.CocKBURN,  C.J. — I  am  of  opinion  that  there  is  really  no  diffi- 
culty in  this  case.  We  must  assume  as  a  fact  that  the  railway 
was  completed,  and  all  that  was  required  to  be  done  was  to  open 
it  for  the  public  traffic  In  the  meantime,  and  before  this  final 
stage,  the  workmen  were  occasionally  conveyed  to  and  from  par- 
ticular spots  of  the  line  where  their  presence  was  necessary,  in  order 
to  complete  it  and  make  all  readv  for  the  purpose  of  the  line  being 
thrown  open.  The  question  is,  whether  persons  who  placed  obstruc- 
tions on  the  line  under  these  circumstances  committed  an  offence 
within  the  15th  section  of  the  3  &  4  Vict.  c.  97  ?  It  appears  the 
parties  were  mere  boys,  and  it  might  be  a  question  whether  it 
was  worth  while  to  prosecute  them ;  still  the  prosecution  was  in- 
stituted, and  we  are  to  take  the  facts  as  they  are  stated.  The 
prisoners  did  put  an  obstruction  on  the  line,  and  they  put  it  in 
such  a  position  as  to  endanger  the  safety  of  the  persons  convened. 
I  am  of  opinion  that  such  a  case  comes  within  both  branches  ot  the 
alternative  stated  in  the  section.  There  was  an  obstruction  put 
on  the  line,  iind  it  was  put  so  as  to  endanger  the  safety  of  the  per- 
sons conveyed.  It  was  contended  by  the  counsel  for  the  prisoner 
that  there  can  be  no  obstruction  until  some  train  be  actually 
obstructed ;  but  such  a  construction  cannot  be  maintained.  The 
object  of  the  Legislature  was  obviously  to  prevent  any  disaster  to 
those  using  the  railway,  and  to  punish  those  who  put  obstructions 
in  such  manner  as  was  likely  to  cause  such  disaster.  This  case  is, 
therefore,  within  the  intention  of  the  statute,  and,  though  in  the 
ordinarv  course  of  things  it  would  generally  be  after  the  railway 
was  fully  opened,  that  the  public  required  to  be  protected,  yet  an 
obstruction  put  before  that  time  is  within  the  mischief  as  well  as 
the  words  of  the  statute.  The  conviction  will  therefore  be 
affirmed. 

Martin,  B.,  Crompton  and  Willes,  J J.^  and  Brahwell,  B.^ 
concurred. 

Conviction  affirmed. 
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June  4,  1860. 

(Before  Cockbuen,  C.  J.,  Wightman,  Cuompton,  and 
Blackbubn^  J  J.) 

Reg.  w.  The  Justices  of  Richmond,  Suuiiet.(<i) 

Justices — Interested-^  fVaiver  of  ohjection'^Malicious  trespass-^ 
Assertion  of  a  right. 

The  surveyor  of  the  roads  directed  trestles  to  he  put  at  intervals  on  either 
side  of  a  road,  on  which  fresh  graiiitc  had  been  laid,  to  confine  the 
traffic  to  a  particular  part  of  it  A,  drove  his  carriage  against  the 
trestles  to  knoch  them  dowfi^  in  alleged  assertion  of  a  right,  he  deeming 
the  surveyor  to  have  no  power  so  to  put  the  trestles  for  this  object.     One 

'  of  the  trestles  was  injured,  and  on  a  summons  against  A,,  under  the 
Malicious  Trespass  Act,  the  justices  convicted  and  fined  A,\s, 

By  a  local  act  the  justices  were  made  vestrymen^  and  became  interested  in 
the  property  in  the  trestles,  and  also  in  the  fine : 

Held^  firsts  that  the  justices  had  jurisdiction  to  convict:  and  scc&ndly, 
that  in  order  to  obtain  a  certiorari  to  quash  the  conviction  on  the  ground 
of  the  justices  being  interested,  the  party  should  show  on  the  face  of 
his  affidavits  that  neither  he,  nor  his  advocate  before  the  justices^  Anew 
of  the  objection  at  the  time  of  the  hearing. 

THIS  was  a  rule  nisi  for  a  certiorari  to  remove  a  conviction  by 
certain  Justices  for  the  Richmond  Division  of  the  county  of 
Surrey,  whereby  Lord  Huntingtower  was  convicted  of  wilfully 
injuring  certain  trestles  on  a  highway  near  Richmond,  Surrey. 

The  applicant  resided  at  Ricnmond,  and  had  frequent  occasion 
to  drive  along  the  highway  towards  Petersham.  On  the  occasion 
in  question  ho  was  driving  along  the  Lower  Road,  Richmond^ 
when  he  found  certain  wooden  stools  or  trestles  put  upon  the  road 
at  intervals,  on  alternate  sides,  by  direction  of  the  surveyor  of 
highways,  the  object  of  which  was  to  compel  those  who  drove  to 
keep  in  the  middle  of  the  road,  on  which  fresh  granite  had  been 
laid  down.  Lord  Huntingtower  being  under  the  belief  that  such 
obstructions  on  the  highway  were  illegal,  and  being  anxious  to  try 

(a)  Reported  bj  J.  TaoMPSOK,  Esq.,  Bamstcr-at-Law, 
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the  question  how  far  they  were  justifiable,  purposely  drove  against 
the  trestles,  and  overthrew  several  of  them.     He  did  not  intend  justxcm  of 
to  do  any  damage  to  them,  but  in  one  instance  damage  was  caused    Richmond, 
by  the  trestle  falling  over.     Lord  Huntingtower  afterwards  went      Surrey. 
and  informed  the  police  of  what  ho  had  done,  and  the  object  with        jggQ^ 

which  he  had  done  it.     The  inspector  summoned  him  before  the       ' 

Justices,  charging  him  with  wilfully  damaging  certain  trestles,  the     Maliciout^ 
property  of  the  vestrymen  of  Kichmond.     Having  acted  with  the  in^omiofa 
view  of  raising  the  legal  question,  his  Lordship  attended  by  his        right, 
family  solicitor  before  the  Justices,  and  stated  the  reasons  of  his 
conduct,  and  contended  they  had  no  jurisdiction,  as  his  Lordship 
acted  under  a  fair  and  reasonable  supposition  of  a  right 

The  Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  s.  24,  enacts, 
that  **if  any  person  shall  wilfully  or  maliciously  commit  any 
damage,  injury,  or  spoil,  to  or  upon  any  real  or  personal  property 
whatsoever,  either  of  a  public  or  private  nature,  &c.,  being  con* 
victed  thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay 
such  sum  of  money,  &c. ;  provided  always,  that  nothing  herein 
contained  shall  extend  to  any  case  where  the  party  trespassing 
acted  under  a  fair  and  reasonable  supposition  that  he  had  a  right 
to  do  the  act  complained  of,  but  that  every  such  trespass  shall  be 
punishable  in  the  same  manner  as  before  the  passing  of  this  act." 

The  Justices,  however,  did  not  think  the  case  came  within 
this  proviso,  and  convicted  Lord  Huntingtower  of  maliciously 
damaging  and  injuring  the  trestle,  and  ordered  him  to  pay  a 
fine  of  \8. 

L  HanneTiy  in  moving  for  the  rule,  contended  that  Lord  Hunting- 

F  tower  had  acted  only  with  a  view  to  raise  an  important  question, 

I  arid  that  the  slight  damage  that  had  occurred  to  the  trestle  was 

not  done  wilfully,  but  accidentally.     The  case  fell  within  the 

'  proviso,  and  the  Justices  had  no  jurisdiction. 

Crompton,  J. — The  word  **  reasonable  "  is  put  in  the  proviso. 
Can  you  contend  that  there  was  a  reasonable  supposition  of  a 
right?  This  regulation  of  roads  newly  repaired  is  well  known 
and  generally  understood,  and  it  was  not  reasonable  to  disturb  it. 

I  If  there  was  an  obstruction,  the  parties  might  have  been  indicted. 

Every  person  is  not  to  be  allowed  to  take  the  law  into  his  own 
hands  in  this  way. 

Hunnen. — There  was  no  intention  to  damage  the  trestle. 
CocKBURN,    C.  J.  —  Lord    Huntingtower  drove  against  the 
trestle,  and  so  did  unnecessary  damage.    The  Justices  may  have 

i  thought  that  not  a  right  thing  to  do. 

I  Hannau — There  is  another   objection ;   throe  of  the  Justices 

present,  and  acting,  were  vestrymen  of  the  parish,  and  so  owners 
of  the  property  injured.  The  fine  also  goes  to  the  vestrymen. 
Under  an  old  local  act  the  vestrymen  are  intrusted  with  the  care 
and  repair  of  the  road.     Lord  Huntingtower  was  not  aware  of 

i  this    disqualification    of  the    Justices    at   the    hearing    of   the 

I  summons. 

By  the  Court. — On  the  ground  of  the  three  Justices  being 
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B>Q«       interestecli  ^ou  may  take  a  rule ;  but  as  to  the  other  objeetion  to 

JnmoKs  OP  ^^  eoDviction  there  was  some  evidence  that  the  aiiplicant  had  not 

BicHicoND,    a  fair  and  reasonable  supposition  of  a  right,  and  the  Justices  had 

fiuBUBT,     jurisdiction. 

^^^  Cohen  showedscause  against  the  rule. — As  to  the  objection  of 

*       the  Justices  being  interested,  I  have  an  affidavit  which  states  the 

MaUcUm  belief  of  the  Justices  that  Lord  Huntingtower  knew  that  tho 
Ast^hHof^  Justices  resided  in  the  parish  of  Richmond;  and  if  so,  it  was  not 
rifiht,  open  to  him  to  take  the  objection,  for  every  one  is  presumed  to 
know  the  law,  and  the  local  act  makes  the  resident  Justices,  ves* 
trymen  ex  officio.  Dimes  v.  JTie  Grand  Junction  Canal  Company 
(3  H.  of  L.  759;  Paley  on  Conv.  38);  Reg.  v.  The  Cheltenham 
Commissioners  (1  Q.  B.  467).  The  maxim  Consensus  toUit  errorem 
applies. 

Cbompton,  J. — The  maxim  cannot  apply  to  such  a  ease  as  this, 
where  the  party  does  not  really  know  of  the  existence  of  the  dis^ 
qualification,  but  only  by  a  legal  fiction. 

Cohen. — Then  it  appears  that  the  defence  at  the  hearing  of  the 
summons  was  conducted  by  the  family  solicitor;  and,  although  the 
solicitor,  who  resides  in  Richmond,  makes  an  affidavit  in  support 
of  the  rule,  it  does  not  appear  that  he  did  not  know  of  the 
objection. 

Lush  and  Hamien,  in  support  of  the  rule. — Although  the 
solicitor  resides  in  Richmond,  nis  practice  is  in  London;  and  if 
permission  is  granted,  an  additional  affidavit  will  be  filed,  according 
to  the  fact,  that  he  was  not  aware  of  the  objection  at  the  time  of 
the  hearing. 

CocKBUBX,  C.  J. — The  objection  taken  is  of  a  very  technical 
nature,  as  it  cannot  be  supposed  that  the  Justices  could  have  been 
influenced  by  their  infinitesimal  interest  in  this  one  shilling  fine. 
The  Justices  properly  convicted  Lord  Huntingtower,  for  it  was 
not  necessary  for  him  to  drive  against  the  trestle  and  knock  it 
down  in  order  to  reuse  the  question. 

Lush. — Then  the  question  is,  did  Lord  Huntingtower  at  the 
hearing  consent  to  the  interested  Justices  acting  ?  There  is  no 
evidence  that  either  Lord  Huntingtower,  or  his  attorney,  knew  of 
the  objection.  The  local  act  was  an  old  one,  and  is  out  of 
print. 

Cromfton,  J. — ^It  is  quite  consistent  with  the  materials  before 
lis,  that  his  attorney  knew  all  about  the  act 

Lush. — Even  if  the  attorney  knew  of  the  objection  and  said 
nothing,  still  that  does  not  amount  to  acquiescence  in  the  interested 
Justices  deciding  the  case. 

CocKBURN,  C.  J. — ^Acquiescence  by  the  advocate  is  acquiescence 
by  the  principal. 

CocKBURN,  C.J. — I  am  of  opinion  that  the  objection  cannot  be 
sustained,  and  that  this  rule  must  be  discharged.  The  party  now 
objecting  is  bound  to  show  that  at  the  time  of  the  heanng  of  the 
summons  neither  he,  nor  his  representative  who  conducted  his 
defence,  knew  that  the  Justices  were  interested.    It  was  T&ot 
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necessary  that  the  attorney  should  deny  knowledge  of  the  fact,  *^ 

if  the  party's  non-affidayit  stated  it.     but  in  the  present  case  ji7«ncBs  or 

Lord  Hnntingtower  makes  an  affidavit,  and  denies  knowledge  on  Bichmomd, 

his  part,   and  the  attorney  also  makes  a  long  affidavit ;  and^  it  Subw. 

nownere  appears  that  the  attorney  was  ignorant  of  the  obiection  i^^^ 

at  the  time  of  the  hearing  of  the  summons,  though  it  might  well  ---- 

be  that  he,  an  attorney  residing  in  Bichmond,  knew  of  the  local  fl^^^ 

act  affecting  its  management,  by  which  the  Justices  were  made  a^^So!^/  o 

vestrymen  and  became  interested  in  the  fine.     The  objection  is  r^. 
siriciimmi  juris,  and  as  there  is  no  objection  to  the  conviction  on 
the  merits,  this  rule  must  be  discharged. 
The  rest  of  the  Court  concuiTed. 

Rule  discharged. 


COURT  OF  QUEEN'S  BENCH. 

Beo.  v.  Tufi  LoKGTON  Gas  Comfaxy.  (a) 

(Before  CocKBURNj  C.J.,  Wiqhtmah,  Cromptoh,  and  Hill,  J  J.) 
February  25,  I860. 

Indicimeni-^Nuisa9U!€'^Biffhu)ay'^Obstruct{an^'Layinffdo^  gasp^M. 

Town  comminUmers  empowered  by  statute  to  Ught  the  pubhc  streets  with 
gaSf  and  to  break  up  the  fbat-ways  and  carriage  ways  for  laying  down 
the  gas-pipes,  and  to  enter  into  contracts  with  other  companies  to  execute 
such  works,  cannot  confer  on  a  private  gas  company  not  having  any 
parHamentary  powers,  authority  to  break  up  the  footways  or  carriage- 
ways Jbr  the  purpose  of  laying  down  service  pipes  from  private  houses, 
and  connecting  them  with  the  main  pipes. 

A  householder  who  gives  directions  to  have  such  works  done  for  the 
purpose  of  lighting  his  koiise  with  gas,  is  liable  to  be  convicted  as  a 
principal  giving  orders  to  commit  a  nuisance. 

INDICTMENT  for  a  nuisance  in  breaking  up  the  paths  and 
streets  of  the  town  of  Longton,  Staffordshire. 
The  first  count  alleged  that  the  defendants  on  the  0th  August, 
1858,  in  the  High-street  in  Longton  aforesaid,  being  the  Queen's 
common  highway  used  for  all,  &c,  to  go,  return,  pass  and  repass 
on  foot  in  and  alon^  the  same  at  their  free  will  and  pleasure,  un- 
lawfully and  injuriously  did  dig  up  the  pavements  of  the  said 

(a)  Beportcd  by  J.  THoitrsosri  Eiq^  Bii>rister*at>L«w. 
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^^'       footway^  and  put  and  place  bricks,  earth,  &c.,  upon  the  said  foot- 
Tjik        ^^7>  ^°^  ^^^  make  therein  certain  holes  and  trenches,  and  laid 
L0210TOM     and  placed  down  iron  pipes  in  the  same,  whereby  the  highway 
Gas  CoMPAMy.  aforesaid  was  obstructed  and  incumbered. 

I860.  There  were  other  counts  charging  the  defendants  with  creating 

- —        a  similar  nuisance  in  other  streets  and  roads  in  the  town. 

^^"*2ir        ^^®  ^'®  ^'^^  *^^^  before  Crompton  J.  at  the  last  Stafford 

^*pipe$  «r   Spring  Assizes,  when  a  verdict  of  not  guilty  was  entered  as  against 

highicays.     four  of  the  defendants,  and  a  verdict  of  guilty  against  all  the  other 

defendants,  subject  to  the  opinion  of  the  Court  on  a  case. 

The  town  of  Longton  is  in  the  district  known  as  ^^The  FotterieSi'' 
and  contains  about  15,000  inhabitants.  It  is  two  miles  from 
Stoke-upon-Trent,  where  the  works  of  the  Stoke  Fenton  and 
Longton  Gras  Company,  hereinafter  called  the  Stoke  Fenton 
Company,  are  situate. 

Before  the  2  Vict.  c.  xliv.  Longton  was  not  lighted  by  gaa  at 
all.  By  that  act,  which  was  *'  An  Act  for  establishing  an  effec- 
tive police  in  places  within  or  adjoining  to  the  district  called  the 
Staffordshire  !Potteries,  and  for  improving  and  cleansing  the  same, 
and  for  better  lighting  parts  thereof,"  Longton  and  several  other 
towns  and  places  were  divided  into  four  districts,  called  respectively 
the  Longton,  the  Fenton,  the  Stoke,  and  the  Trentham  districts. 
Each  district  was  placed  under  the  government  and  direction  of 
separate  and  distinct  commissioners  of  police. 

^y  sect.  68  power  was  given  to  the  commissioners  to  light  the 
public  streets  and  places  of  Longton  with  gas  or  oil,  and  to  execute 
the  necessary  works,  or  to  enter  into  contracts  with  any  company 
or  other  persons  to  execute  the  same,  but  not  to  fix  any  lamps, 
or  carry  any  pipes  through  or  against  any  dwelling»nouse  or 
private  building  without  tne  consent  in  writing  of  the  owners  or 
occupiers  thereof. 

By  sect.  69  the  commissioners  were  empowered,  in  case  they 
should  think  proper  to  light  the  said  public  streets  and  places,  to 
dig  and  break  up  the  soil  of  any  footways  and  carriage-ways,  and 
to  lay  down  pipes,  &c.,  and  from  time  to  time  to  take  up  and 
repair  the  same,  restoring  the  soil  to  its  former  state. 

By  sect.  83  it  was  provided  that  the  expenses  of  lighting  should 
be  defrayed  by  a  rate  on  the  occupiers. 

Soon  after  the  passing  of  the  said  act,  the  Stoke  Fenton  Com- 
pany was  establisned,  and  subsequently  incorporated  by  21  Vict, 
c.  XI.,  for  the  purpose  of  supplying  Stoke  Fenton  and  the  places 
adjacent  with  gas ;  and  the  company  erected  gasworks,  ana  laid 
down  mains  and  pipes  for  public  and  private  lighting  through  the 
streets  and  footways  of  Longton,  and  other  places.  Since  that 
time  the  commissioners  have  from  time  to  time  contracted  with 
the  company,  for  lighting  the  public  streets  and  places  within 
Longton,  and  other  portions  of  the  Longton  district ;  and  the 
company  have  accordingly  lighted  the  public  streets  and  places, 
and  also  private  houses  and  buildings.  The  only  authority  which 
they  had  for  breaking  up  the  streets  and  footways,  and  laying 
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'down  tfce  mains  for  public  or  private  ligbtibg,  was  the  permission      .^■**- 
given  to  them  by  the  Longton  Commissioners  under  the  said  act.  ^qb 

While  the  21  Vict.  c.  xi.  was  before  Parliament,  a  company    .Losgto* 
was  established  under  the  name  of  the  Longton  Gas  Company  ^^^  Cqmpaht. 
(Limited),   hereinbefore  called  the   Longton  Company,  and  in        iggo. 

August,  1858,  the  last-mentioned  company  began  to  erect  their     '  

works-  ^  uf^n 

',  The  contract  entered  into  by  the  commissioners  with  the  Stoke  g^^ip^^i^ 
Fenton  Company  expired  on  the  1st  May,  1858,  and  was  not  Mghway$, 
renewed.  On  the  15th  June  they  contracted  with  the  Longton 
Company  for  the  supply  of  gas  to  the  public  lamps  for  the  term 
of  three  years,  upon  the  same  terms  as  they  had  previously  con- 
tracted with  the  Stoke  Fenton  Company ,^nd  also  conferred  on 
the  Longton  Company  the  same  powers  for  breaking  up  the 
streets  and  laying  pipes  within  the  Longton  district  which  they 
had  conferrea  on  the  Stoke  Fenton  Company,  The  Longton 
Company  accordingly  made  a  contract  with  one  William  Moore, 
for  laying  the  necessary  mains  and  pipes  for  the  purpose  of  carry- 
ing out  tneir  contract  with  the  commissioners,  and  the  work  was 
commenced  on  the  9th  August,  1858. 

The  only  act  proved  against  Knight,  one  of  the  defendants 
against  whom  a  verdict  of  guilty  was  entered,  was  that  h^  being 
the  owner  and  occupier  of  a  house,  contracted  with  the  Longton 
Company  to  have  it  lighted,  and  that  he  then  directed  the  work- 
men of  the  Longton  Company  to  lay  down  the  service  pipes  for 
the  purpose  of  connecting  his  house  with  the  company's  maips, 
which  was  accordingly  done.  Another  defendant,  William  Moore, 
was  the  contractor  with  the  Longton  Company  as  aforesaid ;  an- 
other, William  Hunt,  was  the  manager  of  the  company ;  and  the 
others  were  labourers  in  the  employ  of  the  company.  These 
defendants  besides  making  the  necessary  excavations  for  laying 
down  the  mains  and  carrying  service  pipes  to  the  various  public 
lamps  in  the  Longton  district,  also  caused  to  be  dug  a  great  mai;iy 
other  trenches  in  the  different  parts  of  the  streets  and  highways  of 
the  district  for  the  purpose  of  laying  down  service  pipes,  in  order 
to  supply  gas  to  private  individuals  for  the  lighting  of  private 
houses  and  shops. 

The  defendants  used  all  reasonable  dispatch  in  digging  tlie 
trenches  and  laying  down  the  pipes,  and  ii|  restoring  tne  streets 
and  highways ;  and  during  the  time  that  the  trenches  were  being 
dug  and  were  open,  and  the  pipes  being  laid,  the  streets  and  high- 
ways were  not  otherwise  interfered  with  than  was  necessary  for 
digging  the  said  trenches  and  laying  the  said  pipes.  Before  the 
said  works  were  commenced,  the  Longton  Company  had  obtained 
the  consent  of  the  board  of  surveyors  of  highways  of  the  town  of 
Longton,  and  the  approval  and  consent  of  the  inhabitants  of 
Longton,  assembled  in  a  public  meeting  convened  by  the  chief 
bailiff. 

The  lord  of  the  manor  of  Longton  had  also  given  a  simiiat 
consent.    . 
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Bko*  The  questions  for  the  opinion  of  the  court  were:  (1)  Whether 

f^^       under  the  circumstances  Knight  ought  to  be  found  guilty,^ 
LoHQTov         (2)  Whether  the  verdict  of  guuty  was  to  stand  against  the 
0a8  Compavt.  other  defendants,  as  regards  the  acts  done  for  the  purpose  of  the 

I660t       public  Hghting  of  the  streets,  roads,  &c. 

—  (3)  Whether  the  verdict  of  guilty  was  to  stand  against  the 

JViiw«ic8—    other  defendants,  as  regards  the  acts  done  for  the  purpose  of  supply- 
^^in^  ing  gas  to  private  individuals  for  the  lighting  of  private  houses, 
kii^kwayt.     shops,  buildings  and  places. 

Jaovill  {PigoUi  Serjt.  and  ScoUand  with  him)  for  the  prosecutors. 
The  defendants  could  have  no  authority  to  break  up  the  streets, 
except  it  was  conferred  by  some  statute.  Under  the  2  Vict  c  xliv., 
the  commissioners  ha§^  power  to  authorise  the  breaking  up  of 
the  streets  for  public  purposes  only,  not  for  lighting  private  houses. 
In  the  Gasworks  Clauses  Act  1847,  10  &  11  Vict.  c.  15,  ss.  6-12, 
a  variety  of  provisions  and  safeguards  is  introduced  to  prevent 
undue  interference  with  the  public  rights  by  the  breaking  up  of 
streets  for  the  purpose  of  laying  pipes.  A  mere  private  joint- 
stock  company,  like  the  Longton  Gas  Company,  not  incorporated 
or  authorised  by  act  of  Parliament,  has  no  authority  to  break  up 
the  public  street  for  the  purpose  of  laying  down  mains  and  service 
pipes.  The  parties  who  gave  their  consent,  as  stated  in  the  case, 
could  not  confer  any  power  to  do  what  the  defendants  did.  Cases 
cited:— £/&  v.  The  Sheffield  Gas  Consumers  Company,  2  EU.&  Bl. 
767  J  Bradbee  v.  The  Governors  of  Christ's  Hospitaly  5  Scott  N.  R. 
79. 

Sir  Fittroy  Kelly  {Huddleston  and  M'Mahon  with  him)  for  the 
defendants. — The  question  now  to  be  decided  was  not  raised  in 
EHU  v.  The  Sheffield  Gas  Consumers  Company.  In  Rex  v.  Jones 
(3  Camp.  230),  Lord  EUenborough  said;  '*If  an  unreasonable 
time  is  occupied  in  delivering  beer  from  a  dray  into  the  cellar  of  a 
publican  it  is  a  nuisance.  A  cart  or  a  waggon  may  be  unloaded  at 
a  gateway,  but  this  must  be  done  with  promptness.  So,  as  to  the 
repairing  of  a  house;  the  public  must  submit  to  the  inconvenience 
necessarily  occasioned :  but  if  this  inconvenience  is  prolonged  for 
an  unreasonable  time,  the  public  have  the  right  to  complfun,  and 
the  party  may  be  indicted  for  a  nuisance."  It  is  found  that  the 
works  of  the  defendants  were  done  with  reasonable  dispatch.  The 
soil  below  the  surface  of  the  streets  belongs  to  the  owners  of  the 
adjoining  land^  ad  Hiedium  Jilum  vice.  [OoCEBUBN,  C.  J. — The 
public  acquire  the  rights  subject  to  the  right  of  the  individual  owners 
to  have  the  use,  for  instance,  of  a  hole  for  the  coal-cellar.] 
Every  dedicator  of  a  way  must  be  taken  to  have  reserved  to  himself 
rights  for  the  enjoyment  of  his  own  property,  ^.^.,  for  supplying 
his  house  with  li^ht,  fuel  and  water.  If  a  person  is  to  be  restricted 
to  using  the  highway  as  a  way  merely,  he  could  not  put  a  ladder 
up  for  the  purpose  of  doing  anything  to  his  house :  {R.  v.  fFardf 
4  Ad.  &  Ell.  384 ;  K  v.  Betts,  16  Q.  B.  1022 ;  R.  v.  Russell,  23 
L.  J.  173,  M.C.) 

Cur*  adv.  vuli* 
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CooKBuitN,    C.J. — ^Tbe  indiotment  in  this  case   diarged  the       ^i^* 
defendants  with  obstructing  certain  highways  and  footways  in  the        j^ 
town  of  Longton  in  the  county  of  Stafford,  by  placing  earth  and     Lomotost 
bricks  there,  and  by  di^ng  trenches  therein.  At  the  trial,  certain  ^^  Compakv. 
of  the  defendants  were  convicted,  subject  to  the  opinion  of  this       ^^ 

court  upon  a  special  case, from  which  the  following  racts  appeared:        

— In  the  town  of  Longton  there  was  a  gas  company,  established  i^J^T*^ 
by  an  act  of  Parliament,  which  incorporated  the  proyisions  of  the  ^^ipes  t^ 
General  Gas  Companies  Act.  There  was  also  a  body  of  commis-  highways, 
sioners  for  the  purpose  of  public  lighting,  with  powers  to  lay  down 
mains  and  pipes  for  the  public  lighting  of  the  town,  but  with  no 
powers  to  supply  or  lay  down  pipes  for  the  supply  of  private  houses 
or  individuals.  The  commissioners^  who  had  formerly  been  supplied 
with  gas  by  the  old  company,  entered  into  a  resolution  to  transfer, 
and  did  duly  transfer,  their  powers  to  the  defendaots  the  Longton  Gras 
Company  (Limited),  who  were  a  joint-stock  company,  but  without 
any  parliamentary  powers  as  a  gas  company.  The  mdictment  was 
preferred  against  the  company  for  obstructing  the  public  highway 
by  opening  trenches  and  laying  down  pipes,  and  conveying  gas  to 
the  public  lights,  and  to  private  houses.  On  the  argument 
before  us,  it  was  conceded  on  the  part  of  the  Crown  that  the 
conviction  could  not  be  sustained  against  the  defendants  in  respect 
of  the  acts  done  in  making  and  laymg  down  mains  and  pipes  for 
the  public  lighting  of  the  town,  the  acts  in  such  respect  being 
authorised  by  the  powers  transferred  to  them  by  the  commissioners. 
It  was  admitted  on  the  part  of  the  defendants,  that  they  had  no 
parliamentary  powers  wnich  gave  them  authority  to  create  ob- 
dtructions,  or  lay  down  pipes  K>r  private  supply.  The  c[uestion, 
therefore,  was  confined  to  the  acts  done  by  the  defendants  m  laying 
bricks  and  earth  and  di^ng  trenches  in  one  instance  across  the 
street,  but  in  the  other  instances  across  the  footway  of  the 
street,  for  the  purpose  of  laying  down  supply  or  service  pipes  to 
private  houses  Arom  the  mains  laid  down  imder  the  powers  of  the 
commissioners  for  public  lighting.  It  appeared  that  these  service 
pipes  had  been  laid  down  by  the  joint-stock  company  at  the 
request  and  by  the  direction  of  the  owners  of  the  houses ;  and  that 
they  had  been  so  laid  down  carefully,  without  creating  any  unneces- 
sary nuisance.  It  was  not  disputed,  however,  that  the  highway  was 
obstructed,  so  as  to  amount  to  an  indictable  nuisance,  unless  the 
defendants  were  justified  in  committing  the  acts  complained  of  in 
the  exercise  of  the  right  of  each  householder,  to  make  such  dight  tem- 
porary obstruction  on  a  highway  or  footway  as  miffht  be  necessarily 
incidental  to  the  enjoyment  of  his  property,  sucn,  for  example,  as 
the  obstruction  caused  in  uring  the  common  coal-holes  in  the 
pavements,  the  unloading  of  carts,  the  putting  up  boards  for 
repairing  and  other  miliar  temporary  obstructions.  We  are  of 
opinion  that  the  present  case  mes  not  fall  within  anjr  of  the 
exceptions  to  the  general  law  as  to  the  obstructions  of  highways. 
We  find  no  authority,  according  to  which  so  wide  and  uirge  an 
exception  to  the  general  rule  is  established,  as  would  allow  either  a 
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^^'  private  person,  or  any  body  acting  at  the  request  of  private  persons^ 
The  ^  ^P^^  ^^^  streets  for  die  purpose  of  supplying  private  houses  with 
LoNQTON  water  or  gas  from  sources  from  which  a  supply  of  water  or  gas  may 
^^  ?^^^'  ^®  procured.  Such  an  act  is  not  in  any  respect  a  user  of  the  high- 
way such  as  occurs  when  a  cart  or  carriage  stops  before  a  door^ 
or  where  goods  are  unloaded  on  the  highway,  to  be  immediately 
taken  into  the  house.  Such  matters  may  well  be  said  to  be  a  use 
of  the  highway  as  a  highway;  and  this  is  made  more  clear  by  the 
rule,  that  when  there  is  an  excess  or  abuse,  in  such  case,  the  party 
is  indictable.  Thus,  where,  instead  of  usins  the  highway  merely  for 
taking  the  goods  in,  the  party  sawed  blodis  of  wood  in  the  street 
before  takms  them  in,  he  was  held  to  be  indictable  for  so  doing.  The 
case  put  of  the  coal-holes  in  the  pavement  of  a  street  is  perhaps  the 
one  apparently  most  in  favour  of  the  defendants.  It  is  not,  however, 
to  be  assumed  that  there  is  any  riffht  in  the  owner  of  a  house,  to  open 
the  pavement  to  make  a  new  coal-3iole,  where  none  has  existed  before. 
He  could  not,  we  think,  make  a  new  hole  in  the  middle  of  the  street 
if  his  cellar  extended  so  far.  In  many  instances,  no  doubt,  such 
coal-holes  may  be  of  right,  as  where  they  have  been  made  when 
the  houses  were  first  bmlt,  and  so  as  was  suggested  during  the 
argument,  the  highway  has  been  dedicated  subject  to  such  use. 
In  many  cases  of  a  smgle  obstruction  for  a  short  time,  for  the 

Eurpose  of  obtaining  some  such  advantage,  there  would  probably 
^  e  no  indictment,  uthough  the  partpr  might  strictly  be  liable  to 
indictment,  and  although,  were  such  instances  multiplied,  it  might 
become  necessary  to  indict.  It  may  be  also  that  the  almost 
universal  use  of  coal-holes'  may  have  led  to  their  not  being  com- 
plained of,  as  they  might  be,  from  their  being  regarded  as  a  usual^ 
if  not  a  necessary  means  of  enjoying  the  house,  if  made  in  their  usual 
place.  They  do  not,  in  any  of  these  respects,  appear  to  be  analogous 
to  the  case  now  before  us,  for  there  is  no  evidence  that  the  nght 
here  claimed  originated  in  any  reservation,  nor  is  its  exercise  matter 
of  absolute  necessity,  nor  is  it  one  ordinarily  exercised  by  the  owners 
of  property,^  except  under  parliamentanr  powers,  and  subject  to 
regulations  imposed  for  the  protection  of  the  public  The  case  is 
not  one  of  absolute  necessity  either  for  the  party  or  the  public, 
as  in  the  case  of  a  hoarding  required  during  the  repairing  of  a 
house,  to  protect  the  public,  or  in  the  case  of  putting  a  ladder 
against  a  house  to  clean  windows,  or  to  escape  in  the  case  of 
fire.  General  convenience  is  greatly  against  the  allowing  private 
persons  or  companies,  without  parliamentary  powers,  to  interfere 
from  time  to  time  with  the  public  streets.  The  making  such 
openings  from  time  to  time  for  water,  gas,  sewage  and  other  pur- 
poses, and  the  opening  of  the  streets  for  repairs  and  dterations, 
are  a  serious  inconvenience  even  when  done  under  the  restrictions 
which  an  act  of  Parliament  puts  upon  the  persons  clothed  with 
parliamentary  authority  so  to  act;  and  it  would  be  difficult  to  see 
how  far  the  annoyance  might  extend,  if  unauthorised  dealings  of 
this  nature  with  the  highways  were  allowed.  Is  every  private 
person  to  be  at  liberty  to  open  the  street  for  the  purpose  of  laying 
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down  a  pipe  to  any  gasworks,  or  to  any  conduit  of  water^  or  to 
any  well  or  fountain  in  a  market-place  ?     How  far  is  such  right        jhb 
to  extend  ?    If  everybody  may  lay  down  a  pipe  from  the  nearest     Longtok 
water,  or  gas,  how  great  would  be  the  inconvenience  from  the  ^^  Ootcpaht. 
continual  opening  of  the  streets  for  the  first  laying  down  and        1350. 
for  the  constantly  recurring  purpose  of  repairing.     Were  such       -; — 
private  rights  as  to  gas,  sewerage,  and  water-pipes  to  be  allowed,  /^"^^"'^JJJ, 
the  highways  would  be  in  a  constant  state  of  obstruction.     The   JSr^pet  in 
present  is  an  exceptional  casc^  where  it  happens,  from  the  fact  of     ^hwa^, 
the  muns  being  laid  for  public  purposes,  that  it  is  more  easy  to 
get  at  the  supply  of  gas,  tnan  in  ordinary  cases ;  but  this  ought  not 
to  affect  the  pvinciple.     The  case  does  not  seem  to  us  to  fall  within 
what  may  be  called  the  ordinary  incidents  and  rights,  which  in  com- 
mon sense  and  from  common  use,  are  understood  to  appertain  to  the 
enjoyment  of  property.     On  the  contrary,  such  a  rignt  as  is  here 
dfomed  of  interfering  with  the  streets  is  never  exercised  except  under 
the  authority  of  acts  of  Parliament  conferring  special  powers,  with 

Seat  care  and  under  proper  control,  in  the  case  of  ma  by  placing 
6  companies  supplying  it  under  the  provisions  of  the  Genend 
Gasworks  Companies  Act,  according  to  which  the  parties  are  sub- 
jected to  wholesome  restrictions,  and  to  the  control  of  the  magis- 
trates. We  think,  therefore,  that  the  obstructions  in  question  are 
indictable,  and  that  the  conviction  was  right;  and  the  verdict  must 
be  entered  accordingly.  A  question  was  raised,  but  not  very 
seriously  pressed,  as  to  whether  one  of  the  defendants,  who  had 
^ven  directions  to  have  the  particular  works  done  to  his  own  house, 
was  properly  convicted.  On  this  we  entertained  no  doubt,  as  the 
party  giving  orders  to  commit  a  nuisance  is  a  principal  in  the 
transaction.  It  was  agreed  at  the  trial  that  the  defendants  should 
be  at  liberty  to  turn  the  case  into  a  special  verdict,  if  the  Court 
should  think  fit  to  give  them  leave  so  to  do,  and  conadering  the 
importance  of  the  question,  we  think  it  quite  right  that  such  leave 
should  be  given.  If  that  course  be  taken,  that  which  was  con- 
ceded in  the  argument,  must  be  found  as  a  fact  in  the  special 
▼erdict,  namely  that  there  was  obstruction  to  the  road;  and 
the  question  must  be,  as  to  whether  the  parties  are  indictable  for 
making  such  obstructions  under  the  circumstances.  Our  judg- 
ment will  be  for  the  Crown  as  to  the  obstructions  arising  from 
laying  down  the  service  pipes. 

Judgment  for  the  Crown. 
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;  ■  J; ;  COURT  OF  QUEEN'S  BENCH. 

,^  [,;','  January  26,  1860. 

o  It ;.,  .  ,  Clark  v.  Hague. (a) 

"  ^iffrueUy  to  animaU-^Cock'JighHng — Aiding  or  asnsting 
;!  :,v  .  12  4-  13  Vict.  C.92,  «.3. 

tpi^fl&S  4^  13  Vict,  c,  92,  s,  3,  enacts  that  every  person  who  $hail  keep 
[i/cvi^use  or  act  in  the  management  of  any  place  for  the  purpose  ^ 
-Ifightkng  or  hatting  any  buU^  bear,  badger,  dog^  cock,  or  other  animai, 
^^/is&ail  be  liable  to  a  penalty  not  exceeding  51,  for  every  day,  ^.  And 
0  >  ^fni  P^^^on  who  shall  in  any  manner  encourage,  atd,  or  assist  at  the 
:  'J^h^''^9  ^^  halting  of  any  bull,  iv,,  cock,  or  other  animal  as  cforesaid, 
,  sjiall  forfeit  and  pay  a  penalty  not  exceeding  51.  for  every  such 
t  ^ence : 
tJeld^that  aiding  or  assisting  at  the  fighting  or  baiting  must  occur  at  a 

,^lace  kept  or  used  for  the  purpose,  to  constitute  an  offence  under  the 

ibbve  section, 

ip(i[SE  Stated  bj  Jufitioes  under  20  &  21  Yict.  o.  43. 
\iifjjAt  a  Petty  Sessiona  in  and  for  the  division  of  Lough- 
bdroiigh,  in  the  oountj  of  Leicester,  on  the  7th  April,  1859,  before 
twO)^of  Her  Majesty's  Judtices  of  the  Peace  in  and  for  the  said 
eocmly,  an  information  in  writing,  prdTerred  by  Samuel  Hague, 
b£  .Loughborough,  licensed  victuidler,  hereinafter  called  the 
i^espondent,  under  sect.  3  of  12  &  13  Vict.  c.  92,  was  heard  and 
detteiimined,  in  which  information  it  was  alleged  that  the  appellant 
Olaar^,  on  the  2nd  March  then  last  past,  at  the  parish  of  Lough^^ 
laenbugh,  did  encourage,  aid  and  assist  at  the  fighting  of  two  cocks 
then  being  fought  in  a  certain  place  (to  wit),  a  Dowluig-alley  there 
in  the  occupation  of  the  said  appellant,  then  kept  and  used  for  the 
purpose  of  fishting  '  cocks,  contrary  to  the  provisions  of  the  said 
statute,  intitmed  '*  An  Act  for  the  more  effectual  prevention  of 
cruelty  to  animals."  And  upon  such  hearing  the  appellant  was 
duly  convicted,  **  for  that  he  the  said  appellant,  on  the  said  2nd 
day  of  March,  at  the  parish  of  Loughborough  aforesaid,  did 
encourage,  aid  and  assist  at  the  fighting  of  two  cocks  then  and 
there  being  fought,  contrary  to  the  provisions  of  the  said  act, 
intituled  ^*  An  Act  for  the  more  effectual  prevention  of  cruelty  to 

(a)  Reported  by  J.  Tbompsow,  Esq^  BArriiter-at-Law. 
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animals."  And  the  said  appellant,  for  his  said  offencfei/'^^riS  tP^Ai 
a^jud^ed  to  forfeit  and  pay  the  sum  of  10s.  to  be  paid  and  a^pB^  v^^ 
accor£ng  to  law,  and  also  to  pay  to  the  said  respondent  tU^'^ilM  ^^^ ' 
of  155.  for  his  costs  in  that  behalf,  and  that  if  the  said  sevfetifl  ^W^- 
sums  should  not  be  paid  forthwith,  the  said  appellant  sholild^'b^ 
imprisoned  in  the  House  of  Correction  at  Leicester^  in  tfi^ileJEtM 
county,  for  the  space  of  fourteen  days,  unless  the  said  sevetal^ktuns 
should  be  sooner  paid.  ' ^  /"' . ^^ 

And  the  said  appellant  being  dissatisfied  with  such  determ)nit^ 
tion,  upon  the  hearing  of  the  said  information,  as  being  errbhtb^ 
in  point  of  law,  did,  pursuant  to  sect.  2  of  20  &  21  Yict^c.^4!| 
apply  in  writings  within  three  days  after  the  said  determinaii6&^ti> 
tne  said  Justices  to  state  and  sign  a  case  setting  forth  the  fact^^a^d 
the  grounds  of  such  our  determination  as  aforesaid,  for  the  (^diniojQi 
thereon  of  the  Queen's  Bench.  '  M  ^''^' 

At  the  hearing  of  the  aforesaid  information  it  was  proved  diPu^i 
part  of  the  informant,  the  respondent  in  this  appeal^  that  6&  'iht 
2nd  March,  at  a  bowling-alley  belonging  to  the  appellant's  IK^  *" " 
victualling  house  at  Loughborough   aforesaid,  two  cocts'^ 
fought  by  the  appellant  and  one    John  Taylor.     We  wfe! 
opinion  on  the  evidence  produced  before  us  that  the  said  kt)p\ 
and  the  said  John  Taylor  did  resort  to  the  said  bowling-alrejT 
the  intention  of  causmg  the  said  cocks  to  fight  together  ther^j'and 
that  they  did  encourage,  aid  and  assist  at  the  fighting  of  the  said 
two  cocks  at  the  said  place,  but  it  was  not  proved  before  us  tbat 
in  any  other  instances  had  cocks  been  fought  there.  '  Ivk 

Upon  the  hearing  of  the  said  information  it  was  conten^ea\aft 
the  part  of  the  appellant  that  there  was  no  offence  cfotiitfiitti^ 
withm  the  intent  and  meaning  of  the  3rd  section  of  the  12|'«  1$ 
Vict.  c.  92,  inasmuch  as  the  said  section  only  applied  to  encohrj  ' 
aiding,  or  assisting  at  the  fighting  of  cocks  in  anv  place  fe^ 
l:ept  or  used  for  tnat  purpose,  as  mentioned  in  the  first  dldttse"  l^ 
the  said  section,  viz.,  a  place  so  kept  or  used  for  the  trtttjit^e 'tif 
fighting  any  cocks,  as  to  subject  the  keepers  thereof  to  tn^*p^Sdid%^ 
fixed  by  the  said  section,  and  that  it  did  not  appear  that'  t&^'^m 
bowling-alley  was  a  place  so  kept  or  used.  r  MiiJ  .hjvt 

We,  nowever,  were  of  opinion  that  the  words  *'  cvefj^'^8?66il 
who  shall  in  any  manner  encourage,  aid,  or  assist  at  the'.£^Btibg 
or  baiting  of  any  bull,  bear,  badger,  dog,  cock,  or  other  tAiMSi  iS 
aforesaid,  shall  forfeit  and  pay  a  penalty  not  exceeding  ol^'-^Htii^ 
tained  in  the  concluding  clause  of  the  said  3rd  section,  a^plS^'M 
the  encouraging,  aiding,  or  assisting  at  the  fighting  of  cdcks'iii 
any-  place,  and  that  the  words   "  as   aforesaid "  meant  '  **jiHifet 


being  also  of  opinion  that  the  evidence  given  before  us  Hhju^iA 
the  case  within  the  concluding  clause  of  the  said  3rd  ^eciiiH,^^ 
convicted  the  said  appellant  of  encouraging,  aiding  and  kaiitiimg 
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CLA3B3L      at  the  fighting  of  two  cocks  at  Loughborough,  considering,  acoord- 
Hiloux.      ^^S  ^^    ^^^    construction  of  the  act  as  above  stated,  that  the 

portion  of  the  information  which  alleged  that  thej  were  fought  in 

I860.  a  place  kept  or  used  for  the  purpose  of  fighting  cocks  was  not 
^ny^j^  ^  a  material  all^ation^  and  consequently  might  be  treated  as 
anmab-^     irrelevant  matter. 

CoOf-jSffMiff.  ^  The  question  of  law  arising  on  the  above  statement  is,  whether 
it  is  an  offence  within  the  intent  and  meaning  of  the  3rd  section 
of  the  said  statute,  to  encourage,  aid,  or  assist  at  the  fighting  of 
cocks  in  anv  place,  or  only  in  a  place  so  kept  or  used  for  the  pur- 
pose of  %hting  cocks  as  to  subject  the  keeper  thereof  to  the 
penalty  prescribed  in  the  first  clause  of  the  said  section. 

Hat/esy  Serjt.,  for  the  appellant. — It  is  no  offence  under  the 
12  &  13  Vict,  c  92,  s.  3,  to  fight  cocks,  unless  in  a  place  kept  for 
that  purpose.  The  object  of  the  Legislature  was  to  put  down 
places  kept  for  bull-baiting  and  cock-f^htinc;,  and  it  does  not  meet 
the  case  of  fighting  cocks  on  premises  not  kept  or  used  for  that 
purpose. 

Hill,  J. — If  a  person  in  his  own  poultry-yard  encouraged  two 
cocks  to  fight,  would  he  be  within  the  enactment  ? 

Hayes. — No.  Statutes  referred  to,  3  &  4  Will.  4,  c.  19,  and 
5  &6WiU. 4,0.59. 

No  counsel  appeared  for  the  respondent. 

Cur.  adv.  vulL 

Blackburn,  J. — This  is  a  case  stated  under  the  20  &  21  Vict, 
c.  43,  for  our  opinion  on  a  question  of  law,  stated  to  be,  whether 
it  is  an  offence  within  the  intent  and  meaning  of  the  3rd  section 
of  the  12  &  13  Vict  c.  92,  to  encourage,  aid,  or  assist  at  the  fight- 
ing of  cocks  in  anv  place,  or  only  in  a  place  so  kept  or  used  for 
the  purpose  of  fightmg  cocks  as  to  subject  the  keeper  thereof  to 
the  penalty  prescribed  by  the  first  clause  of  the  section.  The 
3rd  section  enacts,  "  that  every  person  who  shall  keep  or  use,  or 
act  in  the  management  of  any  place,  for  the  purpose  of  fighting,  or 
baiting  any  bull,  bear,  badger,  dog,  cock,  or  other  kind  of  animal^ 
whether  of  domestic  or  wild  nature,  or  shall  permit  or  suffer  any 
place  to  be  so  used,  shall  be  liable  to  a  penalty  not  excelling  5L 
for  every  day  he  shall  so  keep,  or  use,  or  act  in  the  management 
of  any  such  place,  or  permit  or  suffer  any  place  to  be  used  as 
aforesaid,  provided  always  that  every  person  who  shall  receive 
money  for  the  admission  of  any  other  person  to  any  place  kept  or 
used  for  any  of  the  purposes  aforesaid,  shall  be  deemed  to  be  the 
keeper  thereof."  So  far  the  meaning  of  the  act  is  plain;  it  creates 
a  substantial  offence,  that  of  keeping  or  usin^  a  place  for  the  pur- 
pose of  baiting  animals.  The  act  proceeds  m  the  same  section : 
^' And  every  person  who  shall  in  any  manner  encourage,  aid,  or 
assist  at  the  fighting,  or  baiting  of  any  bull,  bear,  badger,  dog^ 
cock,  or  other  animal  as  aforesaid,  shall  forfeit  and  pay  a  penalty 
not  exceeding  5L  for  every  such  offence."  The  Legislature  here 
employs  words  apt,  if  intended  to  describe  the  accessories  to  the 


CBIUNAL  LAW  CASBS. 


327 


offence  stated  preyioasly  in  the  Bection,  but  not  apt  if  intended  to 
-create  a  fresh  offence.  It  cannot  be  snpposed  that  the  Legislature 
intended  that  those  who  were  the  principals  in  fighting  the  animals 
should  be  exempt  from  the  penalty  imposed  on  those  who  encourage> 
aid  and  assist  therein ;  and  treating  it  in  this  way,  we  are  much 
confirmed  hy  looking  at  the  former  act,  5  &  6  WilL  4,  c  59,  s.  3, 
for  which  the  present  enactments  are  substituted,  and  which  clearly 
only  affected  those  who  frequented  such  places.  We  think,  there- 
forcj  the  intention  of  the  Legislature  was,  that  the  penalty  should 
be  imposed  on  those  who  were  uding  or  assisting  at  the  fighting  or 
baiting  of  any  bull,  bear,  badger,  dog,  cock  or  other  animal  as 
aforesaid/'  that  is,  *'  at  any  place  so  kept  or  used  for  any  of  the 
purposes  aforesaid." 

Conviction  quashed* 


Olabk 

V. 

Haqub. 

1860. 

Ow%  to 

animaU — 

Coch-fghtmng. 
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fxelanti. 

COURT  OF  CRIMINAL  APPEAL. 

June  18,  I860. 
(Before  Lefbot,  C. J.,  O'Bbien,  J.,  Hayes,  J.,  Fitzqbbald,  B., 

and  FiTZGEBALD,  J). 

Reg.  v.  TowEY.(a) 

Perjury — Evidence  in  corroboration. 

It  is  not  necessary  that  the  evidence,  produced  to  corroborate  the  first 
witness  to  an  assignment  of  perfury,  should  amount  to  a  direct  con* 
tradiction  of  the  statement  made  by  the  prisoner,  upon  which  the 
perjury  was  assigned. 

Where,  therefore,  the  alleged  perjury  was,  that  the  prisoner  swore  that  a 
certain  promissory  note  was  not  in  his  handwriting,  and  one  witness 
having  suxrm  that  he  saw  the  prisoner  write  the  note,  a  second  witness 
was  produced,  and  in  corroboration  stated  that  the  prisoner  said  at  a 
subsequent  meeting  ^*that  he  could  prove  the  note,"  although  at  the 
time  there  was  none  before  him. 

Held  to  be  sufficient* 

THE  indictment  in  this  case,  upon  which  the  prisoner  was 
convicted,  charged  that,  on  the  8th  day  of  Julj,  1859,  on  the 
trial  of  a  civil  bill  then  pending  before  the  chairman  of  the  county 
of  Mayo,  at  Ballina,  in  which  one  Owen  Stenson  was  plaintin^ 
and  one  JPatrick  Towey  was  defendant,  and  in  which  it  became  a 
material  question  to  ascertain  whether  a  certain  promissory  note 
then  produced,  or  any  part  of  it,  was  in  the  hanawriting  of  the 
prisoner,  and  whether  the  name  *^  Thomas  Towey/'  as  a  witness 
to  the  said  note,  was  in  his  handwriting.  The  prisoner  being  duly 
sworn,  wisely  and  maliciously  deposed  and  swore  in  the  words 
following :  *^  The  note  produced  is  not  in  my  handwritings  or  any 
part  of  ity  and  the  name  ^  Thomas  Towey,'  as  a  witness,  is  not  in 
my  handwriting,"  whereas  in  truth  he  then  well  knew  that  the 
note,  and  every  part  thereof,  was  in  his  handwriting,  and  that  the 
name  '^  Thomas  Towey  "  was  in  his  handwriting. 

On  the  trial,  before  Mr.  Baron  Fit2gerald,  at  the  last  assizes 

(a)  Beportad  bj  A  D.  HoGuSTT^  £sq.»  Btfristcr-At-Law. 
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This  note  was  retained  by  direction  of  the  chairman,  since  the 
trial  of  the  ciTil  bill^  he  having  directed  a  prosecution  for  peijury 
gainst  the  prisoner,  and  was  now  produced  by  the  clerk  of  the 
Crown* 

The  promissory  note,  when  produced,  had  a  piece  of  brownish 
coloured  paper  pasted  on,  and  partially  corering  the  back  of  it. 

Owen  Stenson  was  examined  for  the  prosecution,  and  stated 
that  he  had  sold  a  cow  to  Patrick  and  James  Towey  for  6L  lOs., 
on  the  agreement  that  he  was  to  be  paid  3/.  that  year,  and  2/.  10«. 
the  nexU  That  the  only  payment  hie  ever  received  was  a  stamped 
paper,  that  the  prisoner  wrote  on  that  paper,  that  he  saw  him 
wnte  on  it,  and  also  saw  Patrick  and  James  Towey  put  their 
marks  on  it.  That  the  prisoner  was  present  at  the  time,  and  read 
the  paper  to  him,  as  witness  could  not  read;  that  the  sum  men- 
tioned on  the  reading  was  51  lOs ,  and  also  that  ike  payment  was 
to  be  at  different  times.  That  he  never  got  any  other  paper  from 
either  of  the  Toweys,  and  that  the  promissory  note  above- 
mentioned  was  that  paper. 

On  cross-examination,  he  stated  that  the  prisoner  was  his  son- 
in-law,  that  the  note  was  put  into  a  box,  of  which  the  wife  of  the 
prisoner  kept  the  key ;  that  the  note  was  kept  in  the  box  until 
her  death,  which  happened  about  a  month  after  the  sale  of  the 
cow;  that  there  was  also  money  in  the  box,  and  some  things 
belonging  to  his  daughter,  the  wife  of  the  prisoner.  That  after 
his  daughter  died  the  prisoner  brought  to  hun  the  note  and  the 
money  from  the  box,  together  with  another  stamped  paper  which 
had  been  in  the  box  along  with  it,  and  which  was  like  the  pro- 


for  the  county  Mayo,  the  pendency  of  a  civil  bill  by  Owen 
Stenson,  as  payee  against  Patrick  Towey,  as  one  of  the  makers 
of  a  promissory  note,  dated  5th  January,  1857,  for  the  payment 
of  5/.  105.,  nine  mcmths  after  date,  was  proved ;  also  that  the  ]^ 
civil  bill  came  on  for  trial  before  Sir  Coleman  OTiOughlan,  as 
chairman  for  the  said  county,  at  the  quarter  sessions  holden  at 
Swinford,  and  was  then  adjourned  by  him  to  tiie  sessions  next 
holden  at  Ballina,  in  consequence  of  the  prisoner  not  having 
attended  as  a  witness.  It  was  also  proved  that  the  said  civil  bill 
again  came  on  for  trial  in  July,  1859.  That  on  such  trial  the 
prisoner  was  examined  as  a  witness,  and  being  duly  sworn,  stated 
that  the  promissory  note  then  produced  to  him  was  not,  &c.  (as  in 
the  assignment  for  perjury).  The  following  is  a  copy  of  .the 
note : — 

^'£5  lOs. 

**  Nine  months  after  date  we  jointly  and  severally 

do  promise  to  pay  Owen   Stenson  the  sum  of  five  pounds  ten 

shillings  sterling,  value  received. 

*^  Dated  this  5th  day  of  Jan.,  1857. 

their 

'♦Witness  present,  "Patbick  X  Towey. 

*♦  Thomas  Towet."  "James      x  Towey. 
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Bao.        missory  note  received  for  the  cow,  that  he  woald  not  know  one 

TowsT      ^ri^iQg  f^o^  ^^^  other,  as  both  were  written  by  the  prisoner,  and 

...^  '     that  it  was  after  the  note  was  ^ven  to  him  out  of  the  box  that  he 

1S60.       pasted  the  brown  paper  on  it,  as  it  was  getting  worn  in  his 

p^jJTJ"_     pocket 

levSdmee.  Thos.  CaUaghan  was  then  called  to  corroborate;  He  stated  that 
he  was  present  at  a  meeting  between  the  parties  subsequent  to  the 
date  of  the  note,  and  at  that  meeting  they  were  endeavouring  to 
settle  the  civil  bill ;  that  it  was  then  stipulated  that  Stenson  should 
get  his  costs  and  interest,  and  to  give  time  for  payment ;  that 
witness  was  about  writing  a  new  note,  when  the  pnsoner  objected 
to  James  Towey  signing ;  that  Stenson  then  said  if  James  did  not 
join  he  would  take  no  new  note,  that  he  had  James's  note,  and 
would  take  the  law  on  it  unless  he  simed  a  new  one ;  that  the 
prisoner  Thomas  Towey  then  said,  **  that  he  (Thomas)  had  been 
^  tested  \b)  to  come  there,  but  that  there  was  no  occasion  to  test 
him,  that  he  toould  prove  the  iwte^^  There  was  no  note  produced 
at  this  meeting.    This  witness  also  proved  that  he  had  tested  the 

Erisoner  to  appear  at  the  Swinford  sessions  as  a  witness,  and  gave 
im  1«.  IcL,  that  the  prisoner  then  said  there  was  no  occasion  to 
tett  him,  that  he  would  go  to  prove  the  note. 

At  the  close  of  the  case  lor  the  prosecution,  counsel  for  the 
prisoner  insisted  that  inasmuch  as  there  was  but  one  witness  to 
the  assignment  of  perjury  there  was  no  case  against  the  prisoner 
to  go  to  the  jury,  and  that  the  learned  judge  ought  to  direct  an 
acouittaL 

His  Lordship  declined  to  do  so,  but  reserved  the  question 
whether  there  was  specific  evidence  of  the  assignment  of  perjury 
in  this  case  to  warrant  him  in  leaving  this  case  to  the  Jury. 

The  Jury  found  the  prisoner  guilty. 

Concannan  (with  him  Jordan)^  for  the  prisoner,  submitted*  In 
peijqry  it  is  necessary  that  there  should  be  two  witnesses,  or  one 
witness  corroborated.  The  (j^uestion,  therefore,  here  will  be,  was 
the  evidence  of  the  second  witness  sufficient  to  corroborate  ?  We 
submit  the  corroboration  was  not  to  a  material  fact  The  assign- 
ment of  perjury  is,  that  he  falsely  swore  he  did  not  sign  the  note; 
the  corroDoration,  that  at  a  subsequent  meeting  he  said  he  could 
prove  the  note.  This  latter  statement  might  be  consistent  with 
the  former,  there  might  be  many  ways  of  proving  the  note  with- 
out his  signing  it  The  cross-examination  of  we  first  witness 
tended  to  show  that  there  were  two  notes,  and  at  the  meeting  no 
note  was  produced ;  besides,  this  note  might  be  forged  in  imita- 
tion of  the  real  note  originally  written  by  the  prisoner,  but  now 
lost,  and  therefore  not  in  his  handwriting.  And  even  assuming 
that  they  spoke  of  the  same  note  the  corroboration  is  not  to  the 
point  upon  which  the  perjury  is  assigned.  The  charge  is  he  wrote 
the  note,  the  second  witness  only  proves  that  he  said  he  was  in  a 
position  to  fix  the  maker  with  legal  liability.     The  old  rule  of  law 

(5)  SobpcniMd. 
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as  to  the  necessity  of  two  witnesses  has  no  doubt  been  greatly  ^'^ 
relaxed,  but  relaxed  with  very  considerable  care.    {Boulters  case^      Towbt. 

2  Denison's  C.  C.  402,  n. ;  Jordan  v.  Money y  5  House  of  Lords,       

331-2.^  And  though  this  evidence  might  be  sufficient  to  warrant  ^^- 
a  jury  in  finding  for  the  plaintiff  in  a  civil  action,  yet  the  law  porfwry 
oudit  to  be  more  strict  in  criminal  proceedings.  EoidmM. 

The  counsel  for  the  Crown  were  not  called  on. 

Lefbot,  C.J. — The  rule  is  now  settled  and  beyond  all  doubt 
that  corroborative  evidence  is  sufficient  to  supply  the  place  of  a 
second  witness ;  but  the  argument  urged  by  tne  counsel  for  the 
prisoner  ^  that  the  evidence  in  corroboration  must  be  as  full  as  the 
evidence  of  another  witness,''  would  bring  the  old  rule  round  . 
again  that  there  should  be  two  witnesses,  as  according  to  their 
argument  the  corroborative  evidence  must  equal  another  witness. 
The  prisoner  is  the  agreed  and  proper  witness  to  the  note,  and 
said  he  could  prove  the  note ;  how  could  he  do  so  except  in  his 
character  as  witness?  There  is  another  j>ropoedtion  stated,  that 
which  is  good  and  sufficient  evidence  in  a  civil  case  is  not  so  in  a 
criminal  This  is  not  so,  the  evidence  must  be  the  same,  it  is 
adduced  for  the  satisfaction  of  the  jury.  Here  this  man  was  the 
only  witness  to  the  note,  and  while  he  is  alive  is  the  only  witness 
to  prove  it ;  he  is  alive,  and  says  that  he  is  in  a  condition  to  prove 
it.  If  he  was,  does  it  not  amount  to  his  saying  this,  ^'  I  was  a 
witness  to  prove  the  note ;"  and  does  not  that  come  round  to  full 
and  sufficient  evidence  that  he  was  the  witness  to  the  note. 
Therefore,  on  this  ground  also,  we  are  all  of  opinion  that  the  case 
was  properly  left  to  the  jury.  There  was  anotner  suggestion,  that 
there  was  a  probability,  widiout  any  possibility,  of  the  existence 
of  another  note :  but  there  was  no  proof,  and  we  cannot  act  on  a 
possibility  without  any  positive  evidence. 

O'Bbien,  J. — In  order  to  lay  any  foundation  for  the  assignment 
of  the  counsel  for  the  prisoner,  and  to  reconcile  the  statement  of 
the  second  witness  with  the  prisoner's  innocence,  we  must  assume 
that  there  was  a  second  note,  that  is,  assume  as  a  £EU^t  that  which 
is  disproved  by  the  first  witness. 

Hatss,  J. — The  question  we  have  to  decide  is,  was  the  evidence 
in  corroboration  sufficient?  It  is  admitted  and  assumed  that 
evidence  of  admissions  not  upon  oath  made  at  some  other  time 
would  be  sufficient,  therefore  the  real  question  is,  has  sufficient 
proof  of  admission  been  given  here?  That  question  has  been 
answered  by  the  jury.  What  was  the  meaning  of  this  man  when 
he  made  those  admissions?  That  was  a  question  for  the  jury; 
and  they  find,  first,  that  he  spoke  of  the  document  produced ;  and 
secondly,  that  he  meant  it  was  in  his  power  to  prove  that  docu- 
ment as  a  witness.  I  think  that  this  was  a  case  for  the  jury,  and 
properly  left  to  them. 

The  other  judges  concurred. 

Conviction  ajgfirmed. 
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WESTERN  CIRCUIT, 

Cornwall  Lent  Assizes,  I860. 

Bodmin,  March  14. 

(Before  Babok  Martin.) 

Reo.  v.  Sarah  Opie.  (a) 

Canceabnent  of  birth — Siai.  9  Geo.  4,  c.  31,  s.  14. 

On  an  indieimeni  against  the  mother  for  the  concealment  of  the  birth  qf 
her  iUegiiimate  child^  it  appeared  that  the  body  of  the  child  Ufaefoundp 
three  days  after  it  was  bom,  behind  the  door  of  the  privy  belonging  io 
the  house  where  she  lived  as  domestic  servant^  in  a  tub  covered  over 
with  a  small  cloth : 

JEteldy  that  there  was  no  conclusive  evidence  to  warrant  the  jury  •» 
finding  a  verdict  for  concealment  of  birth, 

SARAH  OPIE  wa8  indicted  for  the  concealment  of  the  birth  of 
her  illegitimate  child,  at  St.  AusteU^  November,  1859. 

Stocky  for  the  prosecution. 

Lyn£y  for  the  defence. 

The  prisoner  was  a  servant  in  the  family  of  Mr.  Tmscott,  of 
St  Austell.  On  Monday,  7th  November,  whilst  her  mistress  was- 
out,  she  was  delivered  of  a  child,  which  she  put  in  the  boot-hole 
on  a  washing-tray.  Here  it  remained  until  the  following  Wednes-^ 
daj)  on  the  morning  of  which  day,  another  servant  in  the  house 
saw  it,  but  before  he  had  time  to  examine  it  he  was  called  awa7» 
and  on  his  return,  goins  to  the  ]>riv7,  which  is  situated  directly 
opposite  the  boot-hole,  he  found  it  behind  the  door  of  the  privy 
inside,  placed  in  a  tub  with  a  small  cloth  laid  over  it. 

When  the  counsel  for  the  prosecution  had  proceeded  dius  hat 
with  the  evidence,  Martin,  B.,  stopped  the  case,  on  the  ground 
that  there  was  not  sufficient  evidence  of  the  intention  on  tJie  part 
ef  the  prisoner  to  conceal  the  birth  of  the  child.  In  referring  to- 
Perr^s  case  (6  Cox  Crim.  Ca&  681),  the  learned  judge  said  that  h» 
entirely  agreed  with  Pollock,  C.B.,  in  dissenting  from  th^ 
opinion  expressed  by  the  judges  in  that  case. 

Verdict,  not  guilty. 

(•)  B«portod  by  E.  W.  Coz,  Esq.,  Bftrrister-ftt-Uw. 
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WESTEKN  CIRCUIT. 

Cornwall  Spring  Assizes,  I860. 

Bodmin,  March  17. 

(Before  Baron  Channell.) 

Reo.  v.  HARRis.(a) 

Larceny — Possession, 

Prisoner  was  indicted  for  sheep  stealing.  The  prosecutor  lost  a  sheep 
in  September ;  it  was  found  in  the  prisoner's  possession  in  March 
foUowing,     There  was  no  other  evidence  of  larceny  than  the  possession. 

Held,  that  the  period  between  the  loss  and  the  finding  was  too  long  to 
permit  the  case  to  go  to  the  jury. 

PRISONER  was  indicted  for  stealing  a  sheep. 
Coleridge,  for  the  pro8ecution. 

S^h  and  J^.  W.  Cox^  for  the  prisoner. 

Coleridge  stated  the  facts.  The  prosecutor  lost  a  sheep  in 
September  laat.  It  was  not  a^ain  seen  until  it  was  found  in  the 
flock  of  the  j^risoner,  a  neighbouring  farmer,  in  the  month  of 
March  following.  There  was  no  evidence  of  the  taking,  and  the 
only  evidence  of  guilty  knowledge  was  some  contradictory  state- 
ments made  by  the  pnsoner  when  it  was  found.    Upon  this 

Channell,  B.,  said :  I  do  not  think  that  upon  this  evidence  I 
should  be  justified  in  sending  the  case  to  the  jury.  The  interval 
of  six  months  between  the  loss  and  the  finding  is  too  long  to 
require  that  the  prisoner  should  be  called  upon  to  account  for  it. 
There  is  the  case  of  a  horse,  in  which  an  interval  of  six  months 
between  the  losing  and  finding  was  held  to  be  too  long  to  put  the 
pnsoner  upon  his  defence,  imust  direct  the  jury  to  aoquit  the 
prisoner. 

VerHei^NoiGwUy. 


(a)  Reported  bj  E.  W.  Cox  Esq.,  B«rrister-«t-liaw . 
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WESTEKN  CIKCUIT. 

SOMEBSET  SpBING  AsSIZES,    1860. 

Taunton,  March  19. 

(Before  Babon  Mabtin.) 

Beg.  v.  PBATT.(a) 

False  pretences, 

leaner  contracted  with  prosecutrix  to  make  a  mattrass  to  be  stuffed 
wUh  wool  at  an  agreed  price.  The  mcUtrass  was  senty  and  paid  for 
at  the  price  agreed;  but  upon  opening  it  shortly  afterwards  it  was 
discovered  that  it  contained  70lbs,  weight  of  a  very  different  and 
inferior  material  called  floek^  and  only  20lbs,  weight  of  wool^ 

Qu{Brey  whether  an  indictable  false  pretence. 

THE  prisoner  was  indicted  for  falsely  pretending  that  a  certain 
mattrass  was  stuffed  with  wool,  whereas  in  truth  and  in  fact 
it  was  stuffed  with  flock,  by  means  of  which  said  false  pretence  she 
did  unlawfully  obtain,  &c.,  with  intent,  &c. 

Leigh,  for  the  prosecution. 

It  was  proved  on  the  part  of  the  prosecution  that  the  prisoner 
contracted  with  the  prosecutrix  to  make  for  her  a  mattrass  to  be 
stuffed  with  best  wool  at  an  agreed  price.  The  mattrass  was 
made  and  delivered  by  the  prisoner,  and  paid  for  at  the  agreed 
price.  Being  found  to  be  hard  and  knotty  m  parts,  it  was  opened 
about  two  months  afterwards,  and  then  it  was  discovered  that^ 
instead  of  being  stuffed  with  wool  as  agreed,  701bs.  weight  of  a  very 
inferior  and  different  material  called  flock  had  been  substituted. 

Mabtin,  B.,  said  he  felt  much  doubt  whether  this  was  anything 
more  than  a  breach  of  contract  or  of  warranty,  for  which  there 
was  a  civil  remedy. 

Leigh  referred  to  the  cases  of  Reg.  v.  Goss  and  Reg.  v.  Rc^a 
(8  Cox  Crim.  Law  Cas.  262),  and  the  cases  there  cited,  in  which 
it  had  been  held  by  the  Court  of  Criminal  Appeal  that  where  a 
seller  represented  coal  to  be  of  a  certain  weight,  when  it  was  not 
so,  and  cheese  to  be  of  a  certain  quality  by  the  mancsuvre  of 

(a)  Biported  by  1.  W.  Cox,  Esq.,  Birristor-at-Ltir. 
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passiiig  off  tasters  as  if  extracted  from  the  cheese  offered  for  sale,       ^"^ 
whereas  it  was  not,  were  indubitable  false  pretences.  Pbjltt. 

Mabtin,  B.,  said  that  on  the  authority  of  these  cases  he  would       

send  the  case  to  the  jury,  but  he  had  some  doubt  whether  the       ^^ 
present  case  was  anything  more  than  a  breach  of  warranty,  and  Fhftt^mrfCTiccti 
if  the  prisoner  was  convicted  he  should  reserve  the  point  for 
the  consideration  of  the  Court  of  Criminal  Appeal. 

Verdict,  Not  guilty. 


WESTERN  CIRCUIT. 

Deton    Spbtnq   Assizes. 

JExeter,  March  12,  1860. 

(Before  Mabtin  and  Channell,  BB.) 

Reg.  v.  Dodbbibge  and  OTHEBS.(a). 

Might  poaehing-^Assatdt. 

Priioners  were  indicted  far  night  poaching,  and  for  aeeauUing  a  game- 

heeper  with  intent. 
Heidi  that  evidence  of  the  common  intent  to  poach  did  not  sustain  the 

allegation  of  a  common  intent  to  wound. 
It  was  proved  that  prisoners  were  seen  upon  the  land  of  the  prosecutor 

at  night  in  pursuit  of  game.     They  escaped  into  a  highway  and  there 

assaulted  &e  keepers,     Bui   the  keepers  stated  that  they  had   not 

followed  the  prisoners  into  the  highway  with  an  intention  to  arrest  them 

there. 
Held,  that  there  being  no  intention  on  the  part  of  the  keepers  to  arrest 

the  prisoners  at  the  time  when  the  attack  was  made  upon  them,  it  was 

not  an  assauU  within  the  Night  Poaching  Act. 

PRISONERS  were  indicted  for  night  poaching,  and  for  assault- 
ing the  keepers. 
Karsiake  and  Young  for  the  prosecution. 
Carter  for  the  prisoners. 

It  was  proved  that  prisoners  were  seen  by  the  keepers  on  the 
land  of  the  prosecutor,  at  midnight,  armed  with  guns,  near  a 
preserve  of  pheasants,  and  shots  were  heard.      On  seeing  the 

(o)  Beportod  by  £.  W.  Coz,  Eqi.,  Buriittr-at-Law. 
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Bto.        keepers  the  prisonerB  made  off  through  a  plantation  into  an  adjoin- 
DoDimmoB.  ing  Highway,  where  they  sat  down  under  a  tree.   The  keepers  then 

came  up  to  them,  when  the  prisoners  assaulted  and  severely 

]^       wounded  them. 
iTiffhtpoadttng.     ^^  answer  to  a  question  by  the  learned  judc e,  the  keepers  said 
that  they  had  not  followed  the  prisoners  into  the  highway  with  aa 
intention  to  arrest  them. 

Channel!/^  B. — This  will  not  sustain  the  charge  of  assaulting. 
The  assault  must  be  committed  at  the  time  when  the  keepers  are 
attempting  to  arrest  the  prisoners.  Here  they  distinctly  swear 
that  they  had  no  intention  to  arrest  the  prisoners  when  they 
came  up  to  them  in  the  public  road.  These  counts  cannot  be 
sustained. 

On  the  trial  of  another  indictment  against  the  same  prisoners, 
before  Mabtik,  B.,  for  wounding  with  intent,  &c., 

Karslake  contended  that  evidence  of  a  common  intent  to  poach 
would  sustain  the  charge  of  a  joint  unlawful  wounding,  so  as  to 
make  the  act  of  some  of  them  the  act  of  all. 

Carter  J  contr^ 

Mabtin,  B. — I  quite  agree  with  my  brother  Channell,  that 
proof  of  a  common  intent  to  poach,  is  no  evidence  whatever  of  a 
common  intent  to  wound. 

The  jury  acquitted  the  prisoners* 
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CENTRAL  CRIMINAL  COURT. 
September  17/A,  1860. 

(Before  Mr.  Cohmissioneb  Kkrk.) 

R£0.  V.  WOLLSZ  AND  BlISS.    (a) 

In  be  Solomon  Abbahah  Hart. 

Order  of  ReitihUion-^l  ^  8   Geo.  4,  c.  29,  s.  61— Order  nutde^ 
Disobeyed-^Buiefor  an  attachment  made  absolute. 

The  prisoners,  fF,  and  B.y  tcere  convicied  of  sieaRng  159  pieces  of  plush, 
the  goods  of  De  GUley.  Hart,  before  the  prisoners  were  convicted, 
acquired  a  title  to  the  goods  by  making  an  advance  of  1,200/.  bona 
fide  to  W.,  who  was  the  servant  and  agent  of  De  GUley,  and  had  esta* 
blished  his  title  to  the  goods  upon  an  action  of  trover  brought  against 
him  for  their  recovery  by  De  GUley : 

Held,  that  notwithstanding  the  title  had  been  acquired  under  5  ^r  6  Viet, 
c.  39,  by  Hart,  the  goods  on  conviction  of  the  prisoners  re-vested  in  De 
Gilley,  and  the  Court  ordered  them  to  be  restored  under  7  4*  8  Geo.  4, 
c.  29,  *.  57. 

This  order  was  not  obeyed,  and  a  rule  was  obtained  calling  on  Hart 
to  show  cause  why  he  should  not  be  attached  for  contempt,  and  a  cross 
rule  was  obtained  calling  upon  the  prosecutor  to  show  cause  why  the 
order  of  restitution  made  should  not  be  rescinded. 

Rule  for  an  attachment  made  absolute. 

QLEIGH  appeared  for  the  prosecutor^  and  Metcalfe  {Poland  with 
O     him),  for  S.  A.  Hart. 

Metcalfe  was  called  upon  to  support  his  rule,  viz.,  that  calling 
upon  the  prosecutor  to  show  cause  why  the  order  of  restitution 
should  not  be  rescinded. 

Metcalfe. — I  must  call  the  attention  of  the  Court  to  some  of  the 
facts  proved  in  this  case.  De  Gilley  was  carrying  on  business  in 
Paris  and  London  at  the  time  these  goods  were  pledged  with  Hart, 
and  WoUez  was  put  forward  to  the  world  of  London  as  the  agent  of 
De  Gilley.  He  opened  all  letters,  and  conducted  the  business. 
De  Gilley  complains  that  he  absconded  with  the  money  obtained 
from  Hart,  not  that  he  did  obtain  it.     In  ordinary  cases  of  larceny 

(a)  Reported  by  Robkkt  Orriuok,  Esq.,  Bacrist^r-ftl-l^ir. 
VOL.  Till.  Z 
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I860. 

Order  of 
restitution — 
Contempt-^ 
Attachment, 


Kb<*'  no  doubt  upon  conviction  of  the  thief,  the  property  in  a  stolen 
WoLLBz  chattel  revests  in  the  owner:  (7  &  8  Geo., 4,  c.  29,  s.  67.)  This 
AND  AKOTHF.B.  is  not  a  caso  where  that  statute  applies.  This  is  within  the  5  &  6 
Vict.  c.  39,  known  as  the  Factor's  Act.  Sect  1  of  that  act  says, 
^^  that  any  agent  who  shall  be  entrusted  with  the  possession  of 
goods,  or  of  the  documents  of  title  to  goods,  shall  be  deemed  and 
taken  to  be  the  owner  of  such  goods  and  documents,  so  far  as  to 
give  validity  to  any  contract  or  agreement  by  way  of  pledge,  lien, 
or  security  bona  fide  made  by  any  person  with  sudi  agent  so 
entrusted  as  aforesaid,"  &c,  and  such  contract  or  agreement  shall 
be  binding  upon  and  good  against  the  owner  of  such  goods,  &c. 
Mr.  Hart  has  a  lien  upon  these  goods;  he  advanced  money  to 
WoUez  upon  them ;  it  was  found  by  a  jury  of  the  Court  of  Uom- 
mon  Pleas  to  have  been  an  advance  made  bon&Jide.  The  6th 
section  of  the  5  &  6  Vict,  c  39  enacts,  ♦*  That  if  any  agent 
intrusted  as  aforesaid  shall  contrary  to  or  without  the  authority  of 
his  principal  in  that  behalf  for  his  own  benefit,  and  in  violation  of 
good  faitn,  make  any  consignment,  deposit,  transfer,  or  delivery  of 
any  goods  or  documents  of  title  so  entrusted  to  him  as  aforesaid, 
as  and  by  way  of  a  pledge,  lien,  or  security,  or  shall  contrary  to  or 
without  such  authority  ibr  his  own  benefit,  and  in  violation  of  good 
faith  accept  any  advance  on  the  faith  of  any  contract  or  aOTee- 
ment  to  consign,  deposit,  transfer,  or  deliver  such  goods  or  docu- 
ments of  title  as  aforesaid,  every  such  agent  shall  oe  guilty  of  a 
misdemeanour,  and  being  convicted  thereof  shall  be  sentenced  to 
transportation,''  &c.  And  the  7th  section  of  the  act  gives  the 
owner  a  ^^  right  to  redeem  such  goods  or  documents  of  title  pledged 
as  aforesaid  at  any  time  before  such  goods  shall  have  been  sold, 
upon  repayment  of  the  amount  of  the  lien  thereon,"  &c.  WoUez 
.being  the  agent  of  De  Gilley,  and  Hart  having  made  a  band  Jide 
advance  upon  the  goods,  De  Gilley  is  left  to  his  remedy  under  the 
5  &  6  Vict.  c.  39  ;  and  this  order  of  restitution  should  never  have 
been  made. 

Poland. — In  a  case  of  such  importance  I  mav  address  a  few 
words  to  the  Court,  and  would  call  attention  to  the  1st  section  of 
5  &  6  Vict  c  39,  reciting  that  whereas  '^  under  the  present  state 
of  the  law  advances  cannot  safely  be  made  upon  goods  or  docu- 
ments to  persons  known  to  have  possession  thereof  as  agents  only. 
And  whereas  advances  on  the  security  of  goods  and  merchandise 
have  become  an  usual  and  ordinary  course  of  business,  and  it  is 
expedient  and  necessary  that  reasonable  and  safe  facilities  should 
be  afforded  thereto,  and  that  the  same  protection  and  validity 
should  be  extended  to  bona  fide  advances  upon  goods  and  merchan- 
dise as  is  given  to  sales,  and  that  owners  entrusting  agents  with 
the  possession  of  ^oods  and  merchandise,  or  of  documents  and 
titles  thereto,  should  in  all  cases  when  such  owners  by  the  said 
recited  act  (6  Geo.  4,  c.  94),  or  otherwise  would  be  bound  by  a 
contract  or  agreement  of  sale,  be  in  like  manner  bound  by  any 
contract  or  agreement  of  pledge  or  lien  for  advances  bond  fide  made 
on  the  security  thereof,  &c.,  &c. 
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Rbo. 


The  objeot  of  this  act  is  to  give  an  absolute  title  to  a  person 
making  an  advance  band  fide.     Sect.  3  of  the  act  enacts  that  the      ^q^^ 
act  shall  be  construed  to  give  validitv  to  such  contracts  and  agree-  amd  ajiothib. 
ments  only,  and  to  protecf  only  such  loans,  advances,  and  exchanges       -— 

as  shall  be  made  bon&fide^  and  mthout  notice  that  the  agent  making       ^^ 

such  contracts  or  agreements  as  aforesaid  has  not  authority  to  make      Order  qf 
the  same,  or  is  acting  maid  fide  in  respect  thereof  against  the    '^Sj^??^ 
owner  of  such  goods,  &a  Auachmau, 

The  loss  of  the  goods  was  intended  to  be  thrown  upon  the 
principal  who  entrusted  his  agent  with  the  possession  of  the  goods, 
and  not  upon  the  person  who  in  the  ordinary  course  of  business 
and  bond  fide  made  an  advance*  It  was  distinctly  found  by  the 
action  of  trover  that  Hart  bad  acted  bondfide^  so  as  to  give  mm  a 
title  under  5  &  6  Vict.  c«  39,  and  that  being  the  case  the  goods  did 
not  revest  in  De  Gilley  upon  conviction  of  the  agent  WolTez. 

SldgK — The  6  &  6  Vict.  c.  39  does  not  aSect  the  statute  under 
which  this  order  was  made* 

Mr.  CoMMissiONEB  Eebr.— That  is  the  point  in  this  case. 

iSfe^A  proceeded  to  urge  this  point,  and  was  stopped  by  the 
Commissioner,  who  at  the  following  session  (October)  delivered  this 

JUDGMENT. 

In  the  August  session  of  this  court,  two  persons,  named  respec^ 
tively  WoUez  and  Bliss,  were  charged,  the  former  with  stealing; 
139  pieces  of  silk  plush,  the  property  of  his  master,  the  latter  with 
aiding  and  abetting  the  former  in  so  doing.  They  were  convicted 
and  sentenced  to  two  years'  imprisonment,  with  hard  labour.  It 
appeared  firom  the  evidence  at  the  trial  that  the  prosecutor,  Mr, 
Jules  de  GiUey,  who  carried  on  business  in  Stamford-street, 
Blackfriars,  had  left  London  to  attend  on  a  dying  mother ;  that 
shortly  after  he  did  so,  WoUez  and  Bliss  had  an  interview  in 
Bury-street,  St.  Mary  Axe,  on  a  Monday,  with  Mr.  Solomon 
Abraham  Hart,  who  carries  on  business  there ;  the  result  of  which 
interview  was,  that  Mr.  Hart  called  on  the  following  morning  at 
the  place  of  business  of  the  prosecutor,  where  he  saw  the  prisoner 
Wollez,  and,  in  the  warehouse,  the  goods  which  formed  the 
subject  of  the  charge ;  that  on  the  morning  of  the  next  day  the 
whole  of  these  goods,  consisting  of  139  pieces  of  plush,  were  openly 
removed  in  a  cart,  bearing  the  name  of  Mr.  Hart,  to  his  premises 
in  St.  Mary  Axe ;  and  that  on  the  afternoon  of  that  aay  Mr. 
Hart  gave  the  prisoner  Wollez  a  cheque  of  1,1 50£  in  exchange 
for  an  invoice,  which  represented  the  transaction  between  them  as 
a  sale  of  the  plush  by  Mr.  De  Gilley  to  Mr.  Hart  for  1,200/.,  50i 
being  taken  off  as  discount  for  cash.  Mr.  Hart's  cheque  was  duly 
paid,  and  Wollez  at  once  absconded  with  the  greater  part  of  the 
proceeds.  He  was  joined  a  day  or  two  afterwards  by  Bliss,  and 
they  passed  some  time  together  on  the  continent.  Bliss  ultimately 
returned  to  this  country,  Wollez  travelled  to  St.  Petersburgh, 
where  he  was  arrested,  and  thence  brought  back  to  London.  It 
is  not  necessary  to  go  into  any  detail  of  what  took  place  after  the 

Z  2 
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i^x>*       flight  of  Wollez.    'Mr.  De  Gilley  returned  and  brought  an  action 

WoixBz     t^inst  Hart,  in  which  the  verdict  was  for  the  defendant,  his 

AXD  AxoTHSR.  auswcr  throughout  being  that  he  had  dealt  bona  fide  with  Wollez, 

who  was  the  recognised  agent  of  the  prosecutor,  and  as  such  agent 

1^'  had  possession  of  the  prosecutor's  goods,  and  authority  to  dispose 
Ordm'  of  of  them ;  in  other  words,  he  set  up  the  statute  5  &  6  Yict.  a  39^ 
reitUuiianr-^  commonly  known  as  the  Factor's  and  Broker's  Act  Wollez 
$«Sw»Ji  being  brought  back  to  London  in  charge  of  an  officer.  Bliss,  who 
had  been  a  witness  on  the  trial  of  the  action,  and  discharged  from 
custody,  in  order  to  give  his  evidence,  was  again  taken;  and  both 
prisoners,  as  has  been  observed,  were  ultimately  convicted.  The 
prosecutor  then  applied  for  an  order  of  restitution  under  the 
statute  7  &  8  Geo.  4,  c.  29,  s.  57.  It  had  been  previously  arranged 
by  Mr.  Sleigh,  of  counsel  for  the  prosecution,  and  Mr.  Metcalfe,  of 
counsel  for  Mr.  Hart,  that  the  latter  should  have  an  opportunity 
of  addressing  the  Court  on  this  application.  Some  misapprehen- 
sion however  is  alleged  to  have  existed  in  the  minds  of  Mr.  Hart  and 
the  solicitor  employed  by  him  as  to  the  terms  on  which  the  matter 
should  stand  over ;  and  Mr.  Hart  having  declined,  when  required 
to  do  BO,  to  give  an  undertaking  to  hold  the  goods  till  the  following 
session  of  this  court,  ready  to  be  then  yielded  to  a  writ  of  restitu- 
tion, if  such  writ  should  be  awarded,  an  order  was  made  directing 
him  to  restore  them  to  the  prosecutor  forthwith.  This  order  not 
having  been  obeyed,  a  rule  was  obtained  by  Mr.  Sleigh,  in  the 
September  session  of  this  court,  calling  on  Mr.  Hart  to  show  cause 
why  he  should  not  be  attached  for  contempt ;  and  a  cross  rule  at 
the  same  time'obtained  by  Mr*  Metcalfe  calling  on  the  prosecutor 
to  show  cause  why  the  order  of  restitution  made  during  the 
previous  session  should  not  be  rescinded.  The  latter  rule  was 
granted,  because  the  Court  felt  that  although  Mr.  Hart  was  tech- 
nically in  contempt,  his  being  so  might  be  capable  of  explanation, 
and  the  Court  was  desirous  of  affording  him  an  opportunity  of 
stating  any  cause  he  had  to  show  whv  the  order  of  restitution 
should  not  be  enforced.  It  may  be  well  to  dispose  of  a  somewhat 
technical  objection,  rather  su^ested  than  urged  by  Mr.  Sleigh  to 
the  rule  obtained  by  Mr.  Metcalfe,  to  the  effect  that  an  order 
made  at  one  session  of  this  court  cannot  be  rescinded  at  a  subse- 
quent session.  This  may  well  be  in  the  case  of  a  prisoner,  the 
charge  against  whom  has  been  inquired  into,  heard,  and  deter-* 
mined ;  so  that  the  commission  under  which  the  judges  exercise 
their  authority  having  been  carried  out,  nothing  remains  for  them 
to  do — and  they  are  so  far  functi  officio — but  it  cannot  well  apply 
to  an  order  made  in  the  exercise  of  the  general  jurisdiction  of  the 
Court  This  however  is  of  little  importance,  for  if  the  Court  is 
satisfied  that  an  order  made  at  a  previous  session  ought  not  to  have 
been  made,  it  can  at  least  retrain  from  enforcing  it.  By  his 
application  Mr.  Hart  substantially  invites  the  Court  to  refrain 
from  enforcing  the  restitution  of  ms  goods  to  the  prosecutor^  and 
consequently  leave  Mr.  De  Gilley  to  bring  another  action.  This 
application  is  founded  on  two  affidavits,  one  made  by  Mr.  Hart, 
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the  other  by  his  clerk,  Mr.  Barunberg ;  to  the  former  of  which  is       '^^• 
appended  a  copy  of  the  shorthand  writer's  note  of  the  summing-up      wollez 
of  the  Lord  Chief  Justice  of  the  Common  Pleas  in  the  action  of  and  ahothbb. 
trover,  in   which   the    prosecutor   was  plaintiff,  and  Mr.   Hart       ^^ 

defendant.    It  is  not  necessary  however  to  refer  to  any  of  these       ' 

documents.  On  behalf  of  Mr.  Hart,  it  was  urged  by  Mr.  Metcalfe :  Order  of 
1.  That  the  57th  section  of  the  7  &  8  Geo.  4^  c.  29,  confers  a  discre-  ''^^^^ 
tion  on  the  Court ;  that  the  Court  in  awarding  a  writ  of  restitu-  AuackmenL 
tion,  or  making  an  order  for  the  restoration  of  stolen  property,  is 
to  act  judicially,  and  not  ministerially ;  and  that  it  ought  to  leave 
the  prosecutor  to  his  other  legal  remedies,  if  any  reasonable  ground 
can  be  urged  for  doing  so.  2.  That  the  transaction  by  which  the 
139  pieces  of  plush  came  into  the  possession  of  Mr.  Hart  in 
exchange  for  a  cheque  for  1,150/.,  was  in  truth  and  in  fact  a  loan 
or  advance  (that  loan  or  advance  being  1,200/.,  60/.  being  charged 
for  interest,  and  the  goods  being  redeemable  at  the  end  of  the 
period  agreed  upon  for  the  sum  of  1,200/.),  and  that  this  loan  or 
advance  was  bona  fide  made  in  the  ordinary  course  of  business  to 
Wollez,  who  was  the  agent  of  De  Gilley,  and  whose  acts  are 
under  the  1st  section  of  the  5  &  6  Vict.  c.  39  valid,  and  therefore 
bindmg  on  the  prosecutor  Mr.  De  Gilley.  On  behalf  of  the  prose- 
cutor it  was  urged  that  the  Factor's  and  Broker's  Act  only  rendered 
valid  the  acts  of  ^^  agents "  or  persons  in  positions  analagous  to 
those  of  ^*  factors  and  brokers ;"  that  it  did  not  render  valid  any 
wrongful  act  of  a  "servant"  not  an  agent;  that  Wollez  was  the 
**  servant "  of  De  Gilley  in  point  of  fact,  and  that  Mr.  Hart  could 
not,  and  did  not  deal  with  Wollez  as  an  "  agent "  at  all,  as  he  did 
not  know  of  the  existence  of  any  *^  principal,"  without  which  the 
character  of  "  agent "  could  not  exist.  It  was  also  submitted  that 
the  Court  had  no  discretion  in  awarding  or  refusing  the  writ  of 
restitution.  On  behalf  of  Mr.  Hart,  Mr.  Metcalfe  confined  him^ 
self  to  a  reference  to  the  language  used  by  Mr.  Justice  Pattison 
in  the  case  of  Scatter  good  v.  Sylvester  (15  Q.  B.,  511).  The  57th 
section  of  the  7  &  8  Geo.  8,  c.  29,  is  a  re-enactment  of  the 
21  Hen.  8,  c.  11.  Before  that  statute  there  was  no  restitution 
of  stolen  property  upon  an  indictment,  the  prosecutor  being  obliged 
to  bring  his  appeal  of  robbery,  in  order  to  have  his  goods  again. 
The  statute  of  Hen.  8  gave  to  the  prosecutor  in  an  indictment  the 
same  restitution  which  he  could  obtain  in  an  appeal,  and  upon  it 
Sir  Edward  Coke  makes  this  remark : — ^<  Note  these  absolute 
words  for  restitution  upon  the  evidence  given ;  upon  this  act  there 
needeth  no  fresh  suit  to  be  inquired  of,  as  we  know  by  experience." 
Accordingly  the  observation  of  Sir  Edward  Coke,  Sir  Matthew 
Hale,  Seijeant  Hawkins  and  East,  all  lead  to  the  conclusion  that 
restitution  is  to  be  made  or  ordered  upon  conviction,  and  that  the 
ymi  of  restitution  or  order  of  Court  is  merely  a  more  expeditious 
method  of  effecting  the  object  than  an  action.  And  in  Norwood 
V.  Smith  (2  T.  R.  760),  not  only  the  argument  but  the  judgments 
are  all  upon  the  assumption  that  the  prosecutor  hasan^htto 
restitution  in  tpecie.    In  that  case  indeed  it  was  argued  without 
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fiea        contrftdiction  or  even  remark^  that  the  Court  undet  the  statute  o^ 

WoLLEz      ^^°'  ^  ^^  ^^  discretion  at  all  in  the  matter.     The  59th  section 

AVD  AJIOTBBB4  of  thc  7  &  8  Geo.  4^  c  29,  re-enacting  the  statute  of  Hen.  8,  does 

-—        not,  it  id  true,  award  restitution  as  though  the  felon  had  been 

*       **  attainted  at  the  suit  of  the  party  in  an  appeal;"  for  the  proceed- 

Order  of  ing  by  appeal  had  been  previously  aboU6hed.(i)  But  this  omission 
f^^dNfim—  cannot  alter  the  meaning  to  be  put  upon  the  section,  which  must 
^jMmni.  be  interpreted  according  to  the  ordinary  rules  of  law.  And  in 
this  view(c)  words  which  may  seem  at  first  sight  to  confer  a  dis- 
cretion, but  which  since  the  passing  of  the  statute  of  Hen.  8  have 
been  interpreted  as  regards  that  statute,  not  simply  to  confer  a 
power  on  the  Court,  but  to  impose  on  it  a  duty,  to  be  exercised 
when  a  case  calling  for  its  exercise  arose.  If  indeed  the  Court 
were  now  called  upon  for  the  first  time  to  interpret  the  statutes 
either  of  Hen.  8  or  of  Geo.  4,  it  could  arrive  at  no  other  conclusion 
than  that  which  has  been  strictly  adopted  by  the  text  writers  with 
reference  to  the  former  act  The  words  ^^  shall  have  patoer^^  used 
in  both  statutes,  and  which  in  their  ordinary  sense  are  permis^ve, 
may  be  translated  ^^  may ;''  and  either  statute  would  then  read 
"  the  Court  may  award  writs  of  restitution."  Had  this  been  the 
language  used,  there  would  have  been  no  room  for  doubt;  for 
according  to  the  case  of  Rex  ei  Reg.  v.  Burton^  2  Salk.  209,  when 
a  statute  directs  (the  better  word  would  perhaps  be  authorises), 
the  doing  of  a  thing  for  the  sake  of  justice  or  the  public  good,  the 
word  "  may"  is  the  same  as  the  word"  shall ;"  a  principle  of  interpre- 
tation which  seems  peculiarly  applicable  to  the  case  of  the  owner 
seeking  restoration  of  stolen  property,  for  the  maxim  of  the  law  is 
spoliatus  debety  ante  omnia,  restitui;  and  the  effect  of  which  would 
be  to  leave  the  Court  no  discretion  at  all,  but  to  award  the  writ, 
or  make  the  order  of  restitution.  This  is  indeed  the  effect  of  the 
57th  section  of  the  7  &  8  Geo.  4,  c.  29 ;  for  the  rule  which  is 
recognised  and  applied  in  Bex  et  Reg.  v.  Burton,  is  a  principle  of 

Seneral  application.  "When  a  statute  (says  Lord  C.  J.  Jervis, 
elivering  the  judgment  of  the  Court  of  Common  Pleas  in 
M^Dovgall  v.  Pater  son,  11  C.  B.,  775,)  confers  an  "authority  to  do 
a  judicial  act  in  a  certain  case,  it  is  imperative  on  those  so 
authorised  to  exercise  the  authority  when  the  case  arises,  and  its 
exercise  is  duly  applied  for  by  a  party  interested,  and  having  the 
right  to  make  the  application."  In  this  prosecution  the  case  has 
arisen,  the  guilty  party  has  been  indicted  by  the  owner  of  the 
property,  and  convicted ;  and  it  is  imperative  therefore  on  the 
Court  to  exercise  the  authority  conferred  upon  it,  and  to  order, 
and  if  need  be,  enforce  the  restitution  of  the  stolen  property.  The 
second  proposition  urged  by  Mr.  Metcalfe  on  behalf  of  Mr.  Hart 

(6)  By  the  stat.  59  Qeo.  3,  c  46,  paasod  shortly  after  ao  appellee  had  waged  batUe,  in 
Ashjordr,  Thornton,  1  B.  &  0. 

(c)  The  obeenration  of  Sir  Edward  Coke  on  the  atatnte  of  Hen.  S  is  atriotly  applicaUe, 
for  the  words  of  restitation  are  the  same  in  both  statutes,  "  the  property  bHoU  be  rettored*** 
And  so  are  the  words  which  give  the  Court  anthority  to  award  writs  of  restitatioDi  the  Court 
*•  $h€M  hao$  power. ^ 
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would  amount  in  effect  to  this,  that  the  Factor's  and  Broker's  Act       ^^ 
repeals  so  far  the  statute  of  Geo.  4.  But  the  Factor's  and  Broker's     wollbz 
Act  in  giving  validity  to  the  acts  of  an  agent  in  certain  circum-  and  akothcb. 
stances,  cannot  confer  on  a  purchaser  a  better  title  in  law  than  a       r~ 

sale  in  market  overt.     It  was  not  attempted  to  be  disputed  by  Mr.       ' 

Metcalfe  that  if  Mr.  Hart  had  bought  the  prosecutor's  goods  in      Orekr  qf 
market  overt,  the  property  therein  would  have  revested  on  the  '^J^**'*^^ 
conviction.     It  is  impossible  that  property  obtained  in  any  other    Atu^umu 
way  should  not  in  Use  manner  revest  in  the  true  owner.     The 
rule  for  an  attachment  against  Mr.  Hart  will  consequently  be  made 
absolute ;   the  rule  obtained  on  Mr.  Hart's  behalf  being  on  the 
other  hand  discharged. 

Rule  absolute,  (d) 

KoTB. — Stephen,  in  hb  '*  Commentaries  on  the  Laws  of  England,^  says,  "  As  to  restitn- 
lion  upon  oooTictioii,  \i  is  obMnrfll>le  that  it  reachta  the  goods  so  stolen,  notwithstanding  the 
property  of  them  ia  endeavonred  to  be  altered  by  sale  in  a  market  overt,*'  a  doctrine  on  which 
3Iack8tone  remarks  that  '*  thongh  it  may  seem  somewhat  hard  on  the  buyer,  yet  the  mle  of  law 
is  that  qfoHattu  disdef,  ante  omnia^  rettitm;  especially  when  he  has  nsed  all  the  diligence  in 
Us  power  to  conTiet  the  felon.  And  since  the  case  ia  redoced  to  this  hard  necessity,  that 
either  the  owner  or  buyer  must  snffier,  the  law  prefers  the  right  of  the  owner,  who  has  done 
a  meritorions  act  by  parsning  a  felon  to  condign  punishment,  to  the  right  of  the  buyer,  whose 
merit  is  only  o^atire,  that  he  has  been  guilty  of  no  unfair  transaction.** 

* 
(<0  See  the  next  Case. 
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COUKT  OP  QUEEN'S  BENCH. 

June  2,  1858. 

Beg.  v.  PieroE)  Bubgess,  and  Tester,  (a) 

Convict  felon — Properi^f /bund  tn  possession  of-^Power  of  judge  to  deal 
vnthr-^Claim  of  Corporation  of  London  to  property  of  convict 
felons — Roycd  Charters. 

Certain  Turkish  bonds  were  found  in  possession  of  a  prisoner  convicted 
of  felony y  and  it  appeared  that  one^sixih  of  the  value  thereof  was 
purchased  from  the  proceeds  of  the  property  stolen  from  the  prose* 
cutors  and  mentioned  in  the  indictment^  and  the  residue  of  the  value 
thereof  was  held  by  the  prisoner  as  trustee  for  K,  The  judge  made 
an  order  'directing  the  bonds  to  be  delivered  up  to  the  prosecutors ^ 
and  empowering  them  to  retain  one-sixth  of  the  valuCy  and  to  settle] 
the   residue  upon  trust  for  K,y  in  such  manner  as  she  might  advise. 

Hddy  that  the  order  was  bad  as  to  so  much  of  the  property  as  was 
not  the  subject  of  the  indictment. 

JWILDE,  on  behalf  of  the  Corporation  of  London)  obtained 
•  a  rule  nisi  to  quash  the  following  order  made  at  the  Central 
Criminal  Court. 

"  Central  Criminal  Court,  to  wit 

**  The  Queen,  on  the  prosecution  of  the  South  Eastern  Railway 
Company,  against  William  Pierce,  James  Burgess  and  William 
George  Tester. 

"  Whereas  the  said  William  Pierce,  James  Burgess,  and  William 
George  Tester,  have  been  at  this  present  sessions  convicted  of 
feloniously  stealing,  taking,  and  carrying  away  five  hundred  pounds 
in  weight  of  gold,  four  hundred  ounces  of  other  gold,  one  hundred 
bars  of  gold,  &c.,  the  property  of  the  said  South  Eastern  Railway 
Company,  the  said  James  Burgess  and  William  George  Tester  being 
at  the  time  of  the  commission  of  the  felony  aforesaid  servants  to 
the  said  South  Eastern  Railway  Company.  And  whereas  it  has 
been  made  to  appear  to  this  Court,  that  certain  Turkish  bonds  of 
the  nominal  value  of  2,30021  now  in  the  hands  of  Sir  Richard  Mayne, 
one  of  the  Commissioners  of  Police  of  the  Metropolis,  by  virtue  of 
a  certain  orderof  this  Court  made  in  the  present  sessions,  were  found 
in  the  possession  or  power  of  the  said  William  Pierce  at  the  time 
of  his  apprehension  tor  the  felony  aforesaid.    And  it  has  also  been 

(a)  Reported  hj  JohH  Thomfsok,  Esq.,  B«rriBter-at-Latr< 
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pit>yed  to  the  satisfaction  of  this  Court  that  one-sixth  part  of  the       '^*^' 
said  Turkish  bonds  was  bought  by  or  for  the  said  WiUiam  Fierce      pi^b, 
out  of  the  proceeds  of  the  said  felony^  and  that  the  said  sixth  part     Buboess, 
was  in  fact  so  bought  with  money  produced  by  sale  of  pirt  of  the      ^'^ 
said  goods,  chattels,  and  property  so  stolen  as  aforesaio,  and  that       !^^ 
the  remaining  five-sixths  of  the  said  Turkish  bonds  were,  at  the       1858. 
time  of  the  apprehension  of  the  said  William  Pierce  for  the  felony  bT^^ 
aforesaid,  held  by  the  said  William  Fierce,  as  trustee  for.  one  ^r]!!^o!^ 
Famiy  Bolan  £ay  and  ^her  child.     Now  this  Court  doth  order  toprvMCMton 
that  the  said  Sir  Richard  Mayne  do  forthwith  deliver  the  said 
Turkish  bonds  so  in  his  hands  as  aforesaid,  to  John  Charles  Bees, 
the  solidtor  of  the  said  Company,  and  that  the  said  John  Charles 
Bees,  and  the  said  South  Eaistem  Railway  Company,  do  upon  the 
receipt  thereof  retain  one-sixth  part  thereof,  to  and  for  the  use  of 
the  said  South  Eastern  Railway  Company,  and  do  forthwith  settle 
the  remaining  five-sixths  parts  thereof  upon  trust  for  the  said 
Fanny  Bolan  Eay  and  her  child,  in  such  manner  and  form  as  the 
said  Fanny  Bolan  Kay  may  advise." 

It  appeared  from  the  affidavits  that  the  above  order  was  made 
by  Martiu,  B.,  and  Willes,  J.,  after  hearing  conflicting  claims 
made  on  behalf  of  the  Corporation  of  London  and  the  South 
Eastern  Bailway  Company. 

The  Corporation  of  London  claimed  to  be  entitled,  by  virtue  of 
several  charters,  to  the  goods  of  persons  convicted  in  the  city  of 
London  of  felony  committed  therein ;  and  upon  the  conviction  of 
the  above  prisoners,  the  Under-Sherifis,  on  behalf  of  the  corpora- 
tion, claimed  the  property  found  in  their  possession,  including 
among  other  things  the  Turkish  bonds,  the  subject  of  the  above 
order. 

The  South  Eastern  Bailway  Company^  as  the  prosecutors^ 
claimed  the  bonds  as  being  purchasea  with  the  proceeds  of  the 
property  stolen  from  them. 

The  following  are  extracts  from  the  Charters  on  which  the 
claim  of  the  Corporation  of  London  was  founded: — 

Charter,  I  Edward  .3,  March  6,  1327.— '*  We  have  granted 
moreover,  for  us  and  our  heirs,  to  the  same  citizens  their  heirs  and 
successors  aforesaid,  that  the  mayor  of  the  aforesaid  city  for  the 
time  being  be  one  of  the  justices  assigned  for  the  delivery  of  the 
gaol  of  Newgate,  and  be  named  in  every  commission  thereof  to  be 
made,  and  that  the  same  citizens  may  have  infiEingthief  and  oulfang- 
thief,  and  the  chattels  of  felons,  of  all  those  who  shall  be  sen- 
tenced before  them  within  the  libertv  of  the  aforesaid  city,  and 
of  all  who  beins  of  the  aforesaid  liberty  shall  be  sentenced  at 
the  nol  aforesaid.'' 

Charter,  23  Henry  6,  October  26,  1493.—''  And  further  of  our 
more  abundant  favour,  we  have  granted  to  the  citizens  afore- 
said and  their  successors,  all  manner  of  fines,  issues  forfeited  and 
to  be  forfeited^  redemptions,  forfeitures,  pains,  and  amercia- 
ments, of  and  concerning  all  and  singular  matters,  causesy  and 
occasions,  and  whatsoever  trespasses,  nots,  insurrections,  offences^ 
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^^-       miBprisioiis,  extortions^  usurpations,  contempts,  and  other  misde- 
PiERCE,      meanours,  committed  or  to  be  committed  in  the  city  or  suburbs 
Burgess,     aforesaid,  before  the  mayor,  recorder  and  aldermen  of  tlie  city 
AND        aforesaid  for  the  time  being,  the  justices  of  us  and  our  heirs  and 
J^**     successors,  assigned!  or  to  be  assigned^  to  hear  and   determine 
1856.        felonies,  trespasses  and  misdemeanours,  in  tlie  eity  aforesaid  or  the 
j^T^Tl     -  suburbs  thereof,  or  the  justices  also  assigned  or  to  be  assigned  to 
gtoknprcpeX  hold  plcas  before  us,  our  heirs  and  successor?,  the  justices  of  the 
(9  pro&ecHior.   Common  Bench,  the  tf  easurer  and  barons  of  the  Exchequer,  or  other 
the  justices  and  officers  of  us,  our  heirs  or  successors,  whatsoever, 
adjudged  or  to  be  adjudged,  together  with  the  assessments,  levies 
of  the  same,  when  and  as  often  as  need  be,  and  the  treasure  found 
in  the  city  aforesaid  or  the  suburbs  thereof,  together  with  waife  and 
estrays,  for  felonies  by  them  committed  or  to  oe  committed  in  the 
city  or  suburbs  aforesaid,  adjudged  or  to  be  adjudged  before  us  or 
our  heirs  or  successors,  or  any  of  the  justices  aforesaid;  and  all 
merchandise  and  victuals,  which  in  coming  into  the  aforesaid  city  to 
be  sold  in  the  same  city  or  the  suburbs  thereof,  and  in  the  water 
of  the  Thames,  and  elsewhere  within  the  same  city,  liberty,  and 
suburbs,  shall  be  found  forestalled,  or  regrated,  and  which  there- 
from and  thenceforth  shall  happen  to  be  forestalled  or  regrated ; 
and  that  the  same  citizens  bhall  have  all  and  whatsoever  shall 
happen  to  be  adjudged  by  the  aforesaid  mayor,  or  justices  above 
said,  to  be  due  or  appertain  to  us,  or  our  heirs  or  successors,  of 
and  concerning  any  recognizances,  or  securities,  made  for  keep- 
ing and  observing   the   peace    before  them,  or  any  of   them, 
within  the  aforesaid  city  or  suburbs  thereof,  and  broken  and  not 
observed.'* 

2  Edward  4,  November  9th,  1462. — "  Wc,  therefore,  in  order 
henceforth  to  remove  and  utterly  abolish  all  and  all  manner  of  causes, 
occasions,  and  matters  whereby  the  likedoubts,  opinions,  ambiguities, 
differences,  controversies  and  dissensions  can  arise,  be  held,  moved 
or  entertained  in  this  behalf,  of  our  special  grace  and  mere  motion, 
have  granted  to  the  aforesaid  mayor  and  commonalty  and  9iti£ens  of 
the  city  aforesaid,  who  now  are,  and  to  their  successors  the  mayor, 
and  commonalty,  and  citizens  of  the  same  city,  who,  for  the  time 
shall  be,  for  ever  the  aforesaid  town  of  Southwark  with  appurten* 
ances,  and  all  chattels  called  wsufs  and  estrays,  and  treasure  trove 
in  the  town  aforesaid,  and  all  goods  called  manopera,  and  all 
manner  of  chattels  and  goods  of  traitors,  felons,  fugitives,  outlaws, 
persons  condemned,  convicts,  and  branded  felons  denying  the  laws 
of  the  land,  wheresoever,  and  before  what  persons  or  person  soever 
justice  shall  be  done  upon  them,  and  also  goods  disclaimed,  found, 
or  beiuff  within  tihe  same  town,  and  also  all  manner  of  escheats 
and  forfeitures  which  can  belong  to  us,  there  as  fully  and  entirely 
as  we  should  have  them  if  the  same  town  were  in  our  hands,  and 
that  it  may  be  quite  lawful  for  the  same  ma^or  and  commonalty 
and  their  successors,  by  their  deputy  and^  ministers  of  the  same 
town,  to  put  themselves  in  seizen  of  and  in  all  goods  called  man- 
opera,  and  the  goods  and  chattels  of  all  traitors,  felons,  fugitives^ 
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outlaws,  persons  condemned  convicts,  and  branded  felons  deny-       ^*^- 
ing  the  law  of  the  land,  and  also  of  and  in  all  ^oods  disclaimed,      pubcb. 
found,   or  being  within  the  same   town,  and  also'of  and  in  all     Buboess, 
manner  of  escheats  and  forfeitures  to  us  and  our  heirs  there  per-     ^  ^^ 
taining.''  ^^™- 

Peiersdorfff  Seijeant,  showed  cause  against  the  rule.  The  isss. 
power  of  justices  of  gaol  delivery  to  restore  goods  stolen  to  the  — : 
owner,  was  conferred  by  the  statute  21  Hen.  8,  cap.  11,  which  ^ST^^^L^ 
enacted)  ''That  if  an v  felon  or  felons  hereafter  do  rob,  or  take  toproiecuUfr. 
away  any  money,  goods,  or  chattels  from  any  one  of  the  King's 
subjects,  from  their  persons  or  otherwise,  wnhin  this  realm^  and 
thereof  the  said  felon  or  felons  be  indicted,  and  after  arraigned 
of  the  same  felony  and  found  guilty  thereof^  or  otherwise 
attainted  by  reason  of  evidence  given  by  the  party  so  robbed^ 
or  owner  of  the  said  money^  goods  or  chattels,  or  by  any  other, 
by  their  procurement,  that  the  party  so  robbed,  or  owner  shall 
be  restored  to  his  said  money,  goods,  or  chattels:  and  that 
as  well  the  justices  of  gaol  delivery  as  other  justices  afore 
whom  any  such  felon  or  felons  shall  be  found  guilty^  or  other- 
wise attainted  by  reason  of  evidence  given  by  the  party  so 
robbed)  or  owner^  or  by  any  other  by  their  procurement  have 
power  by  this  present  act  to  award  from  time  to  time  writs 
of  restitution  for  the  said  money,  goods  and  chattels  in  like 
manner  as  though  any  such  felon  or  felons  were  attainted  at 
the  suit  of  the  party  in  appeal."  This  power  is  extended  by  the 
7  &  8  Geo.  4)  c  29,  s.  57,  to  felonies  and  misdemeanours,  in 
stealing,  taking,  obtaining  or  converting,  or  in  knowingly  receiving 
any  chattel,  money,  valuable  security,  or  other  property  what- 
soever. Under  these  statutes  the  judges  had  power  to  make 
the  order  concerning  the  property  wmoh  was  the  subject  of 
the  indictment  And  as  to  that  part  of  the  order  there  can 
be  no  objection.  The  rest  of  the  order  may  be  regarded  as  a 
recommendation  as  to  the  mode  in  which  the  remainder  of  the 
property  in  question  should  be  applied. 

Lord  Campbell,  C.J. — That  matter  was  not  referred  to  them. 
This  is  an  order  made  by  the  justices  as  justices  of  p;aol  delivery ; 
and  to  the  extent  to  which  it  may  be  wrong,  this  Court  must 
quash  it 

Petersdofff. — The  rule  nisi  is  to  quash  the  order  generally. 
If  the  rule  is  limited  to  that  part  of  the  property  which  is  not 
the  subject  of  the  indictment,  it  will  not  be  resisted. 

Wilde, — The  object  of  the  rule  is  to  get  rid  of  that  part  of  the 
order  which  is  illegal. 

P£R  Curiam. — The  rule  will  be  absolute  as  to  the  five-sixths 
of  the  property  which  is  not  the  subject  of  the  indictment  The 
judges  had  no  power  at  common  law  to  make  that  part  of  the 
order,  and  neither  the  21  Hen.  8,  c.  11,  or  7  &  8  Geo.  4,  c.  29, 
s.  57,  gave  it  them.  ^^^  ^^^^j^^^  accordingly,  {h) 

(fi)  ^o^Beg,y,Woll€Z,9xA\xi  Ii»  Hearty  anU,^,  337. 


348  dUifdrAt  law  cas&s. 


WESTEKN  CIRCUIT. 

Bodmin,  Aug.  4,  1860. 

(Before  Mr.  Justice  Keating.) 

Reg.  I?.  WBNMOUTH.(a) 

House-breaking — Attempting  to  steal — Indictment, 

An  indictment  charging  that  the  prisoner  feloniously  broke  and  entered 
a  certain  dtoeUtng^house  with  intent  fehniouslg  to  steal  therein^  and 
not  with  actually  stealing^  cannot  be  sustained^  the  felony  created  by 
the  statute  being  entering  and  stealing. 

An  opening  of  a  door  in  a  shop  under  the  same  roof  where  the  prisoner 
lived  as  servant^  for  the  purpose  of  committing  a  felony,  is  a  breaking 
and  entering  within  the  statute. 

THE  prisoner  was  indicted  for  feloniously  breaking  and  entering 
a  awelling-house  with  intent  feloniously  to  steal  therein. 

Prideaux  for  the  prosecution. 

H.  T.  Cole  for  the  defence. 

The  following  were  the  facts :— The  prisoner  was  a  boy  in  the 
service  of  his  master^  Mr.  Clement,  who  carried  on  the  business 
of  a  carpenter  and  grocer  at  Antony^  in  Cornwall.  The  prisoner 
was  an  apprentice  in  the  business  of  carpenter,  and  lived  in  the 
house.  The  master,  suspecting  that  he  had  been  in  the  habit  of 
robbing  the  till  in  the  grocer's  shop,  which  was  detached  from  the 
rest  of  the  house,  but  connected  with  the  passage,  and  under  the 
same  roof,  concealed  himself  in  the  grocer's  shop,  having  fastened 
the  door  with  a  Bramah  latch*lock.  About  half-past  one  in  the 
morning,  the  prisoner  burst  open  the  door,  and  entered  the  shop 
for  the  purpose  of  taking  money  from  the  till,  when  he  was  stopped 
by  his  master.  The  master  stated  that  he  had  no  business  in  the 
grocer's  shop. 

jET.  71  Cole,  for  the  prisoner,  submitted  that  as  he  was  domiciled 
in  the  house  the  bursting  open  of  the  door  by  the  prisoner  under 
the  same  roof  could  not  be  nouse-breaking. 

Prideaux,  contr^  referred  to  I  Hale,  563,  and  A  v.  Johnson 

(a)  Reported  bj  E.  W.  Cox,  Esq.,  Banutor-ftt-Uw. 
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in  2  East,  P.  C.  488,  which  laid  down  that  the  breaking  necessary        Bho. 
to  constitute  burglary  is  not  restricted  to  the  breaking  of  the       ^  "^ 
outer  wall  or  doors  or  windows  of  a  house ;   if  the  thief  gets      "^** 
admission  into  the  house  by  the  outer  door  or  window  being  open^        iseo. 
and  afterwards  breaks  or  unlocks  an  inner  door,  for  the  purpose  ^^  a  ^^^^J^^^gu,^ 
entering  one  of  the  rooms^  it  is  burglary ;  and  in  1  Hale^  553,  554,  ^^j^^^ZrS! 
it  is  said^  *^80  if  a  servant  open  his  master's  chamber-door,  or 
the  door  of  any  other  chamber  not  immediately  within  his  trust, 
with  a  felonious  design,  or  if  any  other  pereon  lodging   in  the 
same  house,  or  in  a  public  inn,  open  and  enter  another  door  with 
such  evil  intent,  it  is  burglary." 

Keating,  J. — Even  if  the  prisoner  had  opened  the  carpenter's 
shop,  under  these  circumstances,  he  should  be  of  opinion  that  it 
was  house-breaking,  and  he  had  no  doubt  that  bursting  open  the 
door  of  the  grocer's  shop  in  the  manner  described  was  a  sufficient 
breaking. 

Tiie  jury  found  the  prisoner  guilty. 

After  the  verdict, 

Prideaux  stated  that  he  had  a  doubt,  to  which  he  felt  it  to  be 
his  duty  to  call  the  attention  of  the  learned  iudge,  as  to  the 
sufficiency  of  the  indictment.  It  was  certainly  a  burglary  to 
break  and  enter  a  dwelling-house  in  the  night,  with  intent  to 
commit  a  felony ;  but  house-breaking  by  day  was  a  statutable 
offence,  and  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  12,  enacted,  ''that  if 
any  person  shall  break  and  enter  any  dweliing-house,  and  steal 
therein  any  chattel,  money,  or  valuable  security,  and  every  such 
offender  being  convicted  thereof,  shall  suffer  death  as  a  felon." 
Here  the  indictment,  whilst  it  alleged  the  breaking  to  have  been 
felonious,  simply  charged  an  intent  feloniously  to  steal,  and  not 
an  actual  steding,  and  his  doubt  was  whether  the  offence  was 
more  than  a  misdemeanour,  although  it  was  distinctly  charged 
as  a  felony. 

CoU  said  he  had  not  seen  the  indictment ;  but  if  it  was  as 
stated  by  his  friend  he  was  of  opinion  with  him  that  it  was  bad. 

His  Lordship  having  consulted  Chann£LL,  R,  said  that  his 
learned  brother  and  nimself  were  agreed  that  the  objection  so 
properly  taken  by  the  learned  counsel  for  the  prosecution  was 
TftUdi  and  that  judgment  must  be  arrested. 

JudymenJt  arrested. 
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Somerset  Summer  Assizes,  I860. 

Wells,  August  10,  I860. 

(Before  Baron  Chaknell.) 

Reg.  v.  Waters,  (fl) 

ProsecuHon  expense&'^Bringing  a  prisoner  from  a  gaol  io  be  tried  in 

another  county. 

The  court  has  no  power  to  order  payment^  as  part  of  the  expenses 
of  the  prosecution,  of  the  costs  incurred  by  the  warders  of  MiU- 
bankj  in  bringing  down  to  Wells  a  prisoner  in  custody  at  MiUbanhy 
as  an  escaped  convict,  to  be  tried  at  Wells  on  a  charge  of  larceny 
from  the  person. 

A  man  named  Waters  was  convicted  of  stealing  a  watch.  It 
appeared  that  Waters  had  been  sentenced  in  1855  to  eix 
years'  penal  servitude,  but  he  had  contrived  to  make  his  escape 
from  Dartmoor  prison,  and,  after  travelling  in  various  places,  ne 
at  last  came  to  Wells,  and  there  committed  this  robbery.  He 
was  apprehended  on  the  spot,  and  put  in  the  lock-up  at  WeDs. 
He,  however,  escaped  from  that  place,  and  was  afterwards  taken 
in  London,  and  was  lodged  in  Millbank  Penitentiary.  As  the 
parties  at  Wells  were  bound  over  to  prosecute  for  the  stealing  of 
the  watch,  the  attorney  for  the  prosecution  issued  ^a  writ  dl  habeas 
corpus  and  sent  it  to  Millbank,  in  order  that  the  prisoner  might  be 
brought  to  Wells.  In  consequence  of  the  writ,  two  warders 
brought  the  prisoner  heavily  ironed  to  Wells.  When  tried,  he  was 
still  in  irons,  as  Mr.  Oakley,  the  governor  of  the  Somerset  Gaol, 
did  not  deem  it  safe  to  take  them  off,  as  he  had  escaped  from  four 

Sols,  and  had  said  he  could  escape  from  any  gaol  in  England, 
e  was  convicted,  and  sentenced  to  ten  yeais'  penal  servitude. 
After  the  prisoner's  conviction,  an  application  was  made  to  Mr. 
Gumey,  the  clerk  of  assize,  to  allow  the  expenses  incurred  by  the 
warders  in  bringing  the  prisoner  from  Millbank  to  Wells,  but 

(a)  Reported  by  E.  W.  Cox  Esq.,  Banister-nt-Law. 
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Mr.  Garney  was  of  opinion  that  he  had  no  power  to  allow  such       ^^^ 

Kmgdon   now  applied   to    the  judge  for   an    order   for  the        

expenses,  which  amounted  to  6/.    The  statute  enacted  that  the       ^^' 
expenses  of  the  prosecutor  and  witnesses,  and  other  expenses    jevZ^o/ 
incurred  in  the  prosecution,  should  be  allowed ;  he  therefore  sub«    Prowmtion, 
mitted  that  if  the  prisoner  had  not  been  brought  to  Wells  the  pro- 
secution could  not  have  proceeded,  and  therefore  these  expenses 
must  have  been  contemplated  by  the  act. 

Channell,  B. — I  do  not  think  that  I  have  power  to  make  the 
order.  The  governor  of  Millbank  was  a  public  officer,  and  was 
bound  to  have  produced  the  prisoner. 

Mr.  GuBNEY  stated  that  a  somewhat  similar  question  had  arisen 
some  time  since  before  Chief  Justice  Erie,  when  a  claim  was 
made  for  the  expense  of  apprehending  a  prisoner,  and  tliat  learned 
judge  decided  that  the  expense  of  the  apprehension  could  not  be 
allowed. 

His  Lordship,  having  consulted  Mr.  Justice  Keating,  stated 
that  he  had  not  power  to  make  the  order. 
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jh:elani>* 


February  Ay  1860 

(Before  Pigot,  CB.,  O'Brien  and  Hayes,  JJ,,  Greene/ 
Fitzgerald  and  Hughes,  BB.). 

In  re  Hunter,  (a) 

Presentment-^  Grand  Jury  Act,  6^7  WW.  4,  c.  116,  *.  135. 

In  a  presentment  for  maliciously  kitting  sheep,  the  words  **  made  away 

with,**  were  added  to  the  words  mentioned  in  the  act. 
Held,  thai  these  words  "  made  away  toith'*  were  surplusage,  and  did 

not  vitiate  the  presentment. 

^f^HIS  case  came  before  the  Court  for  the  opinion  of  the  judges 
-i-  on  the  statement  of  Mr.  Justice  Perrin,  in  which  the  cir- 
cumstances are  fully  detailed  as  follows : — In  this  case  a  sum  of 
62/.  1 5s,  had  been  presented  at  presentment  sessionsf  and  subse- 
quently by  the  grand  jury  at  these  assizes,  to  William  Hunter, 
for  loss  and  damage  sustained  by  him  by  reason  of  thirty-five 
black  faced  sheep,  his  property^  which  were  grazing  on  the  lands 
of  Alton  and  Ballyness,  having  been  maliciously,  killed,  maimed, 
injured,  destroyed,  and  made  away  with  on  or  about  the  night  of 
the  10th  of  Feb.,  1859.  There  were  two  further  presentments 
in  similar  terms,  one  for  165  sheep,  and  the  othejr  for  88  sheep,  to 
the  same  person.  On  these  presentments  coming  before  me,  Mr. 
Dowse,  for  certain  ratepayers,  objected  to  my  fiating  them  on  the 

f  round  that  under  the  135th  section  of  the  Grand  Jury  Act  (6  &  7 
Till  4,  c  116),  presentments  for  malicious  injury  to  animals  are 
confined  in  terms  to  cases  in  which  thev  are  either  killed,  houghed, 
maimed,  or  injured  maliciously,  and  tnat  the  introduction  of  the 
words  ^'  made  away  with'*  under  which  evidence  might  be  given 
of  a  cause  of  complaint  different  from  any  of  those  expressed  in 
the  statute,  vitiated  the  presentment,  and  that  it  was  consistent 
¥rith  the  words  ''made  away  with"  that  the  sheep  had  been 

(a)  We  are  indebted  to  Ths  Irish  Jvritt  for  »  report  of  tiiie  caie. 
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feloniously  stolen  or  carried  off  the  lands   alive.     In  either  of     „'*^  "* 
Tvhich  cases  he  contended  that  the  clause  did  not  apply.     Mr.  "*' 

Haniilion»  for  the  claimant,  argued  that  those  words  were  merely        i860. 
cumulative  or  synonimous  with  the  word  ^*  killed"  and,  therefore,  ^"^ 
surplusage  not  vitiating  the  presentment.     I,  therefore,  reserved  Prfgf^^^ 
for  the  consideration  of  your  lordships  the  question  whether  the 
introduction  of  the  words  ^'  made  away  with*'  renders  the  present^ 
ment  bad.     Suspending  my  fiat  to  await  the  event  of  your  deci-> 
sion.     The  above  presentment  and  the  two  others  also  referred  to 
are  to  be  fiated  or  not  according  to  the  decision  in  this  case. 

(Signed) 

Louis  Pebbik. 

G'Haganj  Seijt.,  Q.C.  (with  \i\mDowse^  R.\  appeared  on  behalf 
of  the  cesspayers  who  objected  to  the  form  of  the  presentment. 
The  section  enabling  a  person  to  claim  compensation  for  malicious 
injury,  &c.,  is  the  135th  section  of  the  Irish  Grand  Jury  Act 
(6  &  7  Will.  4,  c.  116).  The  words  of  the  section  important  are, 
^^  And  be  it  enacted  that,  from  and  after  the  commencement  of 
this  act,  in  all  cases  of  maliciously  or  wantonly  setting  fire  to,  &o., 
or  of  maliciously  killing,  maiming,  houghmor^  or  injuring  any 
horse,  mule,  ass,  or  swine,  or  any  horned  cattle  or  sheep,  or  of 
maliciously  &c.,  &c"  And  we  contend  that  it  would  be  com- 
petent, under  the  words  '*  made  away  with "  added  to  this  pre- 
sentment after  the  word  injured,  for  the  party  to  make  a  case  not 
within  the  contemplation  of  this  act,  and  would  enable  them  to 
give  evidence  not  otherwise  admissible,  and  not  intended  to  be 
admissible^at  the  presentment  sessions,  by  which  they  might  show 
that  some  sheep  were  *'  killed,"  some  *^  made  away  wiUi,"  felo- 
niously or  otherwise,  and  to  obtain  compensation  for  all  under  this 
presentment.  This  act  being  in  one  sense  remedial,  in  another 
penal,  ought  to  be  dealt  with  very  strictly  by  a  court  of  law.  It 
IS  also  a  well-settled  rule  of  law  that  every  charge  upon  the 
subject  must  be  imposed  by  dear  and  unambiguous  language. 
And  in  an  Act  of  Parliament  which  imposes  any  duty  or  burden 
on  the  public  when  there  is  any  ambiguity  found  the  con- 
struction must  be  in  favour  of  the  public:  (Dwarris  on  Stat.,  646.) 
[FiTZGEBALD,  B. — If  there  was  any  doubt  of  the  fact  that  these 
sheep  were  not  maliciously  destroyed,  you  ought  to  have  brought 
that  fact  before  a  jury.  The  judge  at  the  assizes  would  have 
investigated  it  anew.  Bv  ^our  not  navin^  done  so,  we  must  take 
the  fact  as  admitted.]  This  presentment  is  bad  on  the  face  of  it, 
and  it  is  competent  for  my  clients  to  make  this  objection.  In  the 
matter  of  T/ws.  Roe  ^ Smith  &  Batty,  97)  a  petition  for  compensa- 
tion under  the  Whiteboy  Act  (15  &  16  Geo.  3,  c  21,  s.  8)  was 
dismissed,  Jebb,  J.,  saying,  ^^that  the  petition  ought  to  state  that 
the  persons  were  armed,  or  that  the  country  was  disturbed.**  In 
re  Ifewton  (Irish  Cr.  Ca.,  554)  a  presentment  founded  on  an 
application  to  the  presentment  sessions  which  omits  the  sections  of 
the  act  authorising  the  presentment  cannot  be  finted*     In  re  Forth 

VOL.  Tin.  2  A 
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J"  u       (2  Craw.  &  Dix.,  469  >    [CoudmI  also  referred  to  29  Gea  S; 

"!!!!!"•     c.  12;  19&20Geo.3,c-37;andr«J?iifc(Jebb'8CriiiuCa8.71); 

I860.       also  the  English  Act  7  &  8  Geo.  4,  c.  30,  s.  16 ;  also  the  cases  of 

-—  _  Smith  V.  Bolton  (Holt's  Bep.  201);    BechwUk  v.  irood{\  Bam. 

f^l^l^ZfHt.    ^*y  ^^'^)*  d6<^d^  under    the  English    act,    consolidating   the 

laws  relative  to  remedies  against  the  hundred  (7  &  8  Geo.  4« 

c.  31),  and  as  to  particular  felony  being  committed  for  individual 

benefit.] 

Brook,  J.i  Q.C.  (with  him  HarniUofh  J,  P.\  contrft,  was  not 
called  on. 

JB.  Dowse  submitted  that  a  presentment  passed  before  a  petty 
sessions  should  be  considered  as  a  conviction,  and  be  good  through- 
out, and  cited  R.  v.  CatheraU,  (2  Str.,  900, 1  T.  R.  269),  Paley  on 
Conv.,  143;  Gosset  v.  Howard,  (10  Q.B.,  411);  also  that  the 
words  should  not  be  carried  further  than  the  natural  sense.  R.  t. 
Whistler  {llo\t.y2\&)\  Burrows  y.  Wright  (1  East»617);  Boscoe 
N.P.y  2  ed.,  773.  Malice,  in  the  legal  acceptance  of  the  wor^  is 
not  confined  to  personal  spite  against  individuals,  but  consists  in  a 
conscious  violation  of  the  law  to  the  prejudice  of  another,  Ferguson 
v.  Earl  of  Kimioule  (9  C.  F.,  321),  and  therefore  the  words 
^'  maliciously  made  away  with,"  do  not  mean  a  making  away  with 
through  personal  spite,  out  may  mean  stealing. 

PiGOT,  C.B. — ^We  are  all  of  opinion  that  this  objection  under 
the  circumstances  presented  to  us  must  fail.  The  form  of  this 
presentment,  however  is,  in  my  opinion,  objectionable,  and  if 
brought  before  me  at  assizes,  and  claimant  had  succeeded,  I  would 
refuse  him  his  costs,  and  for  this  reason,  that  I  think  these  words 
^*  made  away  with  "  might  allow  illegal  proof.  If  judge  of  assizes 
to  allow  the  question  to  be  tri^  by  a  traverse  so  as  to  ascertain 
whether  such  illegal  evidence  had  been  admitted,  and  that  he  had 
no  power  to  obtain  the  opinion  of  a  jury,  then  I  mi^ht  differ  from 
my  present  opinion.  But  in  this  case  we  must  consider  ourselves 
in  the  place  of  the  judge,  and,  considering  the  circumstances,  say, 
^^  if  you  object  that  iUegal  evidence  may  have  been  admitted,  I 
will  now  allow  you  to  try  that  question  in  a  traverse,"  and  if  there 
was  this  opportunity  to  take  such  traverse  before  the  judge  and 
those  who  took  this  objection  passed  it  bv,  we  ought  to  consider 
that  he  was  not  in  a  position  to  show  that  the  entire  evidence 
admitted  was  not  applicable  to  the  offence  contemplated  by  the 
exact  words  of  the  statute.  In  Jackson  t.  Pesehed  (1  MauL  & 
Selwyns)  Lord  Ellenborough  says,  as  to  a  matter  essentially 
necessary  to  be  proved,  and  whereas  declaration  contains  terms 
sufficiently  general  to  comprehend  it  in  fair,  reasonable  intend* 
ment,  so  as  to  be  cured  by  verdict.  '*  Where  a  general  allegation 
must,  in  fair  construction,  so  far  require  to  be  restricted  that  no 
judge  and  no  jury  could  have  properly  treated  it  in  an  unrestrained 
sense,  it  may  reasonably  be  presumed  after  verdict,  that  it  was 
so  restrained  at  the  trial.''  We  must,  therefore,  now  assume  that 
the  evidence  was  applicable  to  that  portion  of  the  presentment 
within  the  terms  of  the  act,  and  apply  the  maxim  utile  per  inutile 
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nan  vitiatur,    and    consider   these    words   ^^  made    away  with "       ^  bb 
mere  sarplusage.    On  the  other  hand^  if  not  they  would  have  a     ^^^^^ 
consistencyy  as  we  must  consider  firom  no  traverse  being  taken       iseo. 

that  the  evidence  given  was  only  applicable  to  those  woras  con-       

tained  in  the  act.    We  therefore  consider  this  presentment  good  ^J^J^J^^JST" 
and  valid. 

Gbeens,  B.^-I  think  the  simple  question  is,  whether  or  not 
this  presentment  is  void  on  the  face  of  it  ?  It  is  drawn  in  accord- 
ance with  the  act,  except  as  to  the  words  ^'  made  away  with/' 
would  the  addition  of  these  words  make  the  whole  fall  ?  I  think 
not.  I  think  this  clearly  comes  within  the  maxim,  utile  per  non 
mtiatur.  Objection  overruled. 


S  A  2 
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COURT  OP  QUEEFS  BENCH. 

Michaelmas  Term,  I860. 

(Before  Cockburn,  CJ.,  Hill  and  Blackburn,  J.J.) 

Ex  PARTE   CrAWSHAT  V.   LaNGLET. 

Criminal  Information — Foreign  Enlutment  Act, 

This  Court  will  not  grant  a  criminal  information  Jbr  breach  of  a  ptMie 
statute  creating  a  state  offence  on  the  appUeation  of  a  private  person, 
but  only  on  the  information  of  the  law  officers  dfthe  Crown* 

If  a  private  person  desires  to  punish  an  infraction  of  such  a  statute  A# 
must  do  so  by  the  ordinary  machinery  for  the  administration  qfjustieef 
the  preferring  of  an  indictment. 

The  Foreign  Enlistment  Act  creates  an  offence  against  the  state^  and 
the  Court  refused  a  rule  for  a  criminal  information  for  breach  of  it  on 
the  application  of  a  private  person  without  the  sanction  of  the  Attorney^ 
General. 

BOVILL,  Q.C.  ( Couch  with  him),  said:  I  am  instructed  on  behalf 
of  Mr.  Crawshay,  magistrate  of  Newcastle^apon-Tyne,  and 
lately  Mayor  of  the  borough  of  Gateshead,  for  a  rule  nisi^  calling 
upon  Mr.  John  Baxter  Langley  to  show  cause  why  a  criminal  infor- 
mation should  not  be  exhibited  against  him  for  a  certain  misdemean- 
our committed  by  him  against  the  Foreign  Enlistment  Act,  and  the 
common  law  of  the  land.  Mr.  Langley  is  the  proprietor  and  pub- 
lisher of  the  Daily  Chronicle  and  Nortliem  Counties  Advertiser,  at 
Newcastle,  and  also  of  a  weekly  paper,  called  the  Newcastle 
Chronicle  and  Midland  Counties  Advertiser,  and  this  application  is 
nindc  with  reference  to  certain  articles  published  by  him,  which  I 
have  to  submit  to  the  Court  are  endeavours  on  the  part  of  Mr, 
Langley  to  procure  persons  in  England  to  serve  in  the  army  of 
Garibaldi,  and  also  acts  done  for  the  purpose  of  inciting  persons 
to  enter  into  the  service  of  that  general.  Before  I  call  atten^- 
tion  to  the  circumstances  under  which  Mr.  Crawshay  feels  it  to 
be  his  duty  to  bring  the  matter  before  the  Court,  I  think  it  right 
personally  to  express  that  I  have  no  other  feeling  than  the  deepest 
sympathy  for  the  Italian  people,  the  greatest  admiration  for  the 
leader  who  has  restored  them  to  freedom  and  independence,  and 
who  probably  has  conferred  on  the  Italian  people  the  ereatest 
benefits,  and  on  the  cause  of  freedom  throughout  the  world. 
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CoGKBURN,  C*J. — la  it  in  Mr.  Crawshay's  character  of  mayor 
that  you  make  this  application  ? 

BovilL — No. 

CoGKBUUN,  C.J. — Is  this  the  case  of  a  private  individual 
coming  forward  to  institute  proceedings  for  an  offence  against  the 
State?    Is  there  any  precedent  for  such  an  application  ? 

Hill,  J. — I  know  of  no  such  precedents. 

CocKBUBN,  C.J. — This  is  an  act  against  the  State,  and  if  there 
is  any  offence  in  it  it  is  for  the  Attorney-General,  as  the  represen- 
tative of  Her  Majesty,  to  set  matters  straight.  I  never  heard 
of  a  private  individual  coming  forward  and  complaining  of  such 
conduct 

Blackburn,  J. — Is  there  an  instance  on  record  where  the  law 
has  been  put  in  force,  as  now  asked,  in  cases  in  which  the  applicant 
has  no  personal  interest? 

BomlL — I  am  not  sure  that  there  is. 

CocKBUBN,  C.  J. — And  I  should  be  sorry  to  establish  such  a 
precedent. 

Bovill.^-^The  matter  has  been  brought  before  the  magistrates  at 
Newcasde,  who  declined  to  act,  and  Mr.  Crawsfaay  has  no  other 
remedy  than  to  apply  to  this  Court 

Hill,  J. — By  taking  out  a  summons  at  chambers,  Mr.  Craw- 
shay  can  have  powers  to  prefer  an  indictment.  There  is  no 
pretence  for  asking  for  this  great  criminal  interposition. 

BaviU. — The  matter  is  one  of  deep  interest  Supposing  the 
magistrates  haye  laid  down  the  law  contrary  to  what  it  really  is, 
or  haye  entirely  mistaken  the  view  of  it,  or  haye  produced  an 
impression  of  the  law  contrary  to  what  ought  to  exist  in  this 
country  ? 

CocKBURN,  C.  J. — Then  the  proper  course  is  to  obtain  leave  to 
prefer  an  indictment  You  are  now  asking  this  Court  to  interpose 
summarily  with  a  criminal  information  against  the  defendant,  for 
which,  so  far  as  I  am  aware,  there  is  no  precedent. 

BovilL — Except  this,  that  in  a  matter  of  great  importance 
affecting  the  whole  country  it  seems  right  that  this,  the  highest 
court  of  criminal  jurisdiction,  should  entertain  the  question. 

Hill,  J. — We  must  have  it  brought  before  us  by  the  proper 
authority,  the  Attorney-General.  You  are  asking  us  to  sanction 
a  private  individual  taking  up  a  matter  of  state  in  which  probably 
the  Attorney-General  does  not  think  it  right  to  interfere.  We 
cannot  do  it 

BovilL — Supposing  a  matter  of  great  public  importance  is  brought 
before  the  magistrates  of  a  particular  district,  and  they  haye 
decided  upon  the  point  in  a  manner  subyersiye  of  the  national, 
common,  and  statute  law,  and  an  impression  prevails,  in  conse- 

Sience  of  the  reports  that  the  parties  haye  circulated  throughout 
e  country,  that  illegal  acts  may  be  done  with  impunity? 
BlackburK)  J.— Jn  your  position  this  I  will  assume,  that  the 
person  asainst  whom  you  are  moving  is  guilt^r  of  a  misdemeanour, 
and)  further^  that  the  magistrates  have  not  discharged  their  duty 
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in  not  having  oommitted  the  party  on  the  materials  before  thenl| 
or  have  bound  him  over  to  take  his  trial,  is  that  any  reason  why 
the  hi^h  prerogative  process  of  this  .Court  should  be  granted  in 
this,  the  case  of  a  private  relator,  who  has  no  personal  interest  in  it. 

J?^//.-^That  is  in  the  discretion  of  the  Court 

Blackburn,  J. — Has  ever  anything  like  it  been  done  in  this 
Court  ?    I  know  of  nothing  bearing  the  slightest  resemblance  to  it. 

BinAn* — I  cannot  say.  in  a  matter  afi&ting  the  public  peace, 
all  have  an  interest  in  preserving  it,  and  it  is  a  question  how  far  a 
private  individual  is  at  liberty  to  set  the  law  in  motion* 

Blackbubn^  J«— ^We  do  not  take  upon  oursdves  to  express 
any  speculation  with  respect  to  the  necessity  of  public  proseea- 
tions ;  but  this  I  make  bold  to  say,  that,  in  a  matter  of  an  offence 

g[alnst  the  State,  the  proper  officer  to  prosecute  is  the  Attorney- 
eneral  |  and,  if  he  had  applied  in  it  it  would  have  been  a  different 
matter;  but  for  a  private  mdividual  to  come  forward  and  take  upon 
himself  the  functions  of  the  law  officers  of  the  Crown,  this  Court 
in  its  discretion  cannot  sanction  it. 

BavUL — The  question  involved  is  whether  the  rule  now  abso* 
lutely  laid  down  does  not  involve  the  Government  and  the  law 
officers  of  the  Crown  in  greater  responsibility  than  ought  to  be 
cast  upon  them. 

Blackburn,  J. — I  cannot  help  thinking  that  the  vdiunteer 
principle  had  better  be  conlBned  to  the  exceUent  limits  we  have 
seen  so  much  of  in  recent  times.  We  don't  want  volunteer 
attorneys-general. 

Hill,  J. — On  referring  I  find  I  made  a  mistake  just  now.  The 
applicant  may  prefer  a  bill  of  indictment  without  a  judge's  order. 

BovtlL — That  is  true.  But  my  client  has  been  openly  chal- 
lenged by  the  magistrates  to  bring  their  decision  under  review, 
and,  it  being  a  matter  of  great  public  interest,  he  has  thought  it 
desirable  to  make  this  application.  These  circumstances  are  upon 
affidavits,  and  I  am  instructed  .to  submit  this  application  to  the 
Court,  I  have  no  precedents  to  show  for  this  apphcation ;  but  I 
submit  that  this  is  such  a  peculiar  case,  and  the  circumstances 
surrounding  it  such  as  to  asK  for  the  intervention  of  this  Court 
Mr.  Crawshay  has  resorted  to  the  ordinary  tribunals,  and  the 
magistrates  of  Newcastle  have  decided  against  him  upon  what 
they  understand  to  be  the  law  and  the  construction  of  the  Act  of 
Parliament.  It  is  a  matter  of  public  notoriety  and  comment,  and 
the  applicant  has  been  challenged  to  bring  it  before  the  Court.  I 
will,  with  your  lordships'  permission,  state  the  facts  of  the  case. 

Blackburn,  J. — lou  must  take  your  own  course.  I  don't 
think  it  would  alter  the  view  we  take  of  the  matter — that  of  a 
private  individual  availing  himself  of  a  criminal  information  in  a 
matter  affecting  the  public  weal.  There  is  no  precedent  for  such 
an  interference  of  the  Court  We  know  nothing  sanctioning  it 
The  officer  of  the  Court  knows  of  no  such  a  case  before,  and  I 
think  we  must  not  sanction  the  application. 

BaviU. — Assuming  that  I  can  make  out  a  case  of  violation  of 
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the  laV)  I  nnderstand  your  lordships  will  still  be  of  opinion  that  it 
is  not  a  matter  for  a  private  individual  to  bring  forward. 

COCKBURK,  C.  J. — We  think  it  is  a  case  in  which  the  court  ought 
not  to  ffrant  a  criminal  information^  but  leave  the  applicant  to 
proceed  Dj  the  ordinary  course  of  law  by  preferring  an  indictment. 

BamlL — After  that  information  from  the  bench  and  the  authority 
of  the  officer  of  the  court  as  to  precedents,  it  will  not  be  becoming 
in  me  to  go  into  the  facts  of  the  case.  It  is  a  preliminary  objection 
that  strikes  at  the  root  of  the  application.  I  was  prepared  with 
facts  to  show  that  the  defendant's  conduct  was  illegal,  and  that 
it  involved  most  serious  consequences  to  individuals.  The 
volunteers  are  liable  to  be  treated  as  rebels,  and  if  proved  to  have 
killed  a  Neapolitan  would  be  guilty  of  murder^  and  liable  to  the 
penalties  of  the  law. 

CoOKBUBN,  C.  J. — If  Mr.  Crawshay  is  anxious  for  the  public 
service  to  bring  the  matter  under  the  attention  of  Her  Majesty's 
law  officers,  and  if  they  think  it  necessary  for  their  intervention^ 
no  doubt  the  right  course  will  be  pursued  by  them. 

Application  refused* 
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CENTRAL  CRIMINAL  COURT. 

October  23rrf,  1860. 

(Before  Pollock,  C.B.,  Martin,  B.,  and  Hill,  J.) 

Reg.  v.  Davison,  (a) 

Discharge  of  jury  at  a  former  trial  no  bar  to  a  second  trials  although 
the  cause  of  discharge  of  jury  does  not  appear  upon  the  record,  and 
they  were  not  discharged  from  any  real  necessity. 

Prisoner^  W.  D.y  was  indicted  for  an  indecent  assault  upon  A.  D. 
Upon  his  trial  at  the  Middlesex  Sessions^  before  Mr.  Payne,  Deputy* 
Assistant  Judge,  the  jury,  not  being  able  to  agree  upon  their  verdict, 
were,  after  being  locked  up  five  hours,  dischargedfrom  giving  a  verdict, 
the  prisoner  being  admitted  to  bail  to  appear  and  take  his  trial  at  the 
next  session  ensuing.  In  the  meantime  a  writ  of  certiorari  was  lodged, 
and  the  prisoner  surrendered  to  take  his  trial  at  the  Central  Criminal 
Court,  It  was  objected,  upon  his  arraignment  there,  that  the  prisoner 
could  not  be  tried  again,  the  judge  having  discharged  the  jury  from 
giving  their  verdict  of  his  own  caprice,  and  not  from  any  illness  of  any 
of  the  jurors,  or  any  real  necessity  having  arisen  for  their  discharge. 
It  was  further  objected  that  upon  a  jury  being  discharged  the  cause 
for  such  discharge  should  appear  upon  the  record,  and  that  this  record 
was  in  that  particular  defective. 

Held,  that  the  judge  presiding  at  the  trial  was  sole  judge  as  to  whether 
a  necessity  for  such  a  proceeding  as  discharging  the  jury  had  arisen, 
that  a  discretionary  power  was  vested  in  him,  that  he  must  exercise  his 
discretion,  and  that  there  was  no  appeal  to  any  other  tribunal  as  to 
whether  in  exercising  that  discretion  he  had  done  so  rightly, 

FH.  LEWIS,  for  the  prosecutor.     Sleigh  {Best  with  him), 
•     for  the  prisoner. 
Upon  being  arraigned  the  prisoner  pleaded  Not  Guilty^  and 
Sleigh  then  tendered  a  farther  plea,  in  the  form  and  manner 
following : — 

Plea. 

"And  the  said  William  Davison,  in  his  own  proper  person, 
Cometh  into  court  here,  and  having  heard  the  said  indictment  read 

(a)  Reportad  by  R.  Obridob,  Esq.,  Btrrbter-tt-Law. 
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Baith,  that  our  sovereign  Lady  the  Queen  ought  not  further  to  Rbo* 
prosecute  the  said  indictment  against  the  said  William  Davison,  pj^y'iow. 
because  he  saith  that  heretofore,  to  wit,  at  the  Adjourned  General  — ' ' 
Sessions  of  the  Peace,  holden  at  Westminster,  in  and  for  the  i«w. 
County  of  Middlesex,  before  William  Henrjr  Bodkin,  Esquire,  x;i#diw^  of 
and  Joseph  Payne,  Esquire,  and  others  being  Justices  of  the  ywy. 
Peace  for  the  said  county,  being  then  and  there  duly  assigned  to 
hold  the  Adjourned  General  Sessions  of  the  Peace  in  and  for  the 
said  County  of  Middlesex,  a  jury  of  twelve  good  and  lawful  men 
were  then  and  there  duly  empannelled  and  sworn  to  try  the  issue 
above  knit  or  joined  between  our  sovereign  Lady  the  Queen  and  the 
said  William  Davison,  And  the  jurors  so  sworn  and  empannelled 
were  then  and  there  duly  charged  with  the  said  William  Davi- 
son, who  was  then  and  there  duly  given  in  charge  to  the  said  jury 
so  sworn  and  empannelled  as  last  aforesaid ;  and  the  said  William 
Davison  was  then  and  there  duly  given  in  charge  to  the  said  jury ; 
and  Arthur  Grey  Maude  did  then  and  there  produce  divers,  to 
wit,  four  witnesses  for  and  on  behalf  of  our  said  Lady  the  Queen, 
who  were  then  and  there  duly  swom^  and  who  then  and  there 
gave  evidence  to  the  said  court  and  |to  the  said  iury  »>  sworn 
and  empannelled  and  charged  with  the  said  William  Davison, 
touching  the  said  supposed  misdemeanour.  And  the  said  William 
Davison  further  savs  that  the  said  jurors  so  sworn  and  empannelled 
were  charged  with  the  said  William  Davison  touching  the  said 
supposed  misdemeanour.  And  the  said  William  Davison  further 
says,  that  the  said  jurors  so  sworn  and  empannelled  as  last 
aforesaid,  were  then  and  there,  and  after  thej  were  so  charged  with 
the  said  William  Davison  as  last  aforesaid,  discharged  of  him 
the  said  William  Davison  not  b^  reason  of  any  fatality,  or  mis- 
conduct, or  reauest  of  him,  the  said  William  Davison,  or  for  or  by 
reason  of  any  fatality  or  evident  necessity  of  them  the  said  jurors 
so  sworn  ana  empannelled  as  aforesaid,  or  of  any  of  them,  or  of  or 
by  reason  of  any  accident  or  physical  or  mental  infirmity  or  illness 
of  them  the  said  jurors  so  sworn  and  empannelled  as  last  aforesaid, 
or  any  of  them,  or  of  the  said  Justices  of  the  Peace  aforesaid  or 
of  either  of  them,  or  of  or  by  reason  of  any  other  sufficiently  or 
legal  cause  whatever;  and  notwithstanding  that  the  said  William 
Davison  did  then  and  there,  by  William  Campbell  Sleigh,  and 
John  Best,  of  counsel  for  him  the  said  William  Davison,  object 
and  urge  before  the  said  William  Henry  Bodkin,  Esquire,  and 
Joseph  Payne,  Esquire,  and  others  being  Justices  of  the  Peace 
for  the  said  county,  that  such  discharge  of  the  said  jury  was  un- 
necessary and  would  be  illegal,  and  notwithstanding  the  non-con- 
sent of  the  said  William  Davison  in  that  behalf.  And  this  the  said 
William  Davison  is  readv  to  verify,  the  wherefore  he  pravs  judg- 
ment, and  that  he  may  be  dismissed^  by  the  Court  here  m>m  the 
premises  of  the  said  indictment  mentioned,  and  that  the  same  may 
not  be  further  prosecuted  acainst  him  the  said  William  Davison. 
(Signed)  ^'W.  Campbell  Slugh^ 

••John  Bbst." 
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To  this  plea,  F.  H.  LewU,  replied  :— 

Davmow.  Replication. 

I860.  '^And  hereupon  Henry  A vory.  Clerk  of  the  said  Central  CiimiDal 

jj^  Court,  who  prosecutes  for  our  said  Lad^  the  Queen  in  this  behalf, 

arye  ^  ^^^  ^^^^  y^^  reason  of  anything  in  the  said  plea  of  the  said  William 
Davison  above  pleaded  in  bar  alleged,  our  said  Lady  the  Queen 
ought  not  to  be  precluded  from  prosecuting  the  said  indictment 
against  the  said  William  Davison,  because  he  says  that  the  said 
jurors  so  empannelled,  sworn,  and  charged  as  aforesaid  were  sent 
to  and  remained  in  the  jury  room  for  a  long  space  of  time  delibera- 
ting upon  their  verdict,  and  the  said  jurors  after  the  lapse  of  the 
said  long  space  of  time  came  into  court  and  said  that  they  had  not 
agreed  upon  their  verdict,  and  that  they  were  not  likely  to  agree 
upon  their  said  verdict,  whereupon  all  the  other  business  before 
the  said  justices  having  come  to  a  conclusion,  the  said  justices  then 
and  there  examined  into  the  premises,  and  in  the  ezercise  of  their 
discretion  and  in  pursuance  of  law  discharged  the  said  jurors  from 
giving  a  verdict 

<^  Frederic  H.  Lewis." 

SUigh  then  objected  that  the  replication  was  no  answer  to  the 
plea  as  it  did  not  set  forth  that  the  jury  were  discharged  by  reason 
of  any  evident  necessity,  nor  did  it  appear  upon  the  face  of  the 
record  that  they  were  discharged  by  reason  of  any  infirmity  or 
illness. 

The  record,  which  was  then  produced  and  handed  to  their  lord- 
sliips,  commenced  in  the  usual  form,  and  then  stated  as  follows : — 
"  At  which  said  General  Session  of  the  Peace  of  our  said  Lady, 
&c,  holden,  &c.,  comes  the  said  William  Davison  in  his  own 

E roper  person,  and  having  heard  the  said  indictment  read,  and 
einc  asked  of  the  premises  above  laid  to  his  chaise,  how  he 
would  acquit  himself  thereof,  he  saith  thereof  that  he  is  not  guilty 
of  the  premises  therein  laid  to  his  charge,  or  any  or  either  of  them, 
or  any  part  thereof,  and  concerning  thereof  he  puts  himself  upon 
the  conntry,  and  C.  A.  H.  Ellis,  l^q.,  the  Clerk  of  the  Peace  for 
the  county  aforesaid,  who  prosecutes  for  our  said  Lady  the  Queen, 
in  that  behalf  doth  the  like.  Therefore  let  a  jury,  &c.,  and  the 
jurors,  &C.,  being  called,  oome  and  are  chosen,  tried  and  sworn  to 
speak  the  truth  of  and  npon  the  premises  in  the  indictment  afore- 
said above  specified.  AxA  afterwards,  to  wit,  on  the  day  and  in 
the  year  kst  aforesaid,  the  jurors  last  aforesaid,  as  sworn  as  afore- 
said, having  been  kept  together  for  the  space  of  five  hours,  namely, 
from  the  hour  <^  ten  in  the  morning  till  three  in  the  afternoon, 
without  meat  or  drink,  retire  from  we  bar  to  consult  upon  their 
verdict  to  be  siven  upon  the  premises  in  the  said  indictment  men- 
tioned, and  merwards  and  after  the  further  space  of  two  Imhub* 
that  is  to  say,  at  five  o'clock  in  the  afternoon,  all  the  other  business 
of  the  said  last  mentioned  G^enenal  Sessions  luiviqg  been  previously 
disposed  of  and  completed  they  return  to  the  bar  here,  and  being 
asked  by  the  Court  here  whether  they  the  said  jurors  have  agreed 
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upon  tbar  verdict,  they  say  that  they  have  not  agreed,  and  onani-       ^^ 
motisly  deobre  that  they  are  not  likely  to  be  aUe  to  agree  upon     pxritoK. 
any  verdict  to  be  given  by  them  in  the  premisea  aforesaid.    And       — 
the  jarors  last  aforesaid  hereupon  again  retire  from  the  bar  to  con-       ^^ 
salt  npon  their  verdict  to  be  given  upon  the  premises  in  the  said  ])Uckar9c  qf 
indictment   mentioned,   and   afterwards  and    after  the   further       jm-jf. 
space  of  four  hours,  that  is  to  sa^,  at  nine  o'clock  at  night, 
they  return  to  the  bar  here,  andbemgadked  by  the  court  here, 
whether  they  the  said  jurors  have  agreed  upon  their  verdict^  they 
say  that  they  have  not  agreed,  and  again  unanimously  declare  that 
there  is  not  the  slighest  chance  of  their  being  able  to  agree,  and 
that  they  are  as  far  off  from  agreeing  as  they  were  when  they  first 
retired  as  aforesaid,  and  because  it  manifently  appears  to  the  Court 
here  that  the  jurors  last  aforesaid  have  not  agre^,  and  that  there  is 
not  the  slightest  chance  of  their  being  able  to  agree  to  any  verdict 
in  the  premises  aforesaid,  and  for  divers  other  good  causes  moving 
the  Court  here  in  that  behalf,  the  Court  here  in  the  exercise  of  its 
discretionary  power  and  authority,  and  in  due  course  of  law,  doth 
altogether  dischaige  the  said  last  mentioned  jurors  from  giving 
any  verdict  upon  the  premises  and  they  are  discharged  from  giving 
any  verdict  herein  accordingly,  notwithstanding  the  cotmsel  for 
the  said  William  Davison  objects  thereto,  &c.  &c. 
^  Sleigh  cited  the  following  authorities  in  support  of  the  proposi- 
tion that  a  judge  can  only  dischaige  a  jurv  from  some  real  neoes- 
sity  and  not  of  his  own  caprice,  also  that  upon  a  jury  being 
discharged  the  cause  of  such  discharge  should  appear  upon  the 
record :  Ist  and  3rd  Coke's  Institutes ;  vol.  4  of  Stephen's  Com- 
mentaries; Beff.  V.  Harvey,  State  Trialcf,  414 ;  Bey.  v.  Comoay  and 
Zy»cA  (1  Cox  Crim.  Cas.  2 10),  and  JZe^.  V.  C.  iNTeto/oii  ( 1 3  Q.  B.  7 16> 

LewU  was  not  called  upon. 

Pollock,  C.B. — Mr.  Sleigh's  argument  is  chiefly  founded  upon 
the  case  of  Conway  v.  Lynch,  but  there  the  prisoner  was  indicted 
for  a  capital  offence,  here  the  indictment  is  for  a  misdemeanour. 
There  being  that  wide  difference  in  the  cases  I  do  not  feel  called 
ui)on  to  express  an  ojnnion  upon  that  case.  The  judge  has  a  dis- 
cretionary power  and  he  has  exercised  that  power,  and  the  dis- 
charge of  the  jury  upon  the  former  occasion  is  not  to  prevent  his 
beins  again  put  upon  his  trial. 

Mabtin,  JB, — I  might  have  acted  upon  the  case  of  Conway  v. 
Lynch  if  this  case  had  been  similar  to  that,  but  it  is  distinguished 
from  it  in  being  a  misdemeanour  and  not  a  felony.  A  judge  must 
have  a  discretion  in  many  things,  and  those  who  appoint  judges 
ought  to  take  care  to  appoint  judges  upon  whose  discretion  reliance 
can  be  placed.  If  Mr.  Sleigus  argument  be  correct,  the  grounds 
of  discharge  must  be  stated,  and  is  it  to  be  tried  by  a  jury  or  by  a 
court  of  appeal  whether  a  judge  was  actuated  by  the  motives 
stated  ?  It  is  a  matter  where  a  judge  is  bound  to  exercise  his 
jttdidal  opinion,  he  is  sole  arbiter,  and  against  the  exercise  of 
that  opinion  there  is  no  appeal.  In  the  case  of  The  Queen  y. 
M.  C.  Newton  it  yras  alleged  that  the  prisoner  was  given  in  charge 
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R«o-        to  a  jury  at  the  assizes^  and  the  Jury  were  improperly  discharged; 

Datisoic.     ^^^  therefore  it  was  contended  tne  prisoner  must  be  set  at  liberty. 

—  '     Lord  Denuian  then  said  ''  I  do  not  think  that  conclusion  follows 

1^*       either  logically  or  on  the  legal  authorities.     Even  assuming  that 

DUcharge  of  the  discharge  of  the  ^ury  was  improper,  I  do  not  see  how  it  is 

jmy,        equivalent  to  an  acquittal,  or  can  be  a  bar  to  a  trial,  nor  how  it 

could  be  made  the  subject  of  a  plea."    I  think  the  plea  is  bad. 

Hill,  J. — I  am  of  the  same  opinion.  I  consider  the  law  to  be 
that  the  presiding  judge  at  the  tnal  is  the  sole  judge  whether  such 
a  case  of  necessity  has  arisen  as  to  justify  him  in  taking  such  a 
step  as  dischaiging  the  jury.  Having  exercised  his  discretion  in 
the  matter  there  is  no  appeal  to  any  other  tribunal,  as  to  whether 
that  discretion  has  been  nghtly  exercised.  It  may  be  that  such  a 
state  of  circumstances  has  arisen  that  it  is  utterly  impossible  a 
verdict  can  be  given ;  he  may  then  exercise  his  power.  In  my 
opinion  the  judgment  of  Mr.  Justice  Crampton  in  Conway  v. 
Lynch  (b)  fnUy  expresses  the  law  upon  the  point. 
The  trial  then  proceeded. 

Verdict,  Not  GtUlty. 

Mr.  Justice  Crampton  concludes  a  very  lengthy  judgment  in 
these  words: — *^  After  a  public  declaration  in  open  court  by  the  jury 
that  they  could  not  agree  to  any  verdict,  and  m  the  exhausted  and 
enfeebled  state  in  which  they  must  have  appeared  on  the  second 
day  before  the  judj^e,  he  was  well  warranted  in  considering  that '  the 
jury  could  in  nowise  agree/  and  a  case  of  evident  necessity  for  their 
discharge  had  arisen.  But,  whether  or  not  this  case  of  evident 
necessity  sufficiently  appears  upon  this  record,  I  rest  not  on ;  on 
that  point  I  think  the  presiding  judge  alone  was  competent  to 
decide.  He  has  decided  it,  and  this  Court  has  no  power  to  review 
his  decision  in  that  respect.  The  pleas  in  the  present  case  there- 
fore, which  are  founded  on  the  notion  that  the  judge  had  no  such 
discretionary  power^  are,  in  my  mind  untenable ;  and  even  if  there 
was  an  improper  exercise  of  his  discretion  by  the  judge  (and  I  am 
far  from  saying  that  there  was),  yet  the  exercise  of  that  discretion 
cannot  amount  to  error  in  law  ;  nor  can  an  abortive  trial,  without 
a  verdict)  be  pleaded  (as  a  defence)  on  the  same  footing  with  an 
acquittal  by  verdict.  I  am  of  opinion  that  there  should  be  judgment 
for  the  crown." 

The  other  judges  differing  from  Mr.  Justice  Crampton,  judg- 
ment was  given  against  the  Crown. 

(6)  In  Comcasf  and  lynei^,  t.  Tht  Qntmt  Easter  Term,  1845,  Qaeen*8  Bench  (IreUnd), 
feported,  1  Cox  Crim.  Gae.  210. 
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NORFOLK  CIRCUIT. 

Suffolk  Lent  Assizes. 

Bury  St.  Edmunds^  March  23rdy  I860. 

(Before  Lord  Chief  Justice  Cookbubn^) 
Reg.  v.  Chidley  anb  Cummins,  (a) 

For  feloniousfy  and  malieunuly  wounding^  <f«. 

Depaniion  of  witness  taken  before  magistrates  allowed  to  be  read  at 
trial  as  evidence  against  htm^  although  after  his  evidence  was  taken 
the  magistrates  committed  him  for  trials  his  evidence  criminating 
himself 

HCHIDL£Y    and    Edward   Cummins  were   indicted   for 
•     feloniougly  and  maliciouel^  wounding  Robert  Pigg^  at  the 
parish  of  St  Mary  Towers^  Ipswich,  on  the  18th  of  February, 
1860. 
Henry  MHIsy  for  the  prosecution, 
Buhoer,  for  the  defence. 

At  the  examination  before  the  magistrates  the  prisoner  Chidlev 
alone  was  charged  with  having  committed  the  offence  for  whicm 
they  were  now  jointly  indict^.  The  prisoner  Cummins  came 
forward  voluntarily  and  gave  evidence  exculpating  Chidley,  and 
confessed  that  he  had  inflicted  the  injuries  upon  the  prosecutor. 
Upon  this  he  and  Chidley  were  both  committeo  for  trial 

Mills  now  proposed  to  put  in  the  prisoner  Cummius's  deposition. 
Bulwer  objected  on  the  ground  that  he  could  not  have  been 
compelled  to  make  that  statement,  it  criminating  himself,  and  it 
was  made  by  him  voluntarily. 

CoGKBUBN^  C.  J.y  ruled  that  the  deposition  was  admissible. 

Verdicty  Cummins,  Cfuilty. 
Chidley,  Not  GuOty, 

(a)  Beportad  b^  B,  Obbidob  Esq-i  Btrrii(er-tt-{4nr. 
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OXFORD  CIRCUIT. 

Gloucester  Summeb  Assizes. 

Obucester,  August ^  I860. 

(Before  Mr.  Justice  Hill.) 

Reg.  v.  The  Inhabitants  of  Langley. 

Practice — Highway — Flea — Retracting  plea —  Costs. 

Where  the  defendants  retract  their  plea  of  <<  vol  gailig  **  and  plead 
**  guilty**  the  Court  has  no  power  to  order  the  costs  of  tfie  prosecutor^ 
under  sect  95  of  the  Highways  Act  (5  4-  6  WUL  4,  c.  50),  which 
directs  such  costs  to  be  ordered  by  the  Judges  of  Assize  before  whom 
such  indictment  is  *'  tried/* 

Where  the  inhabitants  of  the  parish  are  indicted  for  non-repair  of  a 
highway^  and  appear  and  plead  not  guilty  by  two  surveyors^  it  is 
not  competent  to  one  of  such  surveyors  only  to  appear  and  retract  the 
plea  of  "  not  guilty  **  and  plead  ^*  guilty  ;**  the  other  appearing  only 
and  pleading  by  the  clerh  ^  his  attorney, 

INDICTMENT  for  non-repair  of  a  highway. 
Plea— *' Not  goilty." 

Flgottf  Serjty  and  Powell,  J.  J.,  for  the  proseoution. 

Huddleston,  Q.C.f  for  the  defendants. 

Huddkstan  said  that  defendants  had  pleaded  ^^  not  guilty  **  at 
the  last  Assizes.  They  now  desired  to  retract  their  plea  and 
plead  •^guUty.*' 

Pigott,  Serjt.,  said  the  indictment  had  been  preferred  by  direction 
of  justices,  and  he  applied  for  the  costs  of  the  prosecution  under 
the  95th  section  of  the  Highway  Act  (5  &  6  Will.  4,  c  50\  which 
enacted  that  the  costs  of  such  proceedings  should  be  directed  by 
the  judge  of  assize  before  whom  the  said  indictment  is  ^*  tried/' 
to  be  paid  out  of  the  highway  rate. 

Huddleston  opposed  the  application,  on  the  ground  that  there 
had  been  no  triaL  In  a  similar  case,  at  the  Herefordshire  Sprinc]^ 
Assizes,  in  1846,  where  the  defendant  had  pleaded  *^not  guilty/' 
and  then  retracted  his  plea  and  pleaded  **  guilty,''  Baron  Piatt, 
after  consulting  Mr.  Justice  Williamsi  held  that,  as  the  indictment 
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had  not  been  *^  tried  "  before  him,  the  prosecutor  was  not  entitled 

to  bis  costs.  (Beg.  v.  The  InhabifanU  of  Vouchardj  5  C.  &  E.  393.)  ih„a«%a»« 

HiLL^  3. J  after  consulting  Btles,  J.,  sdd  he  felt  bound  by  tlie  oy  Usoubt. 
authority  cited,  and  refused  the  application.  *— 

Piffott,  Setjt,  said  that  the  defendants  had  given  the  prosecutor 
notice  of  trial,  and  the  prosecutor  and  his  witnesses  had  been  kept    Buradb^ 
waiting  in  Gloucester  all  the  assizes  until  the  last  day.    If  a  plea  ^^^P^ 
of  **  guilty "  had  not  been  recorded  he  should  have  asked  the  •"^^^***^* 
learned  judge  not  to  grant  the  application  to  retract  the  plea,  as 
that  had  the  effect  of  depriving  the  prosecutor  of  the  costs  to 
which  he  was  entitled. 

At  a  subsequent  perioil  of  the  day,  it  was  ascertained  that  only 
one  of  the  two  defendants,  the  surveyors  of  the  highway,  who 
had  been  admitted  to  represent  the  parish  geDcrally,  nad  pleaded 
**  guilty "  in  person.    The  other  defendant  had  not  apoeared  in 

Cerson,  but  the  clerk  of  his  attorney  had  appeared  and  pleaded  in 
is  stead. 

Hill,  J.,  upon  this,  said  the  plea  of  ^ not  guilty"  pleaded  at 
the  last  assizes  had  not  been  properly  withdrawn,  and  therefore 
the  trial  must  proceed,  as  he  should  not  now  ^ve  leave  to  the 
defendants  to  withdraw  their  plea  and  plead  '^guilty.*^ 

The  counsel  who  had  been  retained  by  the  defendants  having 
left  the  assizes, 

Cooke  Evatu  was  instructed  to  contend  that  the  plea  of  guilty y** 
as  entered,  was  well  pleaded.  It  was  not  necessary  in  a  mis- 
demeanour of  this  nature  that  a  defendant  should  appear  personally 
to  plead  to  the  indictment ;  but  he  contended  it  was  sufficient  if 
he  appeared  and  pleaded  by  his  attorney. 

Hill,  J.,  said  that  the  two  surveyors  jdntly  represented  the 
parish,  and,  as  they  did  not  both  appear  and  plead  *^  guilty/'  the 
plea  of  *^  not  guilty  "  stood,  and  the  trial  must  proceed. 

Coohe  Evane  then  applied  to  have  the  trial  adjourned  to  the 
next  assizes. 

Hill,  J.,  refused  the  application,  but  said  he  would  acyoum  the 
trial  till  the  morning. 
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MIDLAND    CIRCUIT. 
Debbyshirb  Spbing  Assizes. 

Derby y  March  19,  1860. 

(Before  Mr.  Justice  Willes.) 

Beg.  v.  Gabbbtt. 

Fraudulent   Trustees  Act^  sect.  4. 

The  acting  treasurer  of  a  charity  misappropriated  monies  of  the  charity 

received  hy  him  as  such.    Being  indicted /or  larceny  as  a  bailee^  under 

sect  A,  of  20  Sf2\  Vict.  c.  54,  it  was 
Held^  that  the  money  uas  not  held  by  him  as  bailee^  Jor  he  was  not  bound 

to  pay  over  the  specific  coins ;  and  that  it  was  not  larceny,  tlie  first 

possession  being  lawful. 

THE  prisoDer  was  indicted  ander  the  Fraudulent  Trustees  Act, 
20  &  21  Vict.  c.  54,  s.  4,  for  that,  being  a  bailee,  be  took  and 
converted  to  his  own  use  the  sum  of  18/.  3^.  9^.  the  property  of 
George  Butt. 

A  second  count  charged  a  larceny  of  the  same  sum, 

Boden  for  the  prosecution. 

F.  Stephen  for  the  prisoner. 

The  facts  were  as  follow : — 

The  prisoner  was  a  curate^  officiating  for  the  Bev.  Mr.  Butt, 
vicar  of  Chesterfield.  The  sum  of  18Z.  3s.  9d.y  collected  in  the 
parish  church  of  Chesterfield  for  the  benefit  of  the  Church  Mis- 
sionary Society,  was  handed  by  the  churchwardens  to  the  Bev. 
Mr.  Butty  and  paid  by  him  into  his  own  bank  at  Chesterfield;  but 
in  consequence  of  a  conversation  with  the  prisoner,  in  which  the 
latter  advised  that  it  would  be  better,  since  the  money  was  bearing 
no  interest  in  the  bank  where  it  lay,  to  withdraw  it  and  place  it 
in  the  savings-bank,  where  interest  would  be  paid  at  the  rate  of 
2^  per  cent.,  the  prisoner  stated  that  he  would  place  it  in  the 
savmgs-banlc  and  Mr.  Butt  gave  him  a  check  for  the  amount,  which 
was  cashed  by  the  prisoner  at  Messrs.  Crompton's.  About  the 
lOth  of  January  circumstances  came  to  the  Knowledge  of  Mr. 
Butt  respecting  embarrassment  of  the  prisoner,  which  led  to  his 
sending  to  him  for  the  purpose  of  conversing  with  him  upon  the 
subject*      Mr,  Butt  asxed,  in  the  course  of  it,  what  had  become 
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of  the  money  [)aid  to  the  prisoner,  and  was  informed  by  him  that       ^>^* 
it  was  in  the  savings-bank.  Mr.  Butt  inquired  in  whose  name,  and     oabbrt. 

was  told  that  it  had  been  paid,  as  from  Mr.  Butt,  not  into  his       

account,  but  in  the  prisoner's  own  name.  At  the  same  time  he  ^^* 
produced  a  book,  in  which  he  showed  an  entry  in  these  words,  j^^ 
*' Received  from  the  Rev.  Mr.  Butt,  18t  3<.  9rf.,''  saying,  "You 
see  it's  all  right.''  Mr.  Butt  thereupon  said  no  more.  Subse- 
quently he  told  the  prisoner  that  he  could  not  suffer  him  to  do 
service  in  the  church,  as  there  was  such  excitement  in  the  town, 
and  desired  that  the  prisoner  would  ^o  to  London  and  make 
arrangements  respecting  his  affairs,  which  prisoner  said  he  would 
do.  About  a  week  after  this  interview  Mr.  Butt  inquired  at  the 
savinffs-bank  whether  the  money  had  been  paid  in,  and  found  that 
it  had  never  been  paid.  The  prisoner  was  accordingly  taken  into 
custody.  It  was  elicited,  in  cross-examination,  that  at  the  former 
interview  he  had  made  an  offer  to  pay  the  money  to  Mr.  Butt ; 
that  the  money  was  not  payable  to  the  society  in  London  until 
March,  which  had  not  arrived  at  the  time  when  the  prisoner  was 
taken  on  the  present  charge ;  that  he  had  acted  as  secretary  and 
treasurer  of  a  local  society  in  connection  with  that  in  London ;  and 
that  he  also  acted  as  treasurer  with  reference  to  other  charities  iu 
the  parish,  there  being  no  appointed  secretary  or  treasurer.  Mr. 
Butt  considered  that  nis  curate  was  responsible  to  him,  but  it  did 
not  appear  that  the  vicar  had  acted  as  treasurer. 

At  the  close  of  the  case  for  the  prosecution, 

WiLLES,  J.,  said,  that  in  his  Judgment  the  indictment  was  not 
sustained  by  the  facts.  The  pnsoner  is  charged  with  larceny  as 
a  bailee,  but  he  was  the  acting  treasurer  of  the  society,  and  as 
such  it  was  his  duty  to  deposit  or  invest  the  monies  received,  and 
he  was  not  required  to  pa^  over  the  specific  coins  that  came  into 
his  hands,  which  ia  essential  to  a  bailment.  A  similar  case  had 
come  before  himself  and  Byles,  J.,  at  Oxford,  and  on  consultation, 
they  had  so  held.  Nor  could  the  count  for  larceny  be  sustained, 
because  the  prisoner  was  not  a  servant,  and  the  first  possession  of 
the  money  was  a  biwful  one.  He  was  only  civilly  liable  for  his 
default. 

Verdict,  Nat  Guilty. 


VOL.  viir,  2  n 
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COURT  OP  CRIMINAL  APPEAL. 

November  10,  186a 

(Before  EblEiC.J.^  Cbomptok,  J.,  Bbamweix^  and  Chann£LT., 
BB.^  and  Hit.i^  J.) 

Reg.  t.  Burnsides.  (a) 

Fahe  PreUncei'^Jndictment'^Evidence^ 

An  indicimeni  for  fahe  pretences  charged  Uiat  the  prisoner  falsely 
pretended  to  the  prosecutor  tliat  a  certain  person  who  Hved  in  a 
large  house  down  the  street^  and  had  had  a  daughter  nutrried  some 
titne  bach,  had  been  at  him  the  prisoner  abottt  some  carpet^  and  had 
ashed  him  to  procure  a  piece  of  woollen  carpet,  to  wit,  about  twelve 
yards,  by  which,  jv.  Whereas  no  such  person  had  been  ai  the  pri- 
soner about  any  carpet,  nor  had  any  such  person  asked  the  prisoner  to 
procure  any  piece  of  woollen  earpeL 

The  evidence  was,  that  the  prisoner  stated  to  the  proseeuior  that  he 
wanted  some  carpeting  for  a  famUy  in  a  large  house  in  the  village, 
who  had  had  a  daughter  lately  married,  and  thereby  obtained  twenty 
yards  of  carpet  from  him. 

The  evidence  to  negative  the  false  pretence  was  that  of  a  lady  living  t*ii 
the  village  whose  daughter  was  married  about  a  year  ago,  who  stated 
that  she  had  not  sent  the  prisoner  to  the  prosecutor  ft^  &e  carpet ; 

Held,  that  there  was  a  sufficient  false  pretence  alleged  in  the  indictment^ 
and  thai  it  was  sufficiently  negatived  by  the  evidence, 

CASE  reserved  by  the  Chairman  of  the  Midsummer  Quarter 
Sessions  for  the  North  Riding  of  Yorkshire  for  the  opinion 
of  this  Court 

At  the  Midsummer  Quarter  Sessions  for  the  North  Riding  of 
Yorkshire,  holden  at  Northallerton  on  the  3rd  July,  I860,  tlohn 
Bumsides  was  indicted  for  obtaining  a  pieoe  of  carpet  under  false 
pretences. 

(a)  Reported  by  J.  Thompsov,  Eiq.,  Barriiter-At-Uw. 
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The  following  is  a  copy  of  the  indictment : —  ^  ^■^* 

"  North  Riding  of  the  county  of  York,  to  wit — The  jurors  for    bubhmdeb. 

our  Lady  the  Queen  upon  their  oath  present,  that  J.  Bumsides  on       

the  8th  May,  1860,  unlawfully,  knowingly,  and  desi^edly  did  ]^ 
falsely  pretend  to  one  George  Stonehouse,  that  a  certain  person  faJn  pretences. 
who  lived  in  a  large  house  down  the  street,  and  had  had  a  daughter 
married  some  time  back,  had  been  at  him  the  said  J.  Bumsides 
about  some  carpet,  and  had  asked  him  the  said  J.  Bumsides 
to  procure  a  piece  of  woollen  carpet,  to  wit,  about  twelve  yards. 
By  means  of  which  said  false  pretences  the  said  J.  Bumsides 
did  then  unlawfully  obtain  from  the  said  6.  Stonehouse  twenty 
yards  of  woollen  carpet,  of  the  goods  and  chattels  of  the  said 
G.  Stonehouse,  with  intent  thereby  then  to  defraud,  whereas 
in  truth  and  in  fact  no  such  person  as  aforesaid  had  then  or 
at  any  other  time  been  at  the  said  J.  Bumsides  about  any 
carpet,  nor  had  any  such  person  as  aforesaid  asked  the  said 
J.  bumsides  to  procure  any  piece  of  woollen  carpet  whatso- 
ever, to  the  great  damage  and  deception  of  the  said  G.  Stone- 
house, to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, against  the  form  of  the  statute  in  such  case  made  and  pro* 
vided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity." 

The  evidence  was,  that  the  prisoner  went  to  the  prosecutor's 
shop  in  the  village  of  Snainton,  and  stated  that  he  wanted  some 
.  carpeting  for  a  family  living  in  a  large  house  in  that  village,  who 
had  had  a  daughter  lately  married.  Upon  this  the  prosecutor 
gave  the  prisoner  about  twenty  yards  of  carpeting,  which  the 
prisoner  afterwards  sold  in  the  neighbourhooa  to  two  different 
persons  at  a  higher  price  than  that  which  the  prosecutor  would 
nave  ohareed.  ^ 

The  only  evidence  to  negative  the  false  pretence  charged  in  the 

indictment,  was  that  of  a  lady  living  in  tne  village  of  Snainton, 

whose  daughter  was  married  about  a  year  ago,  who  stated  that 

^she  had  not  sent  the  prisoner  to  the  prosecutor's  shop  for  the 

carpet 

At  the  close  of  the  case  for  the  prosecution  the  prisoner's  coun-> 
sel  objected. 

That  the  indictment  did  not  sufficiently  allege  any  false 
pretence ; 

That  upon  the  evidence  there  was  nothing  to  go  to  the  jury ; 
and 

Thirdly,  that  the  false  pretence  alleged  in  the  indictment  had 
not  been  sufficiently  negatived  by  the  prosecution. 

The  Court  decided  that  there  was  a  sufficient  false  pretence  in 
the  indictment,  [and  that  there  was  evidence  to  go  to  the  jury  in 
support  of  it 

The  jury  returned  a  verdict  of  guilty. 

The  judgment  of  the  Court  was  reserved  until  the  opinion  of 
the  Court  of  Criminal  Appeal  could  be  taken  on  the  point  raised 
by  the  prisoner's  counsel, 

2  B  a 
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Beg.  The  opinion  of  the  Court  ia  therefore  requested  on  the  point 

BcBMMDBfl.   reserved. 

'       The  prisoner  was  discharged  on  recognizance  of  bail  to  appear  at 

I860.       the  next  Epiphany  sessions  to  receive  the  judgment  of  the  Court. 

Fahepretencti.  CaTHOART,  Chairman. 

No  counsel  appeared  on  either  side. 

By  the  Court,  Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

November  10,  1860, 

(Before    Erle,    C.    J.»    Crompton,    J.,     Chaknell,    and 
Bramw£LL»  BB.,  and  Hill,  J.) 

'  Reg.  v.  Guelder,  {a) 

Embezzlement — Assistant  overseer^^  Sums  received  for  rate^^Fraudu' 
lently  obtaining  overseers*  vouchers — Sums  properly  entered  in  the 
assistant  overseer's  books. 

It  was  the  assistetnt  overseer* s  duty  to  collect  the  rates,  and  upon  receipt  to 
pay  them  into  a  bank  to  the  account  of  the  overseers^  and  then  to  obtain 
the  overseers^  receipts  for  sums  so  paid  to  their  account;  it  was  his  duty 
also  to  enter  the  rates,  when  received  by  him,  in  a  book.  At  the  audit 
the  accounts  so  entered  by  him  were  contrasted  with  the  receipts  given 
to  him  by  the  overseers.  Just  previous  to  an  audit,  the  assistant  over' 
seer  fraudulently  obtained  from  the  overseers  receipts  for  sumsj  by 
stating  that  he  had  paid  them  into  the  bank  to  the  overseers*  account, 
when  m  truth  he  had  not,  having  previously  misappropriated  them. 
He  produced  such  receipts  to  the  auditor,  and  deceived  hUn  as  to  his 
having  handed  the  moneys  over  to  the  overseers : 

Held,  that  he  was  properly  convicted  of  embezzlement,  and  that  the  fact 
of  enterirtg  the  sums  when  received  in  his  book  did  not  alter  the 
character  of  the  offence. 

CASE  reserved  for  the  opinion  of  this  Court  by  Wilde,  B.,  at 
the  last  assizes  for  the  county  of  York  : — 

(a)  K»*portcd  Ij  J.  Tuompsox,  Esq.,  Barriatcr-at-Law. 
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Charles  Oucl  ler  was  tried  before  me,  and  found  guilty  on  two       ^^ 
counts  chargin  If  him  with  embezzlement.  Gueu^eb. 

For  the  purposes  of  this  case  the  conyiction  of  Charles  Ouelder       ^ — 
is  to  be  deemed  and  taken  to  be  a  good  conviction,  unless  the  facts       ]^- 
about  to  be  stated^  do  not  in  law  constitute  the  crime  of  embezzle-  js„^,ezislem€nL 
ment* 

The  prisoner  was  assistant-overseer  of  the  township  of  Bradfield^ 
and  such  servant  as  stated  in  the  indictment. 

It  was  the  prisoner's  duty,  as  such  servant^  to  collect  the  rates 
from  the  ratepayers  of  the  township. 

The  course  was,  for  the  prisoner,  on  receiving  any  rates,  to  pay 
them  into  a  neighbouring  bank  to  the  account  of  the  overseers,  and 
then  to  obtain  from  the  overseers,  or  one  of  them,  a  receipt  in  a 
printed  form  signed  by  such  overseer  for  such  sum  so  paid  to  their 
account. 

The  prisoner  also  kept  a  book,  in  which  it  was  his  duty  to  enter 
from  time  to  time  the  various  sums  received  by  him. 

At  the  audit,  which  took  place  half-yearly,  the  accounts  thus 
entered  as  received  by  the  prisoner  were  contrasted  with  the 
receipts  given  to  him  by  the  overseers. 

He  charged  himself  by  the  book  and  discharged  himself  again 
by  the  overseers'  receipts. 

The  above  being  tne  course  of  business,  the  prisoner  in  the 
month  of  May  in  the  present  year,  on  the  day  of,  and  just  previous 
to  the  audit  for  the  half-year,  went  to  two  of  the  overseers,  and 
obtained  from  them  several  receipts  for  various  sums  stated  in  the 
indictment. 

He  obtained  these  receipts  fmudulently  by  stating  that  he  had 
paid  the  said  sums  into  the  oank  to  the  overseers'  account,  which  in 
truth  he  had  not.  He  had,  in  fact,  previously  appropriated  the 
said  sums  to  his  own  purposes,  and  -he  obtained  the  receipts  with 
the  view  of  deceiving  the  auditor  as  to  his  having  handed  the 
moneys  over  to  the  overseers.  He  produced  the  receipts  at  the 
audit,  and  was  successful. 

But  he  had  duly  and  properly  entered  the  said  sums,  when 
received,  in  the  aforesaid  book,  and  had  thus  openly  charged  him- 
self with  the  receipt  of  them. 

It  was  contended  that  having  thus  charged  himself  with  the 
receipt  of  the  money  he  could  not  be  guilty  of  embezzlement 

The  prisoner  was  convicted  and  sentenced,  but  I  reserved  for 
the  consideration  of  this  Court  the  following  question : — 

Could  the  prisoner,  on  the  above  facts,  be  lawfully  convicted  of 
the  crim^  of  embezzlement  ?  j^^^^  ^^^^^ 

No  counsel  appeared  to  argue  this  case  on  the  prisoner's 
behalf. 

fFesty  for  the  prosecution,  was  stopped  by  the  Court. 

Eble,  C.J. — I  am  of  opinion  that  this  conviction  ought  to  be 
affirmed.     It  is  perfectly  clear  that  the  money  was  embezzled ;  and 
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^^^*        the  offence  was  committed  with  one  of  the  ordinary  concomitants 
GuBLDSK.     of  frauds  fraudulent  accounting.     The  question  submitted  to  us  is^ 

whether  the  prisoner  is  entitled  to  be  acquitted,  because  he  made 

]^        a  true  and  correct  entry  of  the  sums  when  received  in  his  book.     I 
Emheukme^  think  not,  for  those  entries  may  probably  haye  been  made  with 
forethought  and  a  yiew  to  this  defence.    I  therefore  see  no  reason 
for  doubting  the  propriety  of  this  conviction. 

Crompton,  J. — I  am  of  the  same  opinion.  The  crime  of 
embezzlement  was  complete  when  the  prisoner  appropriated  the 
money.  What  took  place  afterwards  could  not  alter  the  character 
of  the  offence.  His  entering  in  the  book  the  sums  he  had  received 
after  the  embezzlement  had  taken  place  could  not  purge  the 
prisoner's  guilt  in  any  w<ay. 

The  rest  of  the  Ck)urt  concurred. 

Conviction  affirmed.    • 
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COURT  OF  CRIMINAL  APPEAL, 

November  \0j  1860. 

(Before    Eble,   C.J.,    Crompton,  J./    Channell^    and 
Bbamwell,  BB.J  and  Hill,  J.) 

Req.  v.  James  Crawshaw.  (a) 

fAffteries — Evidence  of  keeping — Indictments^  Verdict  accompanied  with 
a  recommendation — Ignorance  of  law, 

Bgthe  10  4r  1 1  WUL  3,  c.  17,  b.  1 ,  lotteriee  are  declared  common  and 
public  ntdeanees.  Sect,  2,  which  came  into  operation  on  a  eubsc' 
guent  day^  rendered  persons  keeping  lotteries  liable  to  a  penalty^  to  be 
sued  for  by  information  or  action.  The  42  Geo.  3,  c.  119,  contained 
similar  enactments : 

Heldy  that  the  keeping  a  lottery  was  an  indictable  offence. 

The  defendant  kept  an  eating-house^  exhibited  placards  headed  *^  Great 
Eastern  Money  Club,''  "  Whites  Race  Club  for  the  Radcliffe  Cupi' 
'<  WhOis  South  Union  Weekly  Money  Gub,"  and  others  similary 
and  sold  tickets  in  respect  thereof  PrUes  were  drawn  and  the  holders 
of  the  tickets  whose  numbers  were  drawn  for  prises  received  the  same^ 
and  the  defendant  delivered  out  the  prizes  to  such  ticket-holders^  but 
there  was  no  evidence  to  connect  the  defendant  with  any  drawing  by 
lottery  or  otherwise  for  the  prizes : 

HeUj  &at  this  evidence  was  sufficient  to  support  a  conviction  against 
the  defendant  of  keeping  a  lottery,  but  not  st^fficient  to  eupport  a  charge 
of  keeping  a  houeefor  betting  upon  horse-racing^  under  Me  16  ^  17 
Ftc^c.  119. 

The  jury  returned  a  verdict  of  gmHy^  but  recommended  the  prisoner  to 
mercy,  on  the  ground  that  perhaps  he  did  not  know  tltat  he  was  acting 
contrary  to  law: 

Held,  that  the  conviction  was  not  invalidated  by  the  addition  to  the 
verdict. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
at  the  General  Quarter  Sessions  of  the  peace  for  the  County 
of  Lancaster,  holden   by  adjournment  at   Salford,  in  the  said 
oounty,  on  the  27th,  28th  and  29th  days  of  August,  I860. 
James  Crawshaw  was  tried  on  the  following  mdictment : — 
County  of  Lancaster,  to  wit — The  jurors  for  our  Lady  tho 

(a)  Reported  l^  J.  Thoupso!!,  Esq.^  Bnti  later -at -Lair^ 
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Reg. 

V. 

Crawshaw. 

1860. 

Lotteries, 


Queetiy'^upon  their  oath  preseDt,  that  J.  CitiwshaWy  on  the  28th  of 
July^  I860,  and  on  divers  other  days  and  times  between  that  day 
and  the  taking  of  this  inquisition,  at  the  borouffh  of  Ashton-under- 
Lyne,  in  the  county  of  Lancaster,  unlawfully  did  set  up,  keep,  and 
maintain  a  certain  lottery,  to  wit,  a  Little  Go,  to  the  great  damage, 
and  common  nuisance  of  idl  the  liege  subjects  of  our  said  Lady  die 
Queen  there  inhabiting  and  residing,  and  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  form  of  the 
statutes  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Second  count.  —  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  Crawshaw 
on  the  said  28  th  of  July,  1860,  and  on  divers  other  days  and 
times  between  that  day  and  the  taking  of  this  inquisition,  at 
the  borough  of  Ashton-under-Lyne  iSbresaid,  unlawfully  did 
set  up,  conduct,  and  maintain  a  certain  lottery  not  authorised 
by  Parliament,  in  which  said  lottery  prizes  were  awarded  to  the 
subscribers  thereto,  for  whom  certain  prizes  were  drawn,  to  the 
great  damage,  and  common  nuisance,  of  all  the  liege  subjects  of 
our  Lady  the  Queen  there  inhabiting  and  being,  and  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the  form 
of  the  statutes  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Third  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  Crawshaw,  on  the  said  28th  of 
July,  1860,  and  on  divers  other  days  and  times  between  that  day  and 
the  taking  of  this  inquisition,  at  the  borough  of  Ashton-under- 
Lyne  aforesaid,  did  unlawfully  open,  keep,  and  use  a  certain 
room  in  a  certain  house,  to  wit,  a  house  in  Old-street,  in  the  said 
borough,  which  said  room  and  house  were  then  occupied  by  him 
the  said  J.  Crawshaw  for  the  purpose  of  money  being  received  by 
the  said  J.  Crawshaw,  then  being  the  occupier  of  such  room  as 
aforesaid,  as  the  consideration  for  securing  the  paying  by  some 
other  persons,  to  wit  the  Great  Eastern  Money  Club,  of  money  on 
the  event  of  a  certain  horse-race,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  Lady  the  Queen  there 
inhabiting,  being,  residing,  and  passing,  to  the  evil  example  of  all 
others  in  like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  J.  Crawshaw,  on  the  said 
28th  of  July,  1860,  did  unlawfully  open,  keep,  and  use  a  certain 
room  in  a  certain  house,  to  wit,  a  house  in  Ola-street,  in  the  said 
borough,  which  said  room  and  house  were  then  occupied  by  him 
the  said  J.  Crawshaw  for  the  purpose  of  money  being  received 
by  the  said  J.  Crawshaw,  then  being  the  occupier  of  such  room  as 
aforesaid,  as  the  consideration  for  an  undertakmg  by  him  the  said 
J.  Crawshaw  to  pay  money  on  the  contingency  of  norse-races,  to 
the  great  damage  and  common  nuisance  of  all  the  liege  subjects  of 
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our  Lady  the  Queen  there  inhabiting,  bwig^  residing,  and  pafising, 

to  the  eyil  example  of  all  others  in  like  cases  offending,  against  gbawuiaw 

the  form  of  the  statute  in  such  oose  made  and  provided,  and  against 

the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count. — And  the  jurors  aforesaid,  upon  their  oath  afore* 
said,  do  further  present,  that  the  said  J.  Crawshaw,  on  the  said 
28th  of  July,  1860,  and  on  divers  other  days  and  times  between 
that  day  and  the  taldng  of  this  inquisition,  did  unlawfully  set  up, 
keep,  maintain,  and  conduct  a  lottery  not  authorised  by  Parlia- 
ment, to  the  common  nuisance  of  all  the  liege  subjects  of  our  Lady 
the  Queen,  and  to  the  evil  example  of  ail  others  in  like  case 
offending,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

The  first  witness  who  was  called  was  John  Preston.  His 
evidence  was  as  follows : — I  am  a  police  constable  of  the  borough 
of  Ashton-under-Lyne.  I  know  the  defendant ;  ho  lives  in  Old- 
street,  Ashton-under-Lyne,  and  keeps  an  eating-house  there.  On 
the  28th  of  July  last  I  saw  in  his  wmdow  a  placard — a  large  one. 
After  seeing  it  1  went  into  the  house ;  his  wife  was  there,  and  the 
defendant  was  in  the  shop-place  also.  I  said  **  I  want  a  horse- 
ticket."  I  was  not  in  uuiform.  His  wife  gave  me  one  out  .of  a 
drawer*  I  paid  sixpence  for  it.  I  asked  her  '^  When  and  where 
do  they  draw  ?"  She  said,  ^*  It  will  be  drawn  on  Monday  night, 
where,  I  do  not  know ;  it  is  not  drawn  regularly  at  the  same  place." 
I  then  came  away.  Defendant  was  present  at  the  time.  On 
Monday  the  30th  of  July  I  went  again,  defendant  and  his  wife 
were  in.  I  bought  another  horse-ticket.  The  defendant's  wife 
served  me  from  the  same  drawer.  I  paid  sixpence  for  it.  ^  I 
asked  when  and  where  it  would  be  drawn.  Defendant's  wife  said, 
** To-night;  but  I  do  not  know  where."  I  purchased  the  same 
day  a  list.  This  is  it  (the  list  is  annexed,  marked  B).  I  paid  a  half- 
penny for  it.  I  examined  it,  to  look  whether  my  ticket  purchased 
on  the  first  occasion  was  a  prize.  Li  consequence  of  wnat  I  saw 
there,  I  went  the  next  morning,  Tuesday,  the  31st,  to  the  defen- 
dant's house,  and  took  with  me  the  first  ticket  I  had  bought.  I  gave 
it  to  the  defendant,  and  said,  ^'  There  is  a  prize  for  this,  and  gave 
it  to  him.  He  went  into  the  kitchen,  as  if  to  look  whether  it  was  so, 
and  returned  and  gave  me  4«.  \0d.  I  asked  hini  why  he  did  not 
give  me  the  5$.  He  only  laughed.  My  other  ticket  was  not  a 
prize.  I  afterwards  gave  it  to  chief- constable  Dal^lmh.  This  is 
It  (this  ticket  is  annexed,  marked  A).  Both  the  tickets  were  for 
the  same  drawing. 

Croes-examined. — ^I  went  to  defendant's  by  direction  of  my 
superintendent*  I  went  alone.  1  can't  say  whether  defendant 
knew  me*  I  had  then  been  a  pdice-constable  at  Asbton-under- 
Lyne  but  a  few  weeks.  The  first  time  I  went  was  at  half-past 
four  p.m.  on  the  Saturday.  I  saw  no  one  there  the  first  time  but 
defendant  and  his  wife. 

The  next  witness  called  was  William  Chad  wick,  whose  evidence 
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was  as  follows: — ^I  am  an  inspector  of  police  at  Aditon-undcr- 
L^ne.  On  Thursday,  the  2nd  of  August  last,  I  apprehended  the 
prisoner  under  a  warrant  I  went  to  his  place  and  found  there 
four  placards  stuck  up  in  the  window  (the  four  placards  are  annexed 
and  marked  respectively  with  the  letters  C,  I>,  E,  F).  I  asked 
defendant  to  Iiand  me  what  tickets  he  had,  and  his  wife  handed 
me  irom  a  drawer  in  the  counter  these  tickets  now  produced.  (The 
tickets  taken  from  the  drawer  and  now  produced  in  court  pur- 
ported to  be  tickets  in  two  different  money  clubs.  White's  South 
Union  Weekly  Money  Club,  and  the  Great  Eastern  Money  Club. 
These  tickets  were  not  each  on  separate  pieces  of  paper,  but  a 
number  printed  in  succession  on  the  same  slip  of  paper,  but  so  as 
to  be  easily  separated  one  from  the  other.  There  were  seventy-nx 
in  all  produced,  fifty-six  in  the  first  above-mentioned,  and  twenty 
in  the  last  above-mentioned  club.  A  few  tickets  of  each  are 
annexed,  marked  respectively  with  the  letters  H  and  L) 

This,  with  some  formal  evidence,  closed  the  case  for  the  prose- 
cution. 

The  counsel  for  the  defendant  contended  that  the  first,  second, 
and  fifth  counts  of  the  indictment  were  bad  in  substance ;  that  an 
indictment  did  not  He,  either  under  the  statute  10  &  11  WiU.  3, 
c»  17,  or  under  the  statute  42  Geo.  .3,  c  119 ;  that  in  the  case  of 
botli  these  statutes  an  offender  could  not  be  proceeded  against 
under  the  1st  section  taken  by  itself,  but  must  be  proceeded  against, 
if  at  all,  under  the  2nd  and  3rd  sections. 

They  also  contended  that  the  third  and  fourth  counts  of  the 
indictment  were  bad  in  substance;  that  the  statute  in  &  17  Vict, 
c  119,  did  not  apply  at  all  to  the  case;  that  that  was  no  proof  of 
the  defendant's  house  being  a  betting-house  within  the  meaning  of 
that  statute ;  that  there  was  no  proof  of  the  event  or  contingency 
here  being  such  a  one  as  is  provided  for  in  the  statute. 

The  Court  overruled  these  objections. 

The  counsel  for  the  defence  then  submitted  that  there  was  no 
evidence  for  the  jury  in  support  of  the  first,  second,  and  fifth 
counts. 

The  Court  dedded  that  there  was. 

The  counsel  for  the  defendant  then  addressed  the  jury,  who 
found  the  defendant  guilty  on  each  count  of  the  indictment,  but 
recommended  him  to  mercy,  on  the  ground  "  that  perhaps  he  did 
not  know  he  was  acting  contrary  to  law." 

The  counsel  for  the  defenaant  submitted  that  this  was  a 
verdict  for  the  defendant. 

The  Court  ruled  otherwise,  but  allowed  the  defendant  to  go  out 
on  bail  until  the  next  Hilary  sessiotis,  and  now  submit  the  case 
for  the  opinion  of  this  Court,  as  to  whether  the  objections  taken 
by  Uie  counsel  for  the  defendant,  or  any  and  which  of  Uiem,  are 
well-founded  and  ought  to  prevul. 

E.  Ovens, 

Chairman  of  the  above  Court  of  Quarter  Sessions^ 
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Ccfpy  ofExl^bit  A. 

The  Great  Eastern  Money  Club. 

Four  thousand  prints  at  sixpence  ea^h. 

The  23rd  ballot  will  take  place  on  Monday, 


No.  1787. 


July  30th,  1860. 


7. 


Rm:. 

V, 
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Copy  of  Exhibit  B. 

Ashton-under-Lyne. 

Great  Eastern  Money  Clab. 

4000  shares  issued. 

The  23rd  ballot  published  on  Monday  the  30th  July,  I860. 

First  prize,  33,  102. ;  second  ditto,  2267,  5/. ;  third  ditto, 
1830,  22.  \Qs. 

Then  followed  a  series  of  numbers  for  prizes  of  10«.  and  Ss.  each. 


Copy  of  Exhibit  C. 

The  Great  Eastern  Weekly  Ballot. 

4000  shares  or  more. 

The  meetings  take  place  every  Monday  evening. 

Shares :— First  prize,  10/. ;  second  ditto,  5/. ;  third  ditto,  2/.  10#. 

The  remainder  divided  into  shares  of  lO^.  each. 

Shares  6</.  each. — May  be  had  here. 


Copy  of  Exhibit  D. 
Whites 


Race 


Ekgravmp  tf  Rwmmg  HcrKt. 


Club 


For  the  Baddiffe  Cup. 

3000  shares  at  \s.  each. 

To  be  drawn  on  Saturday,  August  11,  1860 

First  prize,  10/. ;  second  ditto,  51 ;  third  ditto,  21. 

Starters  and  non-starters,  l/»  each. 

Remainder  in  lOs.  prizest 

Tickets  U.  each.— Sold  here. 
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Copy  of  Exhibit  E. 

White's  South  Union  Weekly  Money  Club. 

2000  Subscribers  at  6d.  each. 

First  prize,  10^ ;  second  ditto,  5/. ;  third  ditto,  2/. 

5  at  one  pound  each ;  21  at  ten  shillings  each ; 

60  at  five  shillings  each. 

Distribution  every  Tuesday  evening  at  Eight  o'clock. 

Tickets  6rf.  each. — Sold  here. 


Copy  of  Exhibit  F. 

North-Westem  Weekly  Money  Club. 

Published  every  Wednesday  evening  at  Seven  o'clock. 

Tickets  6(L  each. — May  be  had  here. 


1908. 


Copy  of  one  of  the  Exhibits  H. 

White's  South  Union  Money  Club. 

[No.  48.] 

2000  subscribers  at  %d.  each. 

First  prize,  10/. ;  second  ditto,  6L ;  third  ditto,  21 

Five  at  one  pound  each  ;  twenty- one  at  10«.  each ; 

sixty  at  five  shillings  each. 

To  be  drawn  Tuesday  Evening,  August  7th,  1880,  at  8  p.m. 


No.  481. 


Copy  of  one  of  the  Exhibits  L 

The  Great  Eastern  Money  Club. 

Four  thousand  prints  at  6rf.  each. 

The  24th  ballot  will  take  place  on  Monday, 

August  6th,  1860. 


Dr.  Wheeler  {Kaye  with  him)  for  the  prisoner. — This  is  not  an 
indictable  ofience  under  either  of  the  statutes,  10&  11  Will.  3 
•c  17  (a;,  or  the  42  Geo.  3,  c  119  (A).    If  an  offence  has  been 

{a)  Tbi-  1Q&  11  WilL  3,  c  17,  8.  I,  enacts,  "That  all  such  lotteries  and  all  other 
ItiUerirs  are  common  and  public  nnisanoea,  and  that  all  grants,  patents,  and  licenoee  for  snch 
IgtteriM  «r  ^nj  other  lotteries  are  roid  and  against  law.** 

5(>et.  2. — "  And  be  it  further  enacted  hj  the  authority  aforesaid,  that  from  and  after  the  nine 
■ad  twentietb  day  of  December,  which  shall  be  in  the  year  of  onr  Lord,  1699,  no  person  or 
peraons  whiitiocTer  shall  publiclj  or  pnTatelj  exercise,  keep  open,  show  or  expose  to  be  ^jed  at, 
draim  at^  nr  Cbrovm  at,  or  shall  draw,  play  or  throw  at  any  snch  lottery  or  any  other  lottery, 
eltber  bj  dicE-,  lots,  cards,  baUs,  or  any  other  numbers  or  figures  or  any  other  way  wbataoercr, 
■Dc)  tbat  every  persoD  or  persons  that  shall  after  the  said  nine  and  twentieth  day  of  December, 
fjj&rrUe,  cxpMe,  open,  or  shew  to  be  played,  thrown,  or  drawn  at  any  such  lottery,  play,  or 
derive,  or  (jiber  lottery,  shall  forfeit  for  every  such  offence  the  sum  of  5002.  to  be  reoorered  by 
information,  bill,  plaint,  or  action  at  law  in  any  of  his  Majesty^s  Courts  at  Westminster, 
whciero  no  e»oin,  wager  of  law,  nor  any  more  than  one  impaihoioe  shall  be  allo'wsd,  one-thiid 
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committed  agaiaat  those  statutes  the  remedy  is  by  proceeding       dis- 
according to  the  statutes.      Though  the  1st  section  of  10  &  11   obawbhaw. 
Will.  3  contains  a  prohibition,  and»  under  ordinary  circumstances       — 
an  indictment  would  lie  for  an  infringement  of  it,  yet  in  the       ^^* 
second  section  the  remedy  is  provided,  and  that  is  the  proper     loutria. 
course  of  proceeding.     The  2nd  section  enacts  that  from  and  after 
the  29th  of  December,  1699,  the  offence  shall  be  punishable  by.  a 

1>enalty9  to  be  recovered  by  information^  bill,  plaint  or  action  at 
aw.  The  Ist  section  came  into  operation,  at  an  earlier  date  than 
the  second  one,  and  therefore,  if  the  1st  section  gave  a  separate 
and  independent  remedy,  the  result  would  be  that,  under  the  1st 
section,  an  offender  was  liable  to  an  indictment  and  a  severer 
penalty  than  he  would  be  under  sect  2.  It  is  submitted  that 
these  are  not  cumulative  provisions,  and  that  the  statute  which 
creates  the  offence  also  provides  the  remedy.  Moreover,  there 
would  have  been  no.  object  in  the  2nd  section,  if  a  remedy  by 
indictment  had  been  provided  by  the  1st.  The  reason  for  post- 
poning the  operation  of  sect.  2  was  probably  that  the  1st  section 
created  the  prohibition,  and  it  was  desirable  to  grant  time  by  way 
of  warning  the  public  before  making  the  penalty  attach. 

Eble,  C.  J. — Is  not  sectf  2  a  power  to  common  informers  to  sue 
for  penalties  ? 

Cbohptok,  J.— How  does  this  point  arise  ?  Is  this  a  proceed* 
ing  in  arrest  of  judgment  ? 

Wheeler. — The  objection  was  taken  in  the  ordinary  way  at  the 
close  of  the  case  for  the  prosecution. 

pari  thereof  to  tho  qm  of  his  Majesty,  his  heirs  and  successors,  one  other  third  part  thereof 
to  Uie  use  of  the  poor  of  the  parish  where  sneh  offence  sfaaU  be  oommitted,  and  the  other  thhd 
part  thereof,  together  with  doable  costs,  to  the  party  that  shall  inform  and  sue  for  the  same, 
and  the  said  parties  so  offending  shall  likewise  bo  prosecoted  as  common  rogoesi,  according  to 
the  siatntes  in  that  case  made  and  pro?ided." 

Sect.  3.— -Malces  OTery  person  pla/ing,  throwing,  or  drawiQg  at  any  sneh  lottery,  Ac,  fiable 
for  every  such  offenco  to  the  snm  of  20/1,  to  be  reoo?ered  in  the  same  manner  as  by  the 
second  section. 

(6)  The  42  (ho,  3,  c.  119,  s.  1,  enacts  <<  That  all  such  games  or  lotteries  called  Little  Goes, 
shall  from  and  after  the  passing  of  this  act  be  deemed  and  are  hereby  dechired  common  and 
pnblio  nuisances  and  against  law." 

Sect.  2,  enacts,  *'  lllat  frum  and  after  the  Ist  of  July,  1802,  ho  person  or  persons  what- 
soever shall  publicly  or  prirately  keep  any  office  or  place,  to  exercise,  keep  open,  sliow,  'or 
expose,  to  be  phiyed,  drawn,  or  thrown  at  or  in,  either  by  dice,  lots,  cards,  balls,  or  by 
numbers  or  figures,  or  by  any  other  way,  contrivance,  or  device  whatsoever,  any  game  or  lottery 
called  a  Little  (So,  or  any  other  lotteiy  whatsoever  not  authorised  by  Parliament,  or  shall' 
knowingly  suffer  to  be  eiercised,  kept  open,  shown,  or  exposed  to  be  played,  drawn,  or  thrown 
at  or  in,  either  by  dice,  lots,  cards,  balls  or  by  numbers  or  figures,  or  by  any  other  way,  contri* 
▼ance,  or  device  wliatsoever  any  such  game  or  lottery,  in  liis  or  her  house,  room,  or  place,  upon 
pain  of  forfeiting  for  every  such  ofl«*nce  the  sum  of  500/.  to  be  recovered  in  the  Court  of  Exchequer 
at  the  suit  of  his  Majesty's  Attorney-General,  and  to  be  to  the  use  of  bis  Majesty,  his  heirs  and 
sneoessors,  and  every  person  so  offending  shall  be  deemed  a  rogue  and  vagabond  within  the  troe 
intent  and  meaning  of  an  act  passed  in  the  seventeenth  year  of  the  reign  of  his  Ute  Majesty 
King  George  the  Second,  intituled,  *  An  Act  to  amend  and  make  more  effectual  the  Laws  relating 
to  Bogaee,  Vagabonds,  and  other  Idle  and  Disorderly  persons,  and  to  Houses  of  Correction,* 
and  s£dl  be  punishable  as  snob  rogue  and  vagabond  accordingly.** 

Seet.  3  enaots,  '*  That  every  person  offending  against  this  act,  against  whom  no  information 
shall  have  been  made  as  aforesaid  shall  be  deemod  a  rogue  and  vagabond  within  the  true 
intent  and  meaning  of  the  17  Geo.  2,  e.  5,  and  the  27  Geo.  3>  c.  2,  and  shall  be  punishable  as 
such  rogue  and  vagabond  aooording  to  the  said  acts  and  this  aot. 
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Ekle,  C.J,— We  will  treat  this  case  as  a  motion  in  arrest  ot 
judgment 

Wheeler^^The  objeet  then  was  to  ^ve  warning  that  a  lottery 
was  a  common  and  public  nuisance.  Before  the  passing  of  the 
statute  of  10  &  11  WilL  3,  lotteries  were  common  all  over 
England.  The  same  argument  applies  to  the  counts  framed  upon 
the  42  Oeo.  3,0.  119>  the  1st  section  of  which  enacts  that  from 
and  after  the  passing  of  that  act,  lotteries  and  Little  Goes  shall  be 
deemed  a  public  nuisance,  and  in  the  same  manner  as  the  statute 
of  Will  3,  the  2nd  section  enacts  that  from  the  Ist  July,  1802, 

Sersons  keeping  lottery  offices  shall  be  liable  to  a  penalty,  and  be 
eemed  rogues  and  vagabonds. 
Crompton,  J. — Blackstone    ranks  lotteries  among  common 

•  nuisances,  though  he  does  not  say  so  in  so  many  words. 

Wheeler. — The  Ist  section  speaks  of  the  thing  as  a  nuisance^  and 
the  2nd  deals  with  the  persons  practising  it.  The  cases  of  Bex  v. 
Gregory  (5  B.  &  Ad.  &5!i\  and  Rex  y.  Harrie  (4  T.  B.  205),  and 
Dwarris  on  Statutes  were  then  cited  as  to  the  construction  of 
sections  like  these.  Secondly,  supposing  this  to  have  been  an 
indictable  oiFence,  there  was  no  evidence  for  the  jury  on  which 
they  were  justified  in  finding  the  defendant  guilty.  There  ought  to 
be  evidence  of  a  lottery  or  a  determination  by  lot  brought  home  to 

-the  defendant.  There  was  no.  evidence  that  the  place  was  a  place, 
or  the  game  a  game,  within  the  meaning  of  the  act,  or  to  connect 

•the-  defendant  with  the  distribution  of  the  prizes.  An  agency 
should  have  been  proved  agaiast  the  defendant.  The  -distribution 
of  prizes  may  have  been  in  some  other  manner  than  by  lot. 
Thirdly,  the  third  and  fourth  counts  are  not  made  out.  There 
was  no  proof  that  this  was  a  betting-house  within  the  act  16  &  17 
Vict.  c.  119  (c).  Lastly,  there  must  be  evidence  of  a  lottery  to 
make  an  ofience ;  but  what  evidence  is  there  of  the  defendant's 
setting  up,  keeping,  and  maintaining  a  lottery  ?  In  the  case  of 
Ryder  Y.  Wood  (29  L.  J.  1,  M.C.,)  it  was  held  that  before  an 
artificer  can  be  convicted  under  the  Master  and  Servant  Act  (4 
Oea  4,  c.  34,  a.  3^  of  absenting  himself  from  the  service  during  the 
contract,  the  justice  ought  to  be  satisfied  that  he  absented  himself 

'without  lawful  excuse,  ai^d  that  he  knew  he  had  no  lawful  excuse. 
No  counsel  appeared  to  argue  on  behalf  of  the  prosecution. 

(e)  Th«  16  &  17  Vict.  c.  1 19,  is  the  Act  for  the  Sapprassioo  of  Betting  Hbatei.  Sect  1  .— 
'  "  Ko  house,  office,  room,  or  other  place,  shall  be  opened,  kept,  or  used  for  the  porpoae  of  the 
owner,  occupier,  or  keeper  thereof,  or  an/  person  nsing  the  same  or  anj  penon,  procnred  or 
emplojed  bj  or  acting  for  or  on  behalf  of  snch  owner,  occupier,  or  keeper  or  person  nsing  the 
same,  or  of  any  person  having  the  care  or  management  or  in  any  manner  conducting  the 
business  thereof  betting  with  persons  resortine  thereto^  or  for  the  purpoae  of  anj  money  or 
?alnable  thing  being  received  by  or  on  behalf  of  snch  owner,  occupier,  keeper  or  pecson  as  afore- 
said, as  for  the  consideration  for  any  assurance,  undertaking,  promise  or  agreement,  express  or 
.  implied,  to  pay  or  give  thereafter,  any  valuable  thing  on  any  event  or  contingency  of  or  relatmg 
to  any  horse-race,  fight,  game,  sport,  or  exercise,  or  as  or  for  the  consideration  for  securing 
the  paying  or  giving  by  some  other  person  of  any  valuable  thing  upon  any  such  event  or 
oontin^^y  as  aforesiUd,  and  every  house,  office,  room  or  other  place,  opened,  kept,  or  used 
for  the  pnrpoees  aforesaid,  or  any  of  tlieip,  is  hereby  d^dared  to  be  a  common  ouisanoe  and 
'contrary  to  biw." 
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Eble,  C.J. — Wc  have  considered  this  case^  and  are  of  opinion 
that  the  evidence  bearing  on  the  counts  relating  to  horse-racing 
was  not  sufficient  to  support  those  counts.  With  respect  to  the 
counts  on  the  Lottery  Acts,  we  are  of  opinion  that  there  was 
evidence  for  the  jury  which  justified  them  in  coming  to  the  con- 
clusion they  did.  This  was  virtually  the  purchase  of  a  ticket  in  a 
lottery,  in  the  expectation  of  drawing  a  prize.  The  defendant  was 
concerned  both  in  selling  the  ticket  and  delivering  out  the  prizes 
to  the  purchaser,  and  the  jury  were  well  justified  in  inferring  that 
he  was  intimately  connected  with  the  lottery.  The  objection  that 
there  was  no  evidence  to  support  those  counts  therefore  fails. 
We  have  looked  at  the  verdict  of  the  jury  recommending  the 
defendant  to  mercy,  as  perhaps  he  wasno^  acquainted  with  the  law, 
and  we  arc,  nevertheless,  of  opinion  that  the  conviction  is  valid. 
Ignorance  of  the  statute  is  no  excuse  for  the  violation  of  its  provi- 
sions. That  ground  does  not  annul  the  verdict.  The  ereat 
point  in  Mr.  Wheeler's  argument  is  really  one  in  arrest  of  judg- 
ment. The  defendant  was  indicted  for  a  misdemeanour  suppos^ 
to  have  been  created  by  the  10  &  11  Will.  3,  which  in  tne  Ist 
section  declares  that  the  keeping  of  a  lottery  shall  be  a  common 
and  public  nuisance,  and  in  the  2nd  section  prohibits  all  persons 
from  keeping  lotteries,  under  a  penalty  of  5002.,  at  the  suit  of  a 
common  informer,  or  if  not  so  prosecuted,  the  statute  makes  them 
.liable  as  vajB^rants  or  rogues;  and  the  second  part  of  the  act  came 
into  operation  at  a  different  time  to  the  first  It  was  contended 
that  that  was  a  declaration  that  it  was  not  intended  that  the  first 
enactment  should  be  the  subject  of  an  indictment,  and  that  the 
proper  remedy  was  under  the  2nd  section,  and  therefore  that  this 
indictment  could  not  be  Sustained.  We  have  attended  to  that  argu- 
ment, but  we  find  a  principle  to  have  prevailed  for  along  time,  that 
where  the  Legislature  declares  a  thing  to  be  a  common  and  public 
nuisance,  the  person  who  does  the  thing  renders  himself  liable  to 
an  indictment.  I  take  the  case  of  Bex  v.  Gregory  to  be  an  Appli- 
cation of  that  principle  by  a  court  of  very  great  authority.  Tnat 
principle  is  an  answer  to  the  obiection.  We  therefore  hold  that 
the  counts  which  are  framed  on  the  Lottery  Acts  are  not  bad  in 
point  of  law.  The  result  will  be,  that  the  conviction  will  be 
affirmed  on  these  counts. 

The  t^9i  of  the  Court  concurring, 

C(mviction  affirmed. 


Una. 

V. 
CliAWttllA  W 

18S0 
LotierieK 


384  CAIMINAL  LAW  CASES. 


COURT  OF  CRIMINAL  APPEAL. 

November  10,  1860. 

(Before  Eule^C.J.^  Cbompton,  J.,  Bramwell  and  Chaknell, 
B.B.^  and  Hill^  J.) 

Reg.  v.  George  Oliver,  {a) 

Indictment — CounU  for  gtievout  bodiiy  harm  and  unlawfully  occasion* 
ing  actual  bodily  harm — Evidence  of  common  assault. 

Upon  a  count  for  assaulimg^  beadngy  wounding^  and  occasioning  admai 
bodily  harm  against  the  staiutey  the  prisoner  may  be  convicted  of  a 
common  assauJl. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Court  of  Quarter  Sessions  of  the  peace  for  the  county 
of  Northumberland,  held  at  Alnwicki  in  the  said  county,  on  the 
17th  of  October,  1800. 

The  prisoner,'  George  Oliver,  was  indicted  at  these  sessions 
for  a  misdemeanour,  of  which  indictment  the  following  is  a 
copy : — 

"Northumberland,  to  wit. — The  jurors  for  our  Lady  the  Queen 
upon  their  oath  present  that  George  Oliver,  on  the  18th  August, 
1860,  unlawfully  and  maliciously  did  inflict  upon  one  Robert 
Bainbridge  some  grievous  bodily  harm,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

*^  Second  count. — And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  George  Oliver  after- 
wards, on  the  said  18tn  of  August,  in  the  ^ear  aforesaid,  unlaw- 
fully did  make  an  assault  in  and  upon  the  said  Robert  Bainbridge, 
and  did  then  unlawfully  beat,  wound  and  ill-treat  the  said  Robert 
Bainbridge,  and  did  thereby  then  unlawfully  occasion  actual  bodily 
harm  to  the  said  Robert  Bainbridge,  and  then  did  other  wrongs 
to  the  said  Robert  Bainbridge,  against  the  form  of  the  statute 
in  such  case  made  and  provid^,  ana  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity." 

(a)  Bcported  \>j  J.  Tuour9QV^  G»q^  Bvn«tcrat-Law. 


AitatiU. 
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Upon  this  indictment  the  jury  found  a  verdict  of  ^^ guilty  of  a 
common  assault."  Oimx 

An  objection  was  taken  by  the  counsel  for  the  prisoner  that       

thb  finding  amounted  to  an  acquittal,  and  he  moved  in  arrest  of       ^^' 
judgment. 

The  Court  thereupon  postponed  the  judgment,  and  reserved 
the  following  question  of  law,  which  had  so  arisen  on  the  trial,  for 
the  consideration  of  the  Justices  of  either  Bench  and  Barons  of 
the  Exchequer,  under  the  provisions  of  the  statute  of  the  11  &  12 
Vict.  c.  78,  viz. — 

Whether  the  conviction  can  be  sustained  ? 

And  in  the  meantime  directed  that  the  prisoner  be  committed  to 
the  common  gaol  at  Morpeth,  until  he  shall  enter  into  a  recognizance, 
himself  in  20/.,  and  two  sureties  in  25/.  each,  or  one  in  50/., 
conditioned  to  appear  at  the  Court  of  Quarter  Sessions  to  be  holden 
for  the  county  or  Northumberland  next  after  he  shall  have  notice 
given  to  him  by  the  prosecutor  to  receive  the  judgment  of  this 
Court,  if  it  should  be  empowered  to  pass  any  such  judgment. 

Charles  Wm.  Obde, 

Chairman  of  the  said  Court  of  Quarter  Sessions. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court, 

Conviction  on  the  second  count  affirmed* 


VOL.  vin.  2  c 
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COURT  OP  CRIMINAL  APPEAL. 

November  10,  1860. 

(Before  Erle,  C. J.^  Crompton,  J.,  Bramwell  and  Channbll, 
B.B.,  and  HitL,  J.) 

Reg.  v.  James  Tongue,  {a) 

Embezzlement — Clerk  or  servant — Secretary  of  mofiey'club — Suing  on 
note  of  club  in  his  own  name — Duty — 7  4*  ^  Geo,  4,  c.  29, 8,  47. 

The  prisoner^  the  secretary  of  a  money-cluby  was  directed  'by  the  club  to 
sue  upon  a  Joint  promissory  note^  the  property  of  the  cluby  or  get  better 
security f  and  the  note  was  handed  to  him  by  tF,^  the  treasurer^  who  tc€u. 
not  a  member  of  the  cluby  and  who  at  the  same  time  desired  that  his 
name  should  not  be  used  in  the  legal  proceedings.  The  prisoner 
indorsed  fV.'s  name  on  the  note,  employed  an  attorney,  who  issued  a 
torit,  and  in  consequence  of  the  action  money  teas  paid  to  the  prisoner 
by  one  of  the  Joint  makers,  which  the  prisoner  fraudulent^  withheld 
from  the  cltib  and  appropriated. 

The  duties  of  the  prisoner,  according  to  the  rules  of  the  club,  were  duties 
cognate  to  that  of  ff^eeiving  money  for  tlte  club,  but  that  duty  was  not 
expressly  named  in  the  rules : 

Held  {Cromptofi,  J,  dubitante),  thai  the  prisoner  had  received  the  money 
as  servant  for  the  use  of  the  club,  and  that  he  was  properly  convicted  of 
embezzlement: 

Held,  also  {affirming  Spencer's  case,  Russ.  fy  Ry.  299),  tltat  the  employ^ 
ment  to  receive  money  on  this  occasion  was  sufficient  to  constitute  an 
employment  within  the  meaning  of  the!  ^8  Geo,  4,  c.  29,  s.  47,  though 
receiving  money  was  not  the  prisoner's  usual  employment,  and  it  was 
the  only  instance  in  which  he  was  so  employed, 

CASE  reseryed  by  the  Recorder  of  Birmingham  for  the  con* 
sideration  of  the  Court  of  Criminal  Appe^: — 
At  a  Court  of  General  Quarter  Sessions,  held  at  Birmingham, 

(a)  Rtporttd  hj  J.  Tbohpsok,  teq^  Barristflr-at-Law. 


serrant 
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on  the  11th  of  January^  1860,  James  Tongue  was  charged  before        i^^c. 
me,  as  appears  by  the  indictment  hereto  annexed,  with  embezzle-     tosgue. 
ment.  -^ — 

The  prisoner  pleaded  not  guilty.  ^860. 

The  jury  found  their  verdict  against  the  prisoner.  Embezzlement 

The  facts  were  these : —  —cierk  or 

The  prisoner  was  secretary  to  a  money-dub,  held  at  the  house 
of  Joseph  Whiles,  Johnson's  Head  Inn,  Birmingham.  The  rules 
of  the  club,  which  were  printed,  and  a  copy  given  to  each 
member,  were  (as  far  as  they  are  material  to  tne  present  case)  as 
follows : — 

Rule  2.  That  payment  of  one  night's  instalment  shall  constitute 
any  person  a  member,  approved  of  by  this  society,  who  may 
subscribe  for  one  or  more  shares.  Club-night  to  mean  every 
alternate  Monday. 

Bule  9.  Two  of  the  members  shall  act  as  stewards  for  one 
quarter,  in  rotation,  as  their  names  appear  on  the  books. 

Rule  10.  Three  members  shall  be  appointed  for  one  quarter, 
to  make  inquiries  as  to  the  sufficiency  of  the  securities  proposed, 
who  shall  make  their  report  on  the  following  club-night.  That 
the  said  committee  shall  be  exempt  from  standing  as  stewards  in 
rotation. 

Rule  12.  It  shall  be  the  duty  of  the  secretary,  when  any  impor- 
tant business  requires  it,  or  the  society  thinks  proper,  to  summon 
by  circular  all  the  members  to  a  special  meeting. 

Rule  17.  That  Mr.  Tongue  (the  prisoner)  be  appointed  secre- 
tary to  this  society,  who  shall  receive  for  his  services  a  fair 
remuneration,  to  be  decided  by  the  members,  and  shall  be  exempt 
from  paying  the  refreshment  money.  He  shall  make  the  pro- 
missory notes  on  demand,  and  shall  always  be  one  of  the  com- 
mittee. Should  he  not  attend  or  send  a  proper  person  to  act  for 
him,  he  shall  forfeit  Is.  6d. 

Rule  21.  Mr.  J.  Whiles  shall  act  as  trustee,  during  the  pleasure 
of  the  society,  who  shall  sign  all  orders  upon  the  treasurer  for 
payments.  All  cheques  or  orders  upon  the  treasurer  to  be  counter- 
signed by  the  secretary. 

Rule  22.  All  moneys  belonging  to  this  society  shall  be  lodged 
in  the  district  baftk,  and  the  proprietor  of  the  house  be  deputy- 
treasurer  (during  the  club's  pleasure),  to  take  all  moneys  amount- 
ing to  ten  pounds  and  upwards  to  the  said  bank  to  be  deposited 
by  him  thus : — **  No.  4.  Fifty  pounds ;  society  held  at  Sir.  J. 
Whiles',  Johnson's  Head  Inn,  Edmond-street."  The  bank-book 
to  be  laid  before  the  society  each  club-night. 

Rule  23.  No  alteration  shall  be  made  to  these  articles,  unless 
notice  thereof  be  given  according  to  article  12,  and  such  altera- 
tion be  approved  of  by  a  majority  of  the  members  then  present. 

The  practice  of  the  club  was  for  the  stewards  to  receive  the 
payments  of  members,  and  to  pay  over  such  moneys  to  the 
deputy-treasurer,  J.  Whiles,  and  for  Whiles  to  retain  in  his  hands 
idl  the  moneys  and  securities  belonging  to  the  club,  the  notes 

2  G  2 
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Ceg.  being  pasted  in  the  book  called  the  Bond-Book,  which  remained 

ToKGUE.  ^°  *'^®  custody  of  Whiles. 

'  In  the  month  of  April,  1857,  a  promissoiy  note  was  made  bjr 

i«60.  one  Brough  as  principal^  and  by  Starkey  and  Adcock  as  co-sure- 

Embe^emeHt  ^^^^*  ^^^  ^^^  ®"°^  ^*  ^^''»  P^J***'^'®  *^  ^'*®  Order  of  J,  Whiles,  whic^ 
•^Oerh  or  Said  note,  the  property  of  the  club,  was  by  order  of  the  club 
seirant.  taken  out  of  the  Bond-Book  and  handed  to  the  prisoner  by 
Whiles. 

lu  consequence  of  doubts  as  to  the  solvency  of  the  makers  of 
the  note  in  question^  the  prisoner  was  directed  by  the  club  then 
in  meeting  assembled  to  sue  upon  the  note  so  handed  to  him  by 
Whiles,  or  to  get  better  security  for  the  money  which  had  been 
advanced  upon  it^ 

At  the  time  when  the  note  wan  handed  to  the  prisoner.  Whiles 
desired  that  his  name  should  not  be  made  use  of  in  any  legal  pro- 
ceedings. 

After  receiving  the  note  the  prisoner  indorsed  it  with  the  name 
of  Whiles,  and  employed  an  attorney  who  issued  a  writ  against 
the  makers  of  the  note,  at  the  suit  of  the  prisoner. 

In  consequence  of  the  action  so  brought,  Adcock,  one  of  the 
joint  makers  of  the  note,  paid  to  the  prisoner  two  several  sums 
of  30/.  and  10/.  the  moneys  charged  in  the  indictment. 

Henry  Jenkins  and  the  other  parties  mentioned  in  the  indict- 
ment, except  Whiles,  were  members  of  the  club.  Whiles  was 
not  a  member. 

The  prisoner,  on  several  occasions  after  the  receipt  of  the 
moneys  in  question,  denied  such  receipt,  and  alleged  in  answer  to 
inquiries  made,  that  he  had  not  received  the  money  on  the  note, 
but  had  obtained  a  better  security  from  Brough. 

It  was  proved  that  the  prisoner  had  received  these  several 
moneys.  The  prisoner,  after  the  receipt  of  the  moneys  in  question^ 
returned  the  note  to  Whiles  ffs  unpaid,  and  the  note  was  repasted 
in  the  Bond-Book. 

I  put  the  following  questions  to  the  jury  : — 

1.  Did  the  prisoner  receive  the  moneys  in  question? 

2.  Ought  he  to  have  paid  them  over  to  the  club  ? 

3.  Did  he  withhold  them  from  the  club  fraudulently? 

The  jury  specially  found  each  of  such  questions  against  the 
prisoner,  and  also  found  him  guilty  generally. 

The  Court  having  grave  doubts  of  the  validity  of  a  conviction 
on  the  evidence  above  set  forth,  respited  judgment,  and  discharged 
the  prisoner  upon  bail. 

The  questions  are : — 

1.  Was  the  prisoner  clerk  or  servant  within  the  meaning  of  the 
statute  7  &  8  (jeo.  4,  c.  29,  s.  47  ?  Or,  was  he  a  person  employed 
for  the  purpose  of  receiving  the  money  in  question  ?  Or,  was  he 
a  person  employed  in  the  capacity  of  clerk  or  servant? 

2.  Was  tlie  money  in  question  received  by  the  prisoner  by 
virtue  of  his  employment,  or  in  his  capacity  of  clerk  or  ser- 
vant? 
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3.  Was  the  money  in  qaestion  received  by  the  prisoner  for  or        Rj»- 
in  the  nanie»  or  on  the  account  of  his  master  or  masters  ?  ToJoub. 

M,  D.  Hill,  Recorder.  ^^^ 

Gibbons^  for  the  prisoner. — The  conviction  was  wrong.  The  Embe^wu 
prisoner  did  not  receive  the  money  by  virtue  of  his  employment  as  -^CUrk  oi* 
the  servant  of  the  chib.  It  was  no  part  of  his  duty  to  receive  temant 
moneys  for  the  club.  The  statute  only  applies  where  the  master 
is  the  legal  owner  of  the  money.  On  the  face  of  the  note  it 
appears  that  it  was  indorsed  to  the  prisoner,  and  the  legal  effect  of 
the  indorsement  was  to  pass  the  property  in  the  note  to  the 
prisoner.  And  this  the  club  intended  to  do,  so  as  to  enable  him 
to  sue  upon  it.  He  could  only  sue  upon  the  note,  as  attorney  or 
as  the  holder.  Kot  being  qualified  to  sue  as  attorney,  he  could 
flue  only  as  principal  and  holder  of  the  note.  As  holder  he  was 
legally  the  owner,  and  clothed  with  all  the  legal  accessories  to 
ownership.  The  club  had  divested  themselves  of  all  legal  pro- 
prietorship in  the  note,  and  only  retained  an  equitable  right  to  it, 
^hich  a  court  of  law  can  take  no  notice  of.  In  respect  of  the  note 
and  suing  upon  it,  the  prisoner  was  not  the  servant  of  the  club 
within  the  meaning  of  the  7  &  8  Geo.  4,  c  29,  s.  47.  He  was  the 
only  person  who  could  have  taken  money  out  of  court,  or  controlled 
the  action,  or  entered  satisfaction  on  the  roll. 

Hill,  J. — Was  not  Whiles' indorsement  necessary  to  make  him 
owner?    The  prisoner  wrote  Whiles'  name  upon  the  note. 

Gibbons — There  was  a  delivery  of  the  note  to  him  by  Whiles, 
and  that  must  be  taken  to  have  been  for  the  purpose  of  passing 
the  property  in  the  note  to  him.  If  he  had  indorsed  Whiles*  name 
frandulently,  it  would  have  been  a  forgery.  It  is  not  disputed 
that  the  prisoner  had  the  authority  of  Whiles  to  sue  upon  it. 
Then,  having  employed  an  attorney  to  bring  the  action,  the  pri- 
soner became  liable  for  the  costs,  and  that  gave  him  a  property  in 
the  note  till  the  costs  were  paid.  If  the  prisoner  had  given  a  release 
in  the  action,  instead  of  receiving  the  money,  he  could  not  have 
been  made  liable  in  any  way:  (i?<y.v.£rarm,6CoxCrim.Cas.363.) 
The  most  that  the  prisoner  did  was  to  make  an  improper  use  of 
his  position- as  secretary. 

&Brien^  for  the  prosecution. — It  is  an  assumption,  not  warranted 
in  law,  that  the  property  in  the  note  passed  to  the  prisoner  when 
it  was  handed  over  to  him.  The  prisoner  was  the  servant  of  the 
club ;  he  was  appointed  by  a  rule  of  the  club  and  received  a  salary. 
HcdTs  case  (I  Moo.  C.  C.  474),  shows  that  the  prisoner  as  secretary 
held  the  note  as  the  servant  of  the  club.  Ttie  club  and  the  pri- 
soner stood  and  acted  in  the  relation  of  master  and  servant  in  this 
transaction.  The  club  directed  him  to  sue  upon  the  note,  or  get 
better  security,  and  when  they  asked  him  about  the  receipt,  the  pri- 
soner denied  the  receipt  of  the  money,  and  said  that  he  had  got  better 
security.  If  the  note  had  been  indorsed  with  the  authority  of  the 
club  in  order  that  the  note  might  be  sued  on,  it  would  still  have 
been  the  property  of  the  club,  and  the  prisoner  would  have  held 
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it  as  their  servant.  If  it  was  iudorsed  without  their  authority^  the 
prisoner  could  not  by  that  fraudulent  indorsement  acquire  any 
property  in  the  note.  The  prisoner  had  no  right  to  employ  an 
attorney  to  sue  for  himself,  but  only  for  the  club.  The  note  was 
in  hid  possession  as  servant  of  the  club,  and  that  was  the  possession 
of  the  club,  and  no  property  passed  to  him  in  the  note. 

Gibbons  in  reply. 

Erle,  C.J. — I  am  of  opinion  that  the  conviction  ought  to  be 
affirmed.  The  first  question  i.**,  whether  the  prisoner  received  the 
money  in  the  character  of  a  clerk  or  servant.  He  was  secretary 
to  the  club,  and  hired  at  a  salary ;  and  his  duties  are  stated  with 
some  detail  in  the  case  sent  to  us.  It  does  not  appear  to  be  one 
of  his  specified  duties  to  receive  money  ;  but  he  had  several  duties 
to  perform  cognate  to  the  receiving  of  money,  viz.,  to  make  appli- 
cations for  interest  or  instalments  due^  and  for  better  security  or 
part  payment.  If  the  ordinary  duties  of  a  person  in  the  employ 
of  another  are  proximately  connected  with  the  receiving  of  money, 
the  receipt  of  money  for  his  employer,  and  appropriation  of  it  to 
his  own  use,  would  make  him  liable  to  the  charge  of  embezzlement. 
It  was  so  laid  down  in  Spencer^s  case  (liuss.  &  Ey.  299).  And  it  is 
sufficient  if  there  was  a  specific  employment  to  receive  money  on 
one  occasion  only.  The  case  seems  to  me,  therefore,  to  fall  within 
the  statute  ns  far  as  the  prisoner's  employment  as  a  servant  is 
concerned.  Then  was  he  within  the  statute  as  far  as  relates  to  the 
receipt  of  the  money  ?  Had  he  a  right  to  the  repayment  of  the 
loan,  and  to  hohl  the  money  a^  collateral  security  for  the  costs  ? 
If  this  had  been  a  mere  loan,  and  the  prisoner  had  been  sent  to 
apply  for  the  money,  or  for  better  security,  I  think  there  would 
have  been  no  doubt  that  the  receipt  would  have  been  for  the  use 
of  the  club.  The  strength  of  Mr.  Gibbons'  argument  was,  that  the 
prisoner  had  a  cause  of  action  on  the  promissory  note.  Now  what 
passed  between  the  club  and  the  secretaiy  had  not  the  effect 
of  passing  the  absolute  property  in  the  note  to  him  as  against  the 
club  ;  that  gave  only  a  limited  authority,  i.e.  to  sue  upon  it.  As  be- 
tween him  and  the  club, there  is  nothing  to  show  that  they  authorised 
him  to  receive  the  money,  and  become  the  absolute  owner  of  the 
note ;  and  I  take  the  finding  of  the  jury  to  have  affirmed  the 
question  put  to  us,  **  Was  the  money  received  by  the  prisoner 
for  or  in  the  name,  or  on  the  account  of  his  master  or  masters?" 
The  jury  have  found  that  the  prisoner  had  no  lien  on  the 
money  in  the  capacity  of  plaintiff,  or  as  making  himself  liable  for 
the  costs  of  the  action.  The  conduct  of  the  prisoner  is  clear ;  be 
was  acting  fmudulently,  for  when  asked  about  it  be  declared 
on  several  occasions  that  he  had  not  received  the  money  on  the 
note. 

Cromptox,  J. — I  must  own  that  I  am  in  the  same  positional 
the  Recorder  who  has  sent  this  case  to  us,  in  enteilaining  some 
doubt  as  to  the  conviction.  The  prisoner  must  be  made  out  to  be 
in  the  capacity  of  a  clerk  or  servant.  In  the  present  case  it  is  not 
contended   that  by  virtue  of  his  general  employment  he  was 
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authorised  to  reoeive  money.     The  cases  have  gone  to  a  consider-       S^^ 
able  length  on  this  point,  and  it  has  been  held  that  if  a  prisoner     xovotb. 

received  money  as  a  clerk  or  servant  on  one  particular  occasion,        

that  would  do.  My  brother  Erie  has,  I  think,  used  the  right  ^^^ 
expression,  that  the  receipt  of  the  money  must  be  upon  a  duty  ^Bbftc»femmi 
cognate  to  his  general  duties.  My  doubt  is,  whether  the  money  was  — CMb  or 
received  by  virtue  of  any  of  the  duties  for  which  the  prisoner  was 
empk>yed.  There  being  a  discussion  about  the  payment  of  the 
note,  it  was  handed  over  to  the  prisoner,  and  Whiles  desired  that 
hie  name  should  not  be  made  use  of  in  any  legal  proceedings  upon 
it.  The  prisoner  then  indorsed  the  note  with  the  name  of  Whiles. 
It  would  be  too  much  to  say  that  by  indorsing  Whiles'  name  he 
was  guilty  of  forgeiy ;  and  I  think  that  here  we  ought  to  take 
the  note  as  properiy  indorsed  to  the  prisoner.  The  pri8oner  then 
employed  an  attorney  to  sue  for  him  upoti  the  note.  My  doubt  i» 
whether  he  was  a  clerk,  or  servant,  or  a  cognate  agent  when  he 
was  suing  in  his  own  name  upon  the  note.  Can  we  consider  him 
as  the  mere  machinery  used  by  the  club  ?  The  transaction  was 
one  per  se^  and  not  of  every-day  occurrence,  and  the  law  of 
embezzlement  is  not  to  be  extended  to  cases  not  cognate  to  the 
general  employment  as  clerk  or  servant.  This  one  particular  cir- 
cumstance of  suing  on  the  note  made  it  desirable  to  throw  that 
duty  on  the  prisoner  which  he  accepted.  I  also  have  some  doubt 
whether  the  prisoner  can  be  said  to  have  received  the  money  for 
the  use  of  the  club.  Being  the  party  in  the  suit,  I  should  have 
thought  he  received  it  for  himself^  to  hand  over  the  balance  after 
deducting  the  costs  of  the  action.  I  entertain  these  doubts,  but  I 
do  not  say  that  I  differ  from  the  rest  of  the  Court  so  &r  as  to  wish 
for  the  assistance  of  the  other  judges. 

Bramwell,  B.  —  I  think  the  conviction  should  be  affirmed. 
The  first  point  is  whether  the  prisoner  received  this  money  as  a 
clerk  or  servant,  or  by  virtue  of  an  employment  in  the  nature  of 
a  clerk  or  servant.  Suppose  a  roan  hired  for  a  definite  service  as 
clerk  or  servant,  and  employed  to  receive  rent  in  one  instance,  it 
is  extremely  improbable  that  it  would  be  held  that  he  received  it 
as  clerk  or  servant.  If  in  this  case  there  was  any  finding  or 
evidence  of  a  definite  set  of  duties,  of  which  the  one  in  question 
was  not  one,  I  should  share  the  doubt  of  mv  brother  Crompton. 
But  I  doubt,  under  the  circumstances,  whether  that  can  be  con- 
ceded to  be  so.  The  prisoner  was  appointed  secretary  to  the 
club,  and  I  do  not  find  anywhere  any  specification  of  his 
duties.  The  office  of  secretary  may  comprise  many  miscellaneous 
duties.  I  see  nothing  inconsistent  with  his  duties  when  he 
was  told  by  the  club  to  receive  the  money  as  their  servant. 
I  think  that  there  was  evidence  that  he  was  so  emploved,  and 
that  that  fact  is  concluded  by  the  finding  of  the  jury.  I  cannot 
think  that  he  received  the  money  for  himself,  or  that  the  law 
proceedings  make  any  difference.  The  bringing  of  the  action  was 
mere  machinery  to  obtain  the  money,  and  the  money  when  received 
was  on  account  of  his  employers.    He  sued  that  he  might  receive 
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the  money  for  hb  masters,  and  if  he  made  himself  liable  for  any 

Toiraint.     <^^^3  ^f^  which  I  see  no  evidence  at  all,  he  had  no  right  to  employ 

—^        the  attorney  and  incur  them.     I  therefore  think  that  the  prisoner 

l^       was  made  out  to  be  the  servant  of  the  prosecutorsy  and  that  he 

E^L^a^^Mi  received  the  money  for  them,  and  that  he  must  be  held  to  have 

— CfUrk  or    embezzled  it. 

MTMMi.  Chankell,  B.  —  I   also  think  that  the  conviction  must  be 

affirmed.     Did  the  prisoner  stand  in  the  relation  of  derk  or 

secretary  to  the  club  ?    It  may  be  that  the  office  of  secretary  does 

not  necessarily  carry  with  it  the  dut^  of  receiving  money  for  the 

dub ;  but  here  it  is  found  that  the  prisoner  was  employed  by  the 

dub  to  sue  upon  the  note,  or  set  better  security ;  and  Sptncer^i 

case  is  an  authority  to  show  that  a  duty  to  receive  money  in  a 

single  instance  is  suffident     He  was  to  eet  the  money  without 

suit,  if  he  coald.     The  suit  was  mere  machinery  for  obtiuning  the 

money  for  the  dub. 

Hill,  J. — I  am  of  the  same  opinion. 

Cofivicttan  affirmed. 
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COUBT  OF  CRIMINAL  APPEAL. 

November  10,  1860. 

(Before  £ble,C.J.|  Crohpton,  J.,  Bbamwell,  and  Chankell» 
BB.,  and  Hill,  J.) 

Reg.  y.  Henbt  SPARBOw.(a) 

AssauU —  Verdict  of  aggravaied  assauU — Grievous  hodUy  harm — Enier- 

ififf  verdict. 

An  indictment  contained  counts  charging  an  assault,  and  unlawfully  and 
maliciously  inflicting  grievous  bodily  harm^  and  also  a  count  for  a 
common  assaults  At  the  trial  evidence  teas  given  that  the  prisoner 
inflicted  serious  hodUy  injuries  upon  the  prosecutor.  The  jury  found 
the  prisoner  guilty  of  an  aggravated  assault  without  premee&atioMj  and 
that  a  was  done  under  the  influence  of  passion : 

Held^  thai  the  verdict  was  rightly  entered  on  the  record  on  the  counts 
charging  an  assauU  and  uniawfulfy  and  maliciously  infUeting  grievous 
bodifyharm. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Recorder  of 
Birmingham. 

The  defendant  was  tried  at  the  Michaelmas  Quarter  Sessions 
of  the  peace  for  the  borough  of  Birmingham,  on  an  indictment 
chamng  him  in  one  set  of  counts  with  an  assault  on  one  Samuel 
Griffiths,  and  with  having  thereby  unlawfully  and  malidously 
inflicted  grievous  bodily  harm  upon  the  said  Samuel  Griffiths. 
The  indictment  contained  also  a  count  for  common  assault. 

It  was  proved  in  evidence  before  me,  that  on  the  6th  of 
September,  1860,  the  prosecutor  was  standing  in  a  shop  in  High- 
street,  Birmingham.  The  defendant  passed  and  saw  the  prosecutor 
there.  The  defendant  came  and  stood  on  the  step  of  the  shop  for 
a  few  minutes,  till  the  prosecutor  was  leaving.  The  defendant 
then  handed  to  the  prosecutor  a  letter,  and  asked  him  to  read  it. 
The  prosecutor  declined  to  do  so,  and  was  going  away.  The 
defendant  then  struck  the  prosecutor  with  his  fists  two  violent 

(a)  Reported  by  J.  Thommov,  Etq^  Barrister*«t-LAW. 
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blows  upon  the  mouth,  another  blow  on  the  temple,  and  a  fourth 
on  the  back  of  the  ear.  The  prosecutor  retreated  backwards,  the 
defendant  following  him  up  and  striking  at  him.  The  prosecutor 
then  struck  the  defendant  a  blow  over  the  bat  with  a  stick.  In 
retreating  the  prosecutor^s  foot  slipped  against  the  kerb-stone,  and 
he  fell  heavily  upon  his  side.  The  defendant  went  to  him,, 
wrenched  the  stick  from  him,  and  then  went  away. 

The  prosecutor  and  the  medical  witnesses  described  the  injuries' 
which  the  prosecutor  thereby  sustained  as  follows :  three  of  his 
front  teeth,  and  other  teeth  further  up  the  jaw,  were  loosened,  his 
gums  were  lacerated,  and  his  mouth  was  swollen.  The  pain  under 
which  the  prosecutor  was  suffering  immediately  nfter  the  accident 
was  Mated  by  the  medical'witness  to  be  insufferable.  One  of  the 
front  teeth  and  the  back  teeth  have  since  partially /astened,  but  the 
two  front  teeth  have  not  done  so,  and  the  prosecutor  must  lose  tha 
same.  The  mouth  and  jaw  remained  sore  and  stiff,  so  that  the 
prosecutor  could  not  eat  solid  food  for  more  than  a  week.  Hi» 
nervous  system  received  a  shock  from  which  he  suffered  so,  that  the 
medical  men  at  an  interval  of  sixteen  days,  advised  his  going  away 
from  business  for  a  time,  and  he  received  an  injury  on  his  side 
from  which  he  had  felt,  and  at  the  time  of  the  trial  (9th  October) 
was  still  feeling,  pain. 

I  told  the  Jury  that  the  injuries  inflicted  on  the  prosecutor,  as 
described  by  the  medical  witnesses  and  the  prosecutor  himself,  fell 
within  the  definition  of  *^  grievous  bodily  harm  ;"  and  that  if  they 
believed  the  witnesses,  there  was  evidence  to  support  the  first 
count  (or  set  of  counts)  in  the  indictment ;  and  in  reply  to  a 
question  from  the  Jury,  I  explained  to  them  that  the  question  of 
whether  the  defendant  intended  to  inflict  grievous  bodily  harm 
upon  the  prosecutor  did  not  arise  in  this  case,  but  that  the  simple 
point  for  their  consideration  was,  did  the  defendant  unlawfully 
^^  assault  the  prosecutor  and  thereby  inflict  upon  him  grievous 
bodily  harm  ?  " 

The  Jury  returned  the  following  verdict: — "We  find  the 
defendant  guilty  of  an  aggravated  assault,  but  without  premedita- 
tion, and  that  it  was  done  under  the  influence  of  passion." 

It  was  contended  on  the  part  of  the  defendant,  that  this  finding 
amounted  to  a  verdict  of  guilty  upon  the  count  for  the  common 
assault  only. 

I  held  otherwise,  and  directed  a  verdict  of  guilty  to  be  entered 
upon  the  first  set  of  counts ;  and  the  question  I  submit  for  the 
consideration  of  the  Court  of  Criminal  Appeal  is,  was  I  right  ia 

^  ^•»^^'"8  ^  M.  D.  Hill,  Recoitler. 

Huddkston  {A.  Wilh  with  him),  for  the  prisoner. — The  question 
is,  whether  the  Jury  found  the  prisoner  guilty  of  the  offence 
charged  in  the  first  set  of  counts  m  the  indictment?  These  are 
framed  either  upon  the  10  Geo.  4,  c  34,  s.  29,  or  the  14  &  15 
Vict.  c.  19,  s.  4.  The  latter  enactment  is,  '^And  whereas  it 
is  expedient  to  make  further  provision  for  the  punishment   of 
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_^rayate<l  aefiiAults,  be  it  enacted  that  if  any  person  shall  unlaw- 
fully and  maliciously  inflict  upon  any  other  person,  either  with  or 
without  any  weapon  or  instrument,  any  grievous  bodily  harm,  or 
unlawfully  and  maliciously  inflict,  cut»  stab  or  wound  any  other 
person,  every  such  offender  shall  be  guilty  of  a  misdemeanour, 
and,  being  convicted  thereof,  shall  be  liable  at  the  discretion  of  the 
Court  to  be  imprisoned  with  or  without  hard  labour  for  any  term 
not  exceeding  three  years :  provided,  however,  that  nothing  herein 
contained  shall  be  deemed  or  taken  to  repeal  the  provisions  of  the 
29th  section  of  the  10  Geo.  4,  c.  34."  The  Jury  have  not  found 
the  prisoner  guilty  of  assaulting  with  intent  to  commit  grievous 
bodily  harm,  but  only  of  an  aggravated  assault.  An  aggravated 
assault  does  not  necessarily  mean  one  accompanied  by  grievous 
bodily  harm — it  may  mean  one  of  an  insulting  character,  e.  g. 
spitting  at  a  person. 

Hill,  J. — Why  should  we  assume  that  the  Jury  found  a  verdict 
contrary  to  the  facts,  when  the  verdict  they  have  found  is  consis- 
tent with  those  facts  ?  Mr.  Archbold,  in  his  treatise  on  Criminal 
Pleadings,  begins  with  ^'  aggravated  assaults."  The  preamble  of 
sect.  4  of  14  &  15  Vict.  c.  19,  which  provides  against  inflicting 
grievous  bodily  harm,  recites  that  *'It  is  expedient  to  make  further 
provision  for  the  punishment  of  aggravated  assaults."  No  one 
exercising  his  common  sense  can  have  any  doubt  as  to  the  mean- 
ing of  the  word. 

Channell,  B. — The  statement  before  us  enables  us  to  construe 
what  the  Jury  meant  by  an  aggravated  assault. 

Crompton,  J. — Wc  must  take  the  verdict  with  reference  to 
the  subject-matter  of  the  charge,  and  what  was  left  to  the  Jury. 

Huddleston, — The  Jury  may,  consistently  with  the  facta,  have 
intended  not  to  find  the  prisoner  guilty  of  intending  bodily  harm, 
but  only  of  an  aggravated  assault.  The  Recoi-der  did  not  tell  the 
Jury  that  **  bodily  harm"  and  an  aggravated  assault  were  the  same 
thing.  The  jury  have  not  found  what  is  really  the  ingredient  in 
an  assault  with  intent  to  do  grievous  bodily  harm.  Secondly,  the 
Jury  having  found  that  the  assault  was  without  premeditation,  and 
under  the  influence  of  passion,  the  verdict  of  guilty  ought  not  to 
be  entered  on  the  first  set  of  counts.  As  malice  is  the  distinction 
between  murder  and  manslaughter,  so  here  it  is  the  distinction 
between  grievous  bodily  harm  and  a  common  assault.  So  in  arson 
malice  is  necessary  to  constitute  the  crime. 

Hill,  J. — You  make  no  distinction  between  **  premeditation'' 
and  ^^  intention,"  between  intentionally  doing  an  unkwful  act  and 
causelessly  doing  it. 

Crompton,  J. — Here  I  think  we  must  take  it  that  the  prisoner 
intended  to  do  the  act. 

Huddleston. — The  word  "maliciously"  is  used  in  the  statute, 
which  means  something  more  than  intentionally. 

Ballaniine^  Seij.  {Adams  and  O^Biien  with  him)  for  the  prosecu- 
tion, was  not  called  upon. 

Erle,  C. J. — We  are  of  opinion  that  the  conviction  ought  to  be 
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aflirmed.  The  objection  is  made  to  the  language  in  which  the 
Jury  returned  their  verdict :  **  We  find  the  defendant  guilty  of  an 
aggravated  assault,  but  without  premeditation.  It  was  done 
under  the  influence  of  passion."  It  is  very  rare  indeed  to  meet 
with  language  which  cannot  be  perverted.  We  must  construe  the 
language  used  b^  the  Jury  by  lookinsat  the  circumstances  under 
which  the  verdict  was  returned.  We  think  it  clear  that  the 
Jury  intended  to  [find  the  prisoner  guilty  on  the  counts  chai^gin^ 
an  intent  to  do  grievous  bodily  harm.  The  question  was  raised, 
whether  the  prisoner  committed  the  assault  with  intent  to  do 
grievous  bodily  harm.  The  intent  was  discussed  and  an  explana- 
tion of  what  the  statute  meant  given  by  the  Recorder,  and  then 
the  Jury  say,  ^'  We  find  the  prisoner  guilty  of  an  aggravated 
assault."  It  is  impossible,  to  my  mind,  for  any  one  to  have  entered 
anything  on  the  record  in  respect  of  that  finding  other  than  what 
has  been  entered.  It  was  further  contended  that  this  finding  was 
a  negative  of  some  ingredient  necessary  to  constitute  the  offence 
of  ^^  grievous  bodily  harm ;"  and  so  disproves  that  the  party  intended 
to  commit  the  crime  of  grievous  bodily  harm.  But  that  is  not  so. 
We  are  all  of  opinion  that  the  assault  was  intentional  in  the 
understanding  of  the  law,  though  the  Jury  have  found  that  it  was 
without  premeditation  and  under  the  influence  of  passion.  We 
therefore  think  that  the  verdict  authorised  the  Recorder  in  enter- 
ing a  verdict  of  guilty  on  the  first  set  of  counts. 
The  rest  of  the  Court  concurring. 

Conviction  affirmed. 
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NORTHERN  CIRCUIT. 

Liy£BPOOL  Summer  Assizes. 

August  10,    1860. 

(Before  Martin,  B.) 

Reg.  r.  Thomas  Winslow.  (a) 

Murder — Evidence — Felonious  poisoning — Proof  of  by  evidence  of  other 
deaths  by  similar  poison  in  same  family. 

On  an  indictment  against  Ote  prisoner  for  murdering  A,  J,  evidence  is 
not  admissible  that  three  others  in  the  same  family  died  of  similar 
poison^  and  that  the  prisoner  was  present  at  all  the  deaths^  and 
administered  "  something  "  to  two  of  these  jjatienf^. 

''jPHE  prisoner  was  indicted  for  the  murder  of  Ann  Jaines^  under 
JL    the  following  circumstances: — 

Ann  James  was  the  keeper  of  an  eating-house  in  Liverpool,  and 
the  prisoner  was  her  manager.  In  1859  she  had  living]:  in  the 
house  with  her,  her  sister  Mr6.  Townscnd,  three  nephews,  William^ 
Thomas  and  Martin  Townsend,  and  was  visited  from  time  to  time 
by  a  married  niece,  Jane  Cafferata,  and  her  husband,  Henry 
Cafferata.  Between  September  1859  and  February  1860,  Mrs* 
Townsend,  William  and  Thomas  Townsend  successively  sickened 
and  died  after  a  very  short  illness,  which,  in  each  case,  exhibited 
exactly  similar  symptoms.  In  February  Mrs.  James,  who  had  long 
been  ill,  became  worse  and  so  continued  until  June  when  she  died, 
during  her  illness  suspicion  was  awakened  as  to  its  cause,  and  on 
her  <^cease  the  body  was  opened  and  a  post'-mortem  examination 
made,  the  result  of  which  was  that  although  she  had  been  suffering 
from  cancer  of  the  coecum,  there  were  in  addition  found  traces 
of  a  sufficient  quantity  of  antimony  to  have  caused  death. 

Upon  this  being  discovered  inquiries  were  made  as  to  the 
other  deaths,  the  other  bodies  were  exhumed,  and  were  all  found 
to  be  saturated  with  antimony. 

(a)  Reported  hj  K.  D.  M.  Littler,  Esq.^  BArrister-Al-Lsir. 
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Evidence  was  given  before  the  stipendiary  magistrate  establish- 
ing in  his  opinion  a  primd  facie  etise  as  to  all  four  deaths  as  against 
the  prisoner^  and  be  was  accordinglj  committed  for  trial. 

At  the  summer  assizes  he  was  indicted,  but  for  the  murder  of 
Ann  James  only. 

BlisSf  Q.C.  (Attorney-General  of  the  County  Palatine  of  Lan- 
caster), Atpinall  and  Leofric  Tempky  were  for  the  prosecution. 

Digby  Seymour  (Q.C.  in  the  County  Palatine),  Littler  and 
Joseph  Fenwicky  for  the  prisoner. 

Before  the  trial  BU$$  intimated  to  the  prisoner's  counsel  that 
be  proposed  callinpc  evidence  on  the  indictment  for  the  murder 
of  Ann  James  which  would  have  reference  to  the  other  three 
deaths. 

As  the  attempt  to  put  in  such  evidence  would,  even  if  un- 
successful, have  tended  to  prejudice  the  minds  of  the  jury  if  the 
discussion  took  place  in  their  hearing,  it  was  agreed,  with  the  per- 
mission of  Martin,  B.,  that  the  arguments /^ro  and  contra  should  be 
put  into  writing  by  counsel,  and  that  he  would  give  his  decision  in 
private. 

The  following  is  a  copy  of  the  arguments  on  both  sides : — 

.    My  Lord, 

The  principal  grounds  upon  which  I  should  propose  to  give 
evidence  of  the  three  other  aeaths  by  antimony  are: — 

1st  To  exclude  the  supposition  of  an  accidental  poisoning  in 
the  present,  the  fourth  case. 

2nd.  To  show  the  prisoner  had  then  antimony  in  his  possession, 
but  this  we  can  only  do  by  showing  that  he  administerea  something 
to  two  of  them,  and  that  antimony  is  found  in  them,  and  that  they 
died  of  it 

3rd.  In  order  to  exculpate  Mrs.  Cafferata,  whom  the  prisoner 
charges  with  poisoning  the  deceased,  it  seems  material  to  show 
that  she  could  not  by  any  possibility  have  poisoned  one  of  those 
other  three  who  have  so  recent)^  died  of  the  same  i)oi8on  in  the 
same  family. 

4th.  As  it  would  be  competent  to  the  prisoner  to  show  that 
when  all  the  others  sickened  and  died  he  was  absent  and  could  not 
have  poisoned  them,  so  evidence  may  be  given  against  the  prisoner 
that  he  poisoned  the  whole,  from  the  four  crimes  being  so  con- 
nected as  to  be  substantially  but  one  transaction,  with  reference  to 
the  present  question. 

The  4  th  of  the  above  grounds  puts  the  question  in  its  extreme 
terms,  but  such,  however,  as  seem  to  follow  if  the  3rd  ground  is 
to  prevail.  Both  of  them  would  be  most  conclusive  of  the  pjuilt  or 
innocence  of  the  persons  concerned,  and  can  that  which  is  most 
conclusive  be  excluded  from  the  evidence?  If,  however,  your 
Lordship  should  dissent  from  the  three  last  grounds,  the  first  is 
submitted  as  sufficient,  so  far  at  least  as  to  wan-ant  evidence  that 
the  other  three  died  of  antimony,  and  one  of  them  in  the  absence 
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of  Mrs.  Caffernta,  without  proving  or  euggestipg  that  the  prisoner       B>o. 
administered  anything  to  them,  or  had  anything  to  do  with  their    wxnn^w. 

^^^^'  I  am,  my  Lord, 

Liverpool,  17th  Aug.  1860.  Evidenoe. 


1660.. 


Northern  Circuit, 
My  Lord,  Liverpool,  18th  Aug.  1860. 

The  Attorney-General  has  kindly  allowed  me  to  peruse  the 
grounds  upon  which  he  contends  that  evidence  relatmg  to  the 
three  other  deaths  would  be  admissible  on  the  trial  of  the  pending 
indictment  against  Winslow. 

I  respectfully  submit  that  none  of  those  grounds  are  tenable. 

From  the  limited  opportunity  which  I  have  here  of  referring  to 
the  authorities,  I  think  the  cases  in  which  other  felonies  prior  or 
subsequent  to  the  particular  act  charged  have  been  admitted  in 
evidence  range  themselves  under  one  of  the  following  heads: — 

1.  Where  the  several  felonies  are  all  parts  of  one  entire  transac- 
tion. 

2.  In  an  exceptional  class  of  cases  where  guilty  knowledge  must 
be  proved. 

3.  Where  the  other  felonies  are  the  direct  acts  of  the  accused, 
and  tend  to  show  malice  in  the  particular  act  itself,  and  as  against 
the  individual  prosecuting. 

I  think  the  authorities  do  not  support  the  Attorney-General. 

But  more  particularly. 

As  to  the  1st  ground: 

Such  evidence  would  not  exclude  the  suppositian  of  accident  in 
Ann  James's  case,  unless  direct  proof  could  be  given  respecting  the 
administration  of  antimony  by  the  prisoner  not  only  to  Mrs.  James, 
but  to  the  other  three.  If  even  the  other  three  were  wilfully 
poisoned  by  some  one,  it  is  no  proof  as  against  the  prisoner  on  the 
present  charge  that  Mrs.  James's  death  was  not  accidental. 

As  to  the  second  : 

First  The  mere  fact  of  "  something'^  being  in  the  prisoner's  pos- 
session, and  of  antimony  being  found  in  the  other  bodies  cannot  be 
Droof  of  the  possession  of  antimony  by  the  prisoner  at  the  time  of 
Mrs.  James's  death. 

Secondly.  It  is  quite  consistent  with  such  proof  that  the  ^^  some- 
thing," whatever  it  was,  was  exhausted  in  the  three  former  poison- 
ings. This  consideration  distinguishes  the  present  from  such  a 
case  as  that  of  several  acts  being  alleged  to  have  been  done  by  a 
weapon,  which  is  produced  and  charged  to  have  been  used  in  the 
particular  case  by  the  prisoner. 

As  to  the  third : 

Mrs.  Cafferata  is  not  on  her  trial,  and  evidence  to  anticipate  an 
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assumed  defence  inculpating  her  would  be  wholly  colkteral,  unless 
the  prisoner  produced  evidence  to  exculpate  himself  by  establishing 
her  guilt.  The  prisoner's  defence  may  inculpate  others,  are  they 
also  to  be  allowed  to  call  evidence  to  prove  their  innocence  ?  if 
60y  where  is  a  trial  for  murder  to  conduct  to  ? 

Further.  To  negative  that  Mrs.  C.  poisoned  A.,  B.,  or  C.  is  not 
proof  that  she  did  not  poison  D. 

As  to  the  fourth : 

I  dispute  the  hypothesis  on  which  the  proposition  rests. 

I  think  it  would  be  clearly  inadmissible  for  the  prisoner  on  his 
trial  for  murdering  D.  to  prove  that  A.,  B.,  and  C.  died  by  similar 
poison,  and  that  he  did  not  administer  it. 

On  the  whole,  wLitever  eifect  the  proposed  evidence  might  have 
in  a  moml  view^  I  submit  that  legally  it  is  inadmissible,  and  if 
admitted  must  tend  to  prejudice  and  endanger  the  prisoner  on  this 
trial. 

I  am,  respectfully  yours, 

W.  DiGBY  Seymour. 


Martin,  B.  (after  consulting  Wilde,  B.),  determined  not  to 
admit  the  .evidence.  The  prisoner  was  accordingly  tried  on  the 
evidence  as  confined  to  Ann  James's  death,  and 

Acquitted,  (d) 


(£)  It  irill  be  observed  that  this  decision  is  exactly  the  opposite  of  that  in  Beg.  v  Getrhtg 
(18  L.  J.,  M.  C.  215),  where  Pollock,  O.B.,  held  (Mderaon,  B.  and  Talfoard,  J.  concurring), 
that  such  evidence  was  admissible. — Brf. 
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COURT  OF  CRIMINAL  APPEAL. 

November  10,  I860. 

(Before   Eble,   C.J.,    Crompton,  J.,    Channell    and 
BRAMWELLy  BB.y  and  Hill,  J.) 

Reg.  t7.  TiMMiKS.  {ja) 

Abdudum — Taking  away  an  unmarried  girl  out  oj  her  father*  s  possession 
—9  Geo.  4,  c.  31,*.  20. 

Upon  the  trial  of  an  indictment  wider  9  Geo,  4,  c.  '^1,  s.  20^  for  taking 
an  unmarried  girl,  under  sixteen,  out  of  the  possession  of  her  father  j 
and  against  his  wiU,  it  was  proved  that  the  prisoner  {with  whom  the 
girl  had  previotisfy  stayed  out  for  a  night)  met  her  by  arrangement,  and 
stayed  with  her  away  from  her  father*s  house  for  three  days,-  sleeping 
with  her  at  nighty  that  he  took  her  away  without  the  father's  consent  in 
order  to  gratify  his  passions,  and  then  allow  her  to  return  home,  but 
not  wUh  a  view  of  keeping  her  away  from  her  home  permaneniiy  : 

Held,  that  the  evidence  justified  a  conviction  under  the  above  enactment,  . 

CASE  stated  for  the  opinion  of  this  Court  by  the  Common 
Serjeant  of  the  city  of  London : — 

The  prisoner  was  indicted  at  the  September  Sessions,  1860, 
holden  tor  the  jurisdiction  of  the  Central  Criminal  Court,  under 
the  statute  9  Geo.  4,  c.  31,  s.  20,  ^'for  that  he,  on  the  19tb  of 
August,  1860,  at  the  parish  of  All  Saints  Poplar,  did  unlawfully 
take  and  cause  to  be  taken  one  Ann  Butler,  an  unmarried  girl 
tinder  the  age  of  sixteen  years,  to  wit,  of  the  age  of  fourteen 
years  and  five  months,  out  of  the  possession  and  agamst  the  will  of 
Isaac  Butler  her  father,  he  the  said  Isaac  Butler  then  and  there 
having  the  lawful  care  and  charge  of  her,  against  the  form  of  the 
statute,  &c.,  and  against  the  peace,"  &c. 

The  statute  enacts  "  that  if  any  person  shall  unlaivfully  take,  or 
cause  to  be  taken,  any  unmarried  giri,  beinp^  under  the  age  of 
sixteen  years,  out  of  the  possession,  and  agamst  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful  care  or 
charge  of  her,  every  such  person  shall  be  guilty  of  a  misdemean* 
our." 

It  was  prored  on  the  trial,  that  on  the  1 7th  of  August  the 

(a)  Reported  bjr  J.  TflOinMM;*  Eeq.,  Benietir-ft-Ur. 
VOL.  YIIL  2    D 
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prisoner,  who  is  a  married  man  living  with  his  wife,  asked  the 
girl  Ann  Bntler,  if  she  would  mind  going  out  with  him  on  the 
Sunday,  to  which  she  answered  **  No."  He  was  previously  well 
known  to  her,  and  she  had  on  a  former  occasion  stayed  out  and 
slept  with  him  for  a  whole  night,  away  from  her  home. 

On  Sunday  the  19th  of  August,  in  fulfilment  of  her  engage- 
ment, she  went  and  met  the  prisoner  near  Poplar  Church.  They 
went  to  London  together,  and  spent  three  days  in  visiting  places 
of  public  entertainment,  sleeping  together  at  night,  and  on 
Wednesday  morning,  the  22nd  of  August,  on  getting  up,  the 
prisoner  said  to  her, "  I'll  go  to  work,  and  you  go  home."  They 
then  separated,  and  the  gin  wont  home. 

The  father  of  the  girl  swore,  that  his  daughter  was  absent  with- 
out his  knowledge,  and  against  his  will. 

In  answer  to  questions  which  I  left  to  them,  the  jury  found 
that  the  father  did  not  consent,  and  that  the  prisoner  knew  he  did 
not  consent ;  and  that  the  prisoner  took  the  girl  away  from  him  in 
order  to  gratify  his  passions,  and  then  allow^  her  to  return  home^ 
but  not  with  a  view  of  keeping  her  away  from  her  home  per- 
manently. 

Upon  this  finding  I  postponed  the  judgment,  in  order  to  have  the 
opinion  of  the  Court  on  the  case,  and  the  question  for  the  opinion 
of  the  Court  is,  whether,  on  the  facts  so  found,  any  offence  has 
1>een  committed  under  the  statute  ? 

Thomas  Chambers, 

Common  Serjeant 

No  counsel  appeared  for  the  prisoner. 

Sleiffh  (for  the  prosecution), — It  is  submitted  that  the  convic- 
tion was  proper.  The  20th  section  of  the  9  Geo.  4,  c.  31,  upon 
which  the  indictment  is  framed,  is  to  be  read  in  connection  with 
sects.  19  and  21.  Sect  19  provides  for  the  case  of  a  person,  from 
motives  of  lucre,  taking  away,  or  detaining  any  woman  against  her 
will,  with  intent  to  marry  or  defile  her,  or  to  cause  her  to  be 
married  or  defiled  by  any  other  person.  And  sect.  21  provides 
for  the  leading,  taking  away,  decoying  or  enticing  away  or  detain- 
ing any  child  under  the  age  of  ten  years,  with  intent  to  deprive 
the  parents  or  lawful  guardians  of  such  child  of  the  possession  of 
such  child,  or  to  steal  any  article  about  the  person  of  the  child. 
In  sect.  20  the  unlawfully  taking  away  any  unmarried  girl  under 
sixteen  years  of  age,  out  of  the  possession  and  against  the  will  of 
her  parents,  is  made  an  offenoe,  per  se^  and  the  intent  is  im- 
material. 

Cro^pton,  J. — Suppose  a  person  takes  a  girl  away  from  her 
parent's  possession  for  the  purpose  of  educating  her  in  another 
rdijgion,  does  that  come  within  the  20th  section?  Or  if  a  man 
make  a  sign  to  a  girl  in  her  father's  cottage,  and  she  comes  out  and 
goes  away  with  bim  for  a  short  time,  would  that  be  within  the 
«ection  ?    Is  it  not  that  a  question  of  degree  ? 

Sleigh. — Under  some  circumstances  the  cases  put  would  fiiU 
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within  the  meaning  of  seot  20,  which  was  passed  to  protect  the        ^^' 
fiacred  rights  of  parents  over  unmarried  ^rls  under  sixteen.     Any     xnnnits. 

act  by  which  all  care  and  control  on  the  part  of  the  father  is  deter-       

minedy  is  sufficient,  according  to  the  judgment  in  Beg.  v.  Manktelow,  i^^o. 
(6  Cox  Crim.  Cas.  143 ;  22  L.  J.  1 15  M.  C).  In  Beff.  v.  Meadows 
(1  Car.  &  Kir.  399),  where  one  girl  persuaded  another,  under 
sixteen,  to  leave  her  home  and  accompany  her  to  London,  it  was 
held  not  to  be  a  case  within  the  section,  otherwise  an^  two  school 
^rls  playing  truant  in  company  might  have  been  indicted  respec- 
tively each  for  abducting  the  other. 

Crompton,  J. — In  Reg.  v.  Manktelaw  the  parties  went  away 
without  any  intention  of  returning. 

Sleigh. — That  was  so.  If  the  taking  away  severs  the  possession 
of  the  parents,  that  is  all  the  statute  seems  to  comtemplate.  If  the 
girl  was  sixteen  years  old  all  but  one  day,  and  a  party  takes  her 
out  of  the  possession  of  her  parents,  the  statute  would  certainly 
apply. 

Bbamwell,  B. — What  is  the  meaning  of  *^  possession  of  the 
father?'* 

Sleigh. — ^Where  the  act  is  to  sever  the  possession,  so  that  he 
no  longer  has  the  care  and  control  of  his  daughter,  and  is  against 
the  will  of  the  father,  it  falls  within  the  section.  It  may  be  that 
each  case  must  be  judged  by  its  own  facts,  and  if  so,  here  it  is 
submitted  the  evidence  was  sufficient  to  bring  the  case  within  the 
enactment.  In  Reg.  v.  Hopkins  (Car.  &  M.  264^,  where  a  man  by 
falsely  representing  that  he  wished  to  place  the  girl  in  the  service  of 
a  lady,  induced  the  parents  to  allow  him  to  take  ner  away,  Gumey, 
B.,  ruled  that  the  case  was  within  the  statute.  The  legislature 
intended,  that  an  unmarried  girl  under  the  age  of  sixteen,  should  be 
protected  against  all  persons  who  should  tue  her  out  of  the  pos- 
session, and  against  the  will  of  the  parents,  whether  for  a  long 
period  or  a  short  one. 

Erle,  C.J. — We  are  of  opinion  that  this  conviction  ought  to 
be  affirmed.  The  statute  was  passed  for  the  protection  of  the 
parental  right,  and  for  preventing  unmarried  girls  from  being  taken 
out  of  the  possession  of  their  parents  against  their  will.  It  enacts 
that  if  any  person  shall  unlawfully  take,  or  cause  to  be  taken,  any 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the  pos- 
session and  against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  chaise  of  her,  every  such  offender 
ahall  be  guiltyof  a  misdemeanour.  It  is  clear  law  that  any  deception 
or  forwaraness  on  the  part  of  the  girl  in  such  cases,  wiU  not 
prevent  the  person  taking  her  away,  from  bein^  guilty  of  the 
offence  created  by  this  enactment.  The  difficulty  m  the  construc- 
tion of  the  statute  is,  what  is  meant  by  taking  a  girl  out  of  the 
possession  of  her  father  ?  The  taking  a  girl  away  might  be  con- 
sistent with  the  possession  of  the  father  if  the  girl  goes  away 
with  the  party,  intending  to  return  in  a  short  time ;  but  where  a 
person  talces  a  girl  away  from  the  possesdion  of  the  father,  and 
keeps  her  away  against  his  will  for  such  a  length  of  time  as  in 

2  D  2 


404  CRIMINAL  LAW   CASES. 

this  case,  keeping  her  from  her  home   for  three  nights,  and 
TiJaihs.     cdiabitiDg  with  her  during  that  time,  we  think  that  the  evidence 

ju^ified  the  jury  in  finding  that  the  prisoner  took  the  rirl  out 

]^'  of  the  possession  of  the  father  and  against  his  will,  within  the 
Abduction,  meaning  of  the  statute.  The  prisoner  took  the  girl  awajr  from 
under  her  father's  roof,  and  placed  her  in  a  situation  quite  in* 
consistent  with  the  existence  of  the  relation  of  father  and 
daughter.  Our  judgment  in  this  case  is,  that  there  was  eridence 
which  justified  the  conviction — which  we  consider  to  be  the  point 
submitted  to  us — although  the  prisoner  did  not  intend  to  keep  her 
away  from  her  home  permanently,  but  when  his  lust  was  gratificci 
to  cast  her  from  him.  We  limit  oar  judgment  to  the  facts  in  tlii» 
particular  case.  It  may  be  that  a  state  of  facts  might  arise  upon 
which  the  offence  would  be  complete  in  law  when  the  girl  passed 
the  threshold  of  her  father's  house,  as  when  she  is  taken  away  with 
the  intention  of  keeping  her  away  permanently.  We  do  not  mean 
to  say  that  a  person  would  be  liable  to  a  conviction  under  this 
section,  if  it  should  appear  that  the  taking  was  intended  to  be  of  a 
temporary  nature  only,  or  for  the  purpose  of  taking  a  girl  and 
placing  her  in  some  situation  not  inconsistent  with  the  relation  of 
father  and  child.  It  is  sufficient  for  us  to  say  that  there  Avns 
evidence  in  this  case  which  justified  the  conviction. 
The  rest  of  the  Court  concurring, 

Cnnviction  affirmed. 

[See  the  iWEt  cuse.J 
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COURT  OP  QUEEN'S  BENCH. 

November  23,  1860. 

(Before  Cockbuen,  CJ^.,  Hill  and  Blackburn,  J  J.) 

Ex  Parte  Barford.  (a) 

ParefU  and  child — Faihei^s  right  to  custody  —  Child  under  sixUen^^ 

Habeas  corpus, 

A  father,  if  there  be  no  disgttoHfying  cause^  has  a  right  to  tJie  custody 

of  a  female  child  up  to  the  age  of  sixteen^  although  she  be  unwilling  to 

lite  under  his  care  and  controL 
As  to  how  far  parties  interfering  to  heep  a  girl  from  the  possession  of  her 

father  render  themselves  liable  to  be  indicted  for  misdemeanour^  vide 

the  judgment  in  this  case, 

IN  this  case  the  Court  had  granted  writs  of  habeas  corpus 
directed  to  John  Howse  and  Bachael  Hopkins,  to  bring 
up  the  body  of  Charlotte  Barford,  a  young  lady  aged  fifteen  years, 
in  order  to  her  being  delivered  up  to  her  father  who  obtained  the 
writs. 

From  the  different  affidavits  on  the  part  of  the  prosecutor,  it 
appeared  that  the  young  girl  left  her  father's  house,  at  St.  Albans, 
at  the  beginning  of  November  last,  and  Howse  alleged  that,  at  the 
request  of  the  girl's  stepmother,  he  took  charge  of  her,  and  kept 
her  at  his  house  in  London  for  some  days.  Howse  was  afterwards 
seen  with  her  at  the  house  of  a  Mr.  Herrington,  in  Arabella-row, 
Pimlico,  on  the  10th  of  November.  The  habeas  corpus  was  granted 
on  the  13th  of  November,  and  Howse's  affidavits  aUeged  that  the 
girl  left  his  house  on  the  15th  ensuing  to  go  to  the  house  of  Mrs. 
Crawford,  her  aunt,  and  that  he  had  since  learned  that  she  had 
left  Mrs.  Crawford's  by  direction  of  her  stepmother,  to  go  to  the 
house  of  a  Miss  Hopkins,  her  stepmother's  sister,  who  lived  at 
St.  Albans.  A  writ  of  habeas  corpus  was  then  directed  to  Mitt 
Hopkins.  Several  unsuccessful  attempts  were  made  to  serve 
the  writ  upon  Miss  Hopkins,  and  ultimately  the  Court  granted 

(a)  Reported  hj  J.  TuoMFSOir,  Esq.,  Barristcr-Ai-Law. 
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rules  nisi  for  attachments  for  contempt  against  Howse  and  Miss 
Hopkins. 

The  young  lady  was  this  day  produced  on  return  to  the  writs^ 
and  the  question  was  then  raisea  as  to  whether  she  was  of  an  age 
to  exercise  a  discretion  as  to  whether  she  would  return 
home  to  her  father^  or  whether  the  father  had  not  an  abso- 
lute right  to  have  his  child  delivered  up  to  him  by  the  order  of 
the  Court. 

Sleighy  on  the  part  of  the  father,  moved  that  the  young  ladj^ 
now  in  Court,  should  be  delivered  up  to  her  father^  and  read  an 
affidavit  in  which  the  father  stated  all  the  circumstances  under 
which  his  daujrhter  had  been  withdrawn  from  his  roof,  and  taken 
to  London  by  Howse,  and  sent  about  to  various  places  after  the 
writ  of  habeas  corpus  was  granted.  The  affidavit  concluded  with 
a  statement  that  the  applicant  had  always  treated  his  daughter 
with  the  greatest  kindness,  and  that  his  object  was  to  save  his 
daughter  from  the  improper  hands  and  society  into  which  she  Imd 
fallen* 

2>.  Seymour  said  he  had  not  had  an  opportunity  of  answering 
the  affidavit ;  and  as  to  the  motion  made  that  the  girl  should  be 
delivered  up,  he  submitted  she  was  quite  of  age  to  speak  for 
herself. 

CocKBURN,  C.J.,  then  directed  that  the  girl  should  be  taken 
into  his  private  room,  and  said  the  counsel  on  both  sides  might 
accompany  her,  if  thev  wished. 

The  parties  tlien  all  withdrew,  and  were  absent  from  the  Court 
for  some  time*     Upon  their  lordship's  return. 

CocKBUBN,  C.  J.,  said  he  wished  to  hear  counsel  upon  the  ques^ 
tion  of  law,  whether  the  father  was  entitled  to  have  the  child 
delivered  up  to  him. 

Sleigh  then  referred  to  the  repealed  statute,  4  &  5  Phill.  &  M* 
0.  8,  8.  2,  which  enacted  '^  Tliat  it  shall  not  be  lawful  for  *any 
person  or  persons  to  take  or  convey  awa^  any  maid  or  woman 
child  unman*ied,  being  within  the  age  of  sixteen  years,  out  of  or 
flrom  the  possession,  custody,  or  governance,  and  against  the  will 
of  the  father  of  such  maid  or  woman  child,  or  of  such  person  or 
persons  to  whom  the  father  of  such  maid  or  woman  child  by  his 
last  will  and  testament,  or  by  any  other  act  in  his  lifetime,  hath  or 
shall  appoint,  assign,  bequeath,  give,  or  grant  the  order,  keeping, 
education,  or  governance  of  such  maid  or  woman  child.  Excepting 
such  taking  and  conveying  away  as  shall  be  had,  made,  or  done,  by 
or  for  such  person  or  persons  as  without  fraud  or  covin  be  or  then 
shall  be  the  master  or  mistress  of  such  maid  or  woman  child,  or 
the  guardian  in  80ca«;e,  or  guardian  in  chivalry  of  or  to  such  maid 
or  woman  child."  That  statute  was  in  substance  re-enacted  by  the 
20th  section  of  the  9  Geo.  4,  c.  31,  now  in  force,  which  enacted 
that,  ^'  If  any  person  shall  unlawful!}'  take,  or  cause  to  be  taken, 
any  unmarried  girl,  being  under  the  age  of  sixteen,  out  of  the 
possession,  and  against  the  will  of  the  father  or  mother  or  of 
any  other  person  having  the  lawful  care  or  charge  of  her,  every 
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Buch  offender  slinll  be  guiltr  of  a  intsdemeanour,  and,  bein<i^  con*    fc***** 

victed  thereof,  shall  be  liable  to  suffer  such  punishment,  by  fine  or       ^^^ 

imprisonment^  or  both^  as  the  court  shall  award."    The  learned       i$M. 

counsel  contended  that  the  statute  assumed  and  recognized  the 

right  of  the  father  to  have  the  custody  of  his  daughter  up  to  sixteen 

years  of  age ;  but  be  went  further  and  contended  that,  under  the 

12  Car.  2y  c  24,  a.  8,  the  father  had  the  right  to  the  custody  of 

his  children  until  they  were  of  the  full  age  of  twenty-one  years. 

The  words  of  the  statute  were,  "  That  where  any  person  hath  or 

shall  have  any  child  or  children  under  the  age  of  twenty-one  years^ 

and  not  married  at  the  time  of  his  death,  it  shall  and  may  be  law* 

ful  to  and  for  the  father  of  such  child,  or  children,  whether  bom 

at  the  time  of  the  decease  of  the  father  or  at  that  time  en  ventre 

de  sa  mere,  or  whether  such  father  be  within  the  age  fif  twenty-one 

years  or  of  full  age,  by  his  deed  executed  in  his  metime,  or  by  his 

last  will  and  testament  in  writing,  in  the  presence  of  two  or  more 

credible  witnesses,  to  dispose  of  the  custody  and  tuition  of  such 

child  or  children  for  and  during  such  time  as  he  or  they  shall 

respectively  remain  under  the  age  of  twenty-one  years,  or  any 

lesser  time,  to  any  person  or  persons  in  possession,  or  remainder, 

other  than  Popish  recusants.''  &c.     He  also  referred  to  the  ease  of 

J?,  v.  Greenliill  4  4d.  &  Ell.  624). 

CocKBURN,  C.J.,  said  the  difficulty  was  in  fixing  the  age  at 
which  the  child  was  too  young  to  exercise  a  choice. 

Hill,  J.,said  the  law  was  now  settled  that,  though  the  girl  wad 
a  consenting  party,  and  left  her  father  of  her  own  free  will,  she 
had  no  mind  or  will  of  her  own  that  could  infringe  on  her  father's 
parental  right.  His  lordship  referred  to  the  case  of  R^.  r. 
Mantehhw:  (6  Cox  Crim.  Cas.  143;  22  L.  J.,  M.  C.  118.) 

CoCKBURN,  C.J.,  said  the  Court  had  examined  the  girl  her-* 
self,  and  she  had  every  opportunity  of  explaining ;  but  the  result 
of  the  examination  was  that  she  could  not  suggest  any  misconduct 
on  the  part  of  her  father  which  would  justify  her  in  leaving  his 
house. 

Hill,  J.,  said  the  question  was  whether,  if  the  girl  chose  to  set 
her  father's  authority  at  defiance  she  could  do  so  ? 

Z>.  Seymeur  said  he  appeared  for  Howse,  and  also  for  Miss 
Hopkins,  and  that,  if  lie  had  the  opportunity,  he  thought  he  could 
answer  the  father's  affidavit,  and  show  that  his  was  not  the  proper 
custody. 

CoCKBURN,  C.J.,  said  that  oueht  to  have  been  done  on  the- 
return  to  the  writ,  and  he  should  be  very  reluctant  to  give  an 
opportunity  of  stating  in  an  affidavit  charges  which  the  girl  herself^ 
when  examined,  had  not  preferred. 

Z>.  Seymour  referred  to  the  authorities,  and  contended  that  the 
girl  was  old  enough  to  exercise  her  choice,  and  that  the  Court 
would  not  control  her. 

Blackburk,  J.,  referred  to  BaicKffVi  case  (3  Ca  39  a),  and 
Fraser's  note  thereon. 

COCKBUBN,  C.J.  also  referred  to  the  recent  case  of  Beg.  y. 
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wimM    TimmiM  (ante^  p.  401)9  and  after  consulting  with  the  other  judgee^ 


^^^^'  said  no  case  had  been  made  out  on  the  part  of  those  wlio  reristed 
liM.  the  application  to  the  Court  that  the  child  should  be  delivered  up 
to  the  care  of  her  father.  It  was  for  them  to  show  that»  though 
entitled  in  point  of  law  to  the  custody  of  the  child,  the  father 
ought  not,  m  regard  to  the  interests  of  the  child,  to  have  that 
custody*  The  question  was,  therefore,  a  simple  question  of  law, 
whether  the  father  was  entitled  to  the  custody  of  the  child,  she 
being  fifteen  years  of  age,  when  that  daughter,  without  any 
adequate  or  justifying  cause,  desired  to  withdraw  herself  from 
his  parental  care  and  control;  for,  unhappily,  it  was  not  to 
be  di^uised  that  the  unfortunate  girl  was,  he  feared,  influenced 
by  evil  counsels  and  evil  examples,  and  was  desirous,  without 
adequate  motive,  to  withdraw  herself  from  the  care  and  affiso- 
tionate  control  of  her  father,  and  cast  herself  on  those  by 
whom  she  was  likely  to  be  misled,  to  perhaps  her  eventual 
destruction,  and  if  the  Court  could  save  her  from  what  her  folly 
would  lead  her  into,  they  would  rejoice.  The  cases  go  to  this 
length,  that,  though  the  father  is  entitled  to  the  custody  of  hia 
chiU  up  to  twenty-one  years  of  age,  the  courts  will  not  interfere 
summarily,  by  writ  of  habeas  carpus,  to  withdraw  the  child  from 
the  custody  in  which  she  happens  to  be,  if  the  child  has  arrived  at 
Uie  age  of  discretion  at  which  she  can  exercise  a  choice.  The 
question  is,  what  was  the  age  at  which  the  child  attained  thai 
aiscretion?  He  (Cockbum,  C.J.)  whollv  repudiated,  as  fraught 
with  the  most  dangerous  consequences,  tne  doctrine  that  mental 
intellectual  prococity  would  give  her  the  right,  if  the  child  had  not 
arrived  at  the  age  of  discretion  which  the  law  recognised,  for  that 
very  prococity  might  be  the  thing  of  all  others  to  lead  a  younff 
girl  into  misery  and  danger.  The  Court  must  lay  down  a  genenu 
rule  as  to  the  age  when  the  minor  might  be  left  to  freedom  of  choice. 
The  L^iskture  had  thrown  light  on  this  subject,  by  which  the 
Court  might  be  safely  guided.  The  age  of  sixteen  had  been 
pointed  out  as  the  age  up  to  which  the  consent  of  a  female  child 
should  not  justify  her  witndrawal  from  the  father's  roof  without  its 
being  considered  a  misdemeanour.  The  Court  mav  therefore 
safely  act  upon  the  rule  that  the  age  of  sixteen  is  that  up 
to  which  a  female  child  ought  to  be  subject  to  parental  controL 
Up  to  that  period  no  encouragement  was  afforded  by  the  law^ 
any  more  than  by  public  opinion,  to  induce  a  young  woman 
to  withdraw  herself  from  the  parental  controL  In  the  present 
case  there  was  nothing  to  justify  that  withdrawal,  and  the  result 
was,  that  the  Court  would  order  that  the  girl  be  delivered 
up  to  her  father.  His  Lordship  stated  that  he  would  also  add, 
that  if  the  persons  who  had  done  their  best  to  baffle  the 
exertions  of  this  Court  had  been  indicted  under  the  statute 
9  Gea  4,  c  31,  s.  20,  no  one  could  doubt  that  they  would 
have  been  liable  to  be  convicted  of  the  offence.  How»  then, 
could  the  Court  allow  the  girl  to  remain  in  their  custody? 
The  order,   therefore,  would  be  that   she  should    be  restored 
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to  ker  father ;    but  Us  Ixnrdship  warned   the  parties  to  take  ^  r^«» 

^are  for  the  future,  lest  they  ehonld  bring  theoutelvefl  within  the  ^^^^^^ 

ikw.     His  Lordship  ooncladed    by  observing  that  the  Court  is€o. 

had  not  come  to  this  conclusion   without  great  consideration^  j^ZZ^ 

n^  without  consulting   with  the  judges  of   the  other  courts,  -*****<'<^ 
all  of  whom  were  unanimous  in  opinion  with  the  judges  of  this 
Court 

The  rest  of  the  Court  concurred. 

[See  the  ceee  of  Meg,  ▼.  Timmuu,  onto,  p.  401.] 


WESTERN  CIRCUIT. 

WiKTER  Assizes,  1860. 

Winchester^  December  10. 

(Before  Mr.  Justice  Btles,) 

Reg.  v.  Ansell. 

Forgery-^ Post-office  order, 

Quertf'-^Is  the  signature  to  a  post-office  order ^  required  to  be  made  by  the 
payee  previously  to  the  receipt  of  the  money ^  the  signing  of  a  receipt  or 
ofaitk  order  f 

PRISONER  was  indicted  for  forging  a  receipt  purporting  to 
be  eiven  by  the  Postmaster  at  Portsmouth,  with  intent  to 
defraud  William  Clegg. 

Pioulden  and  Cole^  R>r  the  prosecution. 

It  was  proved  that  Williafn  Clegg's  mother  had  sent  from 
Oldham  a  post-office  order  tor  12.  to  her  son,  who  was  a  private  in 
the  llth  regiment,  stationed  at  Portsmouth.  The  letter  enclosing 
the  order  reached  Portsmouth  on  September  13th.  Sergeant 
Murphy  received  the  letters  from  the  post-office  for  the  regiment, 
and  deUvered  most  of  them ;  that  which  was  addressed  to  Clegg, 
who  was  out,  he  left  in  his  room  and  went  away.  This  letter  was 
taken  by  some  person  before  Clegg's  return.    On  the  same  day 

(  a)  Btported  hj  £.  W.  Cox,  Esq.,  Bun«feer-al*Law. 
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^  the  prisoner  went  to  the  post-office  and  there  produced  the  cider, 

Ahsbll.      asking  for  payment  of  it.    The  clerk  told  him  that  he  mnst  Bnt 

sign  it,  and  thereupon  the  prisoner  signed  the  name  ^*  William. 

]^       CTegg,''  and  received  the  1  /. 
Poit^jfice        ioTLES,  J. — I  have  somc  doubt  whether  this  is  properly  described 
order,      os  a  receipt  for  money.     Is  it  not  in  truth  an  order  for  the  pay* 
ment  of  money? 

PauldeHf  for  the  prisoner,  submitted  that  it  was  in  substance  a 
receipt,  and^  had  been  always  so  treated.  There  was  an  order  on 
the  back  directing  the  payee  to  sign  the  receipt  an  Ae  oAer  side* 
It  was  in  fact  the  acknowled^ent  by  the  party  receiving  the 
money  that  he  had  so  received  it 

Btles,  J. — As  it  has  been  hitherto  taken  to  be  a  receipt,  I 
shall  so  receive  it ;  but  feeling  much  doubt  about  it,  I  will  consider 
it,  and  if  that  doubt  should  not  be  removed,  the  prisoner  shall  have 
the  benefit  of  it  in  a  reservation  of  the  point  for  the  Court  of 
Criminal  Appeal. 

Verdict,  Gnaty.(b) 

(6)  If  a  receipt,  it  would  be  sobject  to  ihe  receipt  stamp,  and  we  are  not  aware  oC  anj  special 

exemption  of  post-oflice  orders. 
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COURT  OF  CBIMINAL  APPEAL. 

November  10,  I860. 

(Before    Erle,    C.    J.,    Ckompton,    J.,     Channell     and 
Bramwell,  BB.y  and  Hill^  J.) 

Reg.  v.  Thomas  Newall  Holt,  (a) 

False  pretences — Evidence  of  guilty  intent. 

The  prisoner  was  chatged  with  obtaining  a  specific  sum  from  W,  by 
false  pretences.  It  appeared  that  he  was  employed  by  his  master  to 
take  orders^  but  not  to  receive  moneys^  and  he  was  proved  to  have 
obtained  the  specific  sum  from  W,  by  representing  that  he  was 
authorised  by  his  master  to  receive  it.  Evidence  was  then  admitted  of 
the  prisoner's  having  within  a  week  from  the  above  obtaintng^  obtained 
another  sum  of  money  from  another  person  by  a  similar  false  pretence^ 
such  obtaining  not  being  tnenHoned  in  the  indictment  in  any  way: 

Held^  thai  such  evidence  was  9u>t  admissible  for  the  purpose  of  proving 
the  intent  of  the  prisoner  when  he  commiUed  the  acts  charged  in  the 
indictment. 

CASE  reserved  for  the  opinion  of  this  Court  bj  the  Chairman 
of  the  General  Quarter  Sessions  of  the  Peace  for  the  West 
Riding  of  the  County  of  York,  holden  at  Leeds  on  the  15th  of 
October,  1860. 

The  defendant  T.  N.  Holt  was  tried  on  an  indictment  charging 
him  with  the  misdemeanour  of  having  obtained  the  sum  of  9s.  9d. 
fix>m  William  Hirst  bj  false  pretences. 

It  appeared  in  evidence  that  the  defendant  was  employed  on 
the  19th  of  April  by  one  Luke  Uttley  to  take  orders  for  goods, 
but  was  not  authorised,  but  forbidden,  to  receive  money  on  behalf 
of  Luke  Uttley,  nor  did  he  at  any  time  pay  over  or  account  for 
any  moneys  received  to  Luke  Uttley ;  that  on  the  30th  of  April 
the  defendant  obtained  from  W.  Hirst  the  sum  of  9s.  9d.  charged 
in  the  indictment,  by  the  representation  that  he  was  authorised  hj 
the  said  Luke  Uttley  to  receive  that  sum  on  his  behalf  for  gooa» 
delivered  in  pursuance  of  an  order  taken  by  the  defendant 

The  ooonsel  on  behalf  of  the  prosecution  tendered  the  evidence 

(a)  Reported  bj  J.  Thomfson,  Esq.,  Barrii ter-«t-L»w. 
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^^'        of  one  Samuel  Uttlev,  to  the  effect  that  on  a  day  not  specified, 
UoiT.       but  within  a  week  from  the  said  30th  of  April,  the  defendant 

obtained  from  him  the  said  S.  Uttley  the  sum  of  lis.  by  a  like 

]^'       representation  that   he   (the  defendant)  was   authorised  by  the 

raise  pret^ncef.^^^^    Luke  Uttley  to  receive  money  on  his  behalf  for   goods 

delivered,  in  pursuance  of  a  like  oraer  taken  by  the  defendant^ 

such  last-mentioned  obtiuning  not  being  chained,  or  in  any  way 

referred  to  in  the  indictment. 

The  counsel  for  the  prisoner  objected  that  the  evidence  so  ten- 
dered was  inadmissible. 

I  heldj  as  Chairman,  however,  that  such  evidence  was  admissible, 
for  the  purpose  of  proving  the  intent  of  the  prisoner  when  he  com- 
mitted the  acts  charged  against  him  in  tfafe  indictment. 

I  therefore  received  the  evidence,  but  reserved  the  question 
whether  it  was  properly  admitted  for  the  ojnnion  of  the  Court  ot 
Criminal  Appeat 

The  prisoner  was  convicted,  and  sentence  of  imprisonment  for 

four  calendar  months  in  the  house  of  correction  at  Wakefield,  with 

hard  labour,  was  passed  upon  him,  and  he  is  now  admitted  to  bail 

to  render  himself  in  execution. 

The  question  for  the  Court  of  Appeal  is. 

Whether  the  evidence  of  Samuel  Uttley  was  or  was  not  xightly 

*^™**^^  ^  E.  B.  W.  Balmb,  Chairman. 

No  counsel  appeared  to  ar^e  on  either  side. 

Eble,  CJ. — This  conviction  must  be  quashed.  In  the  state- 
ment of  the  case  submitted  to  us  we  cannot  find  any  fitcts  that 
would  warrant  us  to  say  that  the  avidence  was  admissible, 

Conviction  quashed. 
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COUKT  OF  CRIMINAL  APPEAL. 

January  1%  1861. 

(Before  Cockbubn^  C.J.,  Wiqqtman  and  Williams,  JJ.» 
Bbamw£ll,  B.y  and  Keating,  J.) 

Beo.  v.  Geobgb  Brummitt. 

Larceny — Lead  fixed  to  a  buUdiny — Evidence  of  oumerBhip, 

Proof  by  an  agents  of  the  receipt  ofrents^  of  UHing  the  premises^  orderiny 
the  repairs  and  managing  the  property  generally  on  account  of  A.  J^,^ 
is  sufficient  evidence  of  title  in  A.  A,  without  pfvducing  the  title-deeds^ 
vpon  a  count  in  an  indictment  for  stealing  lead^  the  property  of  A.  B. 
fixed  to  a  dwelling-house  of  the  said  A,  B. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chair- 
man at  the  West  Biding  of  Yorkshire  Epipnany  Sessions 
186 1-— 

The  prisoner  was  tried  before  me  at  the  Christmas  General 
Quarter  Sessions  of  the  Peace  for  the  West  Biding  of  the  county 
of  York,  holden  at  Wakefield  on  the  1st  of  January,  1861,  on  an 
indictment  which  charged  him  on  the  first  count  with  feloniously 
ripping,  stealing  and  carrying  away  thirty-one  pounds  weight  of 
leaden  piping,  the  property  of  John  Hope  Shaw  and  others,  then 
and  there  being  fixed  to  a  dwelling-house  of  the  said  John  Hope 
Shaw  and  others. 

On  the  second  count  with  feloniously  receiving  the  same. 

On  the  third  count  with  stealing  thirty-one  pounds  weight  of 
leaden  piping,  the  property  of  Thomas  Wood,  then  and  there 
being  fixed  to  a  dwelling-house  of  the  said  Thomas  Wood. 

On  the  fourth  count  with  feloniously  receiving  the  last-men- 
tioned lead. 

The  jury  found  a  general  verdict  of  guilty,  and  the  prisoner 
was  sentenced  to  nine  calendar  months'  imprisonment  with  hnird 
labour ;  but' was  admitted  to  bail  until  the  opinion  of  the  Court  of 
Crinnnal  Appeal  could  be  had  on  the  following  case. 

(a)  Reported  hj  J.  TnoxpsoH.  Esq.,  Barnttar-ai-Law. 
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John  Barff,  a  justice  of  the  peace,  proved  that  he  managed  the 
^BuiDinT.    prop^i^y  f^^  which  the  lead  in  the  third  count  of  the  indictment 

'    was  stolen,  for  his  nephew  Thomas  Wood,  who  resided  in  Patras ; 

^^'  that  he  ordered  all  repairs,  received  the  rents  in  his  nephew's 
Larceny,  absence,  and  let  the  property  to  Mr.  Waite,  the  present  tenant ; 
that  prisoner  called  upon  nim  on  the  Thursday  morning  before  the 
robbery,  and  said  he  was  repairing  Captain  Binstead's  (a  neigh- 
bour's) house,  and  that  the  spouts  of  Mr.  Waite's  house  were  out 
of  repair,  and  asked  witness's  leave  to  repair  them,  as  he  could  do 
it  cheaply ;  that  witness  refused,  and  said  that  he  should  order  his 
own  workmen  to  do  the  work,  if  repurs  were  required. 

Counsel  for  the  prosecution  proposed  to  ask  Mr.  Barff  whether 
Thomas  Wood  was  owner  of  the  premises  in  question. 
The  counsel  for  the  prisoner  objected  to  this  question,  on  the 

Kund  that  the  ownership  would  appear  from  the  title-deeds,  the 
t  attainable  evidence,  as  the  deeds  might  show  the  property  to 
be  in  trust  for  Mr.  Wood,  or  that  the  mortgagee  had  the  legal 
title ;  in  either  of  which  cases  Mr.  Wood  might  not  be  the  legal 
owner,  and  these  inferences  were  consistent  with  the  evidence  of 
Mr.  Barif;  or  Mr.  Wood  miglit  be  himself  an  agent  merely  of  a 
third  party,  Mr.  Barff  acting  for  Iiim  in  his  absence. 

The  evidence  of  ownersnip  of  John  Hope  Shaw  and  others 
to  the  property  in  the  first  count  mentioned  was  held  by  the 
Court  to  be  insufficient.  And  the  Court  held,  that  the  evidence 
as  to  the  ownership  of  Waite's  house  was  sufficiently  proved  to 
be  in  Thomas  Wood. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  requested, 
whether  the  evidence  of  Mr.  Barff  was  sufficient  to  prove  the 
ownership  of  the  property  in  Thomas  Wood  the  prosecutor  ? 

J.  G.  Smyth,  Chairman. 

Campbell  Foster ^  for  the  prisoner,  applied  to  have  certain 
evidence  given  at  the  trial,  which  the  chairman  of  the  sessions  liad 
declined  to  insert,  and  which  it  was  contended  showed  conclusively 
that  the  property  was  not  in  Thomas  Wood,  added  to  the  state- 
ment of  the  case. 

CocKBURN,  C.J.  —  There  is  abundant  evidence  set  out  to 
show  that  the  property  is  well  laid  to  be  in  Thomas  Wood. 
The  objection  is  purely  of  a  technical  nature,  and  you  now 
ask  us  to  assist  you  in  raising  it  by  an  amendment.  We  refuse 
todosa 

Campbell  Foster. — The  evidence  of  ownership  is  not  sufficient. 
There  was  some  evidence  at  the  trial  that  Wood  was  not  the 
owner^  and  that  Barff  was  merely  the  conduit  pipe  through  which 
the  rents  were  received. 

WiGHTMAN,  J. — Where  do  you  find  it  in  this  case? 

CocKBURK,  C.J* — The  objection  is  altogether  beside  the  merits 
of  the  case.  The  prisoner  stole  the  lead,  and  there  is  evidence 
before  us  that  Wood  was  the  owner. 
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Williams,  J. — There  is  enough  evidence  of  title  to  support  an       R»>* 
Action  of  ejectment,  and  why  not  this  conviction  ?  bbummih. 

Campbell  Foster. — In  Rex  v.  Hutchinson  (R.  &  R.  412),    upon        

an  indictment  for  stealing  goods  from  a  dissenting  chapel,  the  is<>0- 
second  count  deecribed  them  as  the  property  of  a  person  who  was  2xjrcc«y. 
employed  to  take  care  of  the  chapel,  kept  the  keys  of  the  chapel, 
and  received  a  salary  for  so  doing;  and  it  was  hela  that  the  goods 
could  not  be  considered  as  belonging  to  the  chapel-keeper,  who 
was  no  more  than  a  mere  servant.  So  in  this  case  it  may  be 
inferred  that  Barff  and  Wood  were  not  the  owners,  but  acted 
only  as  the  agents  for  the  owners. 

fFaddy,  for  the  prosecution,  was  not  called  upon  to  argue. 

CocKBXTBN,  C.J. — It  appears  to  me  that  there  is  only  one 
inference  to  be  drawn  from  the  circumstances  stated.  On  the 
evidence  before  us  the  property  appears  to  be  well  laid  in  Wood. 
The  receipt  of  rents  is  primd  fade  evidence  of  a  seisin  in  fee.  A 
man  is  not  bound  in  such  a  case  to  produce  his  title-deeds.  The 
point  is  too  clear  for  argument. 

The  rest  of  the  Court  concurring, 

Conviction  afftrmeJL 
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COURT  OF  CRIMINAL  APPEAL. 

January  19,  186U 

(Before  Cookbubn,  C.J.,  Wightman  and  Williams,  JJ.^   . 
Bbamw£LL,  B.  and  Keating,  J.) 

Reg.  v.  Henuy  Moore,  (a) 

Larcenfy — Finding  property^^Appropriatum — Felonious  intenium. 

77ie  pratecutar  went  into  the  prisoner's  shop  to  have  his  hair  cut^  and 
he  also  made  a  purchase.  His  purse,  containing  notes  and  goldy  toas 
in  a  coat,  which  was  laid  on  a  chair  while  his  hair  was  being  cut ; 
he  made  the  paytnent  from  the  purse,  atid  t/ien  lejt  the  shop,  atid 
next  morning  he  missed  a  10/.  note  from  his  purse*  The  jury 
found  that  the  note  was  dropped  by  the  prosecutor  m  the  shop,  and 
that  the  prisoner  found  it,  and  that  at  the  time  he  picked  it 
up,  the  prisoner  did  not  know,  nor  had  he  reasonable  means  of 
knowing  who  the  owner  was,  but  that  he  afterwards  acquired  know- 
ledge  of  who  the  owner  was,  and  after  Uiat  converted  the  note  to 
his  own  use;  that  the  prisoner  intended,  when  he  picked  up  the 
note  in  the  shop  to  take  it  to  his  own  use,  and  deprive  the  owner 
of  it,  whoever  that  owner  might  be,  and  that  the  prisoner  beUered 
at  the  time  he  picked  up  the  note  that  Hie  owner  could  be  found: 

Held,  that  upon  this  finding  the  prisoner  was  guUty  of  larceny, 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Commis- 
sioner Kerr,  at  the  Central  Criminal  Court : — 

At  a  session  of  the  Central  Criminal  Court*  holden  on  the  26th 
day  of  November,  1860,  Henry  Moore  was  tried  before  me,  on  an 
indictment  charging  him  in  the  first  count  with  stealing  a  Bank 
of  England  note  for  \0l.  the  property  of  David  McGregor,  and  in 
the  second  count  with  receiving  the  same,  knowing  it  to  have  been 
stolen. 

It  appeared  from  the  evidence,  that  the  prosecutor  went  to  the 
shop  of  the  prisoner  to  have  his  hair  cut,  which  was  done  by  the 
prisoner ;  that  the  prosecutor  before  leaving,  purchased  some  hair- 
oil,  and  then  left  the  shop.  When  he  went  to  the  prisoner's  shop, 
the  prosecutor  had  in  a  clasped  purse  in  the  pocket  of  his  great 
coat,  which  he  carried  on  his  arm,  two  107.  notes  (one  of  them  the 
subject  of  the  indictment)  and  some  gold.    He  folded  his  great 

(a)  Beporled  bj  J.  THOliFSOir,  Kaq.,  Barrbter-at-Law. 


CRIMINAL  LAW   CA8ES.  417 

"Coat  and  laid  it  on  a  chair,  while  his  hair  was  being  cut,  and  he        ^^* 
paid  for  the  hair-oil  from  the  purse  in  which  the  notes  and  gold      moorb. 
^ere.  —^ 

Next  morning  he  discovered  the  loss  of  the  10/.  note»  alleged        1^^* 
to  be  stolen,  returned  to  the  prisoner's  shop,  stated  to  the  prisoner    jrJr^aw— 
his  belief  that  he  had  lost  it  in  the  shop,  and  offered  him  a  reward  Property fimd, 
of  3/.  if  he  would  restore  it     The  prisoner  told  the  prosecutor  he 
knew  nothing  of  the  note,  but  in  his  statement  before  the  magis- 
trate he  exphined  that  he  had  given  gold  for  the  note,  the  same 
day  that  the  prosecutor  lost  it,  but  was  afraid  to  explain  this  to 
the  prosecutor  lest  he  should  be  obliged  to  give  up  the  note  to 
him. 

Evidence  was  called  in  support  of  the  prisoner's  statement,  that 
he  had  given  gold  for  a  10/.  note,  about  the  time  of  the  loss  by  the 
prosecutor,  to  a  man  in  his  (the  prisoner's)  shop,  and  it  was  proved 
that  the  prisoner,  on  the  same  day  when  the  prosecutor  inquired 
:after  the  note,  parted  with  it. 

The  jury  found  the  prisoner  guilty,  but  recommended  him  to 
mercy,  on  the  ground  that  they  believed  that  the  note  was  dropped 
-in  the  shop,  and  found  by  him  there. 

Mr.  Best,  counsel  for  the  prisoner,  then  contended  that  if  the 
jury  believed  the  prisoner  to  have  found  the  note,  they  ought  to 
acquit. 

Whereupon  I  put  certiun  questions  to  the  jury,  in  answer  to 
which  they  found — 

First,  that  the  note  was  dropped  by  the  prosecutor  in  the  shop, 
-and  that  the  prisoner  found  it  there. 

Secondly,  that  the  prisoner  at  the  time  he  picked  up  the  note 
did  not  know,  nor  had  he  reasonable  means  of  knowing,  who  the 
owner  was. 

Thirdly,  that  he  afterwards  acquired  knowledge  of  who  the 
-owner  was,  and  after  that  he  converted  the  note  to  his  own  use. 

Fourthly,  that  the  prisoner  intended  when  he  picked  up  the 
note  in  the  shop  to  take  it  to  his  own  use,  and  deprive  the  owner 
of  it,  whoever  that  owner  might  be. 

Fifthly,  that  the  prisoner  believed  at  the  time  he  picked  up  the 
note  that  the  owner  could  be  found. 

I  thereupon  directed  the  verdictof  guilty  to  be  entered  of  record, 
:and  reserved  for  the  opinion  of  this  Court  the  question,  whether, 
upon  the  above  findings,  the  prisoner  was  properly  convicted. 

The  prisoner  remains  in  gaol  awaiting  judgment. 

K  Malcolm  Kerb, 

One  of  the  Commissioners  of  the  Central 
Criminal  Court. 
8  th  of  January,  1861. 

Sleighy  for  the  prisoner. — It  is  submitted  that  this  conviction 
ought  to  be  quashed.  In  order  to  convict  the  prisoner  of  larceny, 
it  was  essential  to  prove  these  two  ingredients:  first,  that  the 
prisoner  intended  at  the  very  time  he  took  up  the  bank-note  to 
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S^-        appropriate  it  to  his  own  use ;  and  secondly,  that  he  bad  then  the 
MooKE.      i3cieans  of  knowing  who  the  owner  of  it  was.     The  merely  taking- 

up  lost  property,  although  with  the  intention  to  appropriate  it,  ia- 

Jl^*       not  sufficient. 
larceny—        CocKBUBN,  C.J. — Your  difficulty  is,  that  the  prisoner  knows- 
Properiijfittmi  who  the  owner  is  before  he  converts  the  note. 

Skifflu — That  does  not  make  it  a  felonious  conversion.  In. 
Beg.  V.  Thurborn  (1  Den.  C.  C.  387,  S.  C.  nom.  lUg.  v.  Woot 
(3  Cox  Crim.  Cas.  453),  it  i(iras  held  that  the  knowledge,  or  means 
of  knowledge,  as  to  the  owner  must  be  co-existent  with  the  fact  of 
finding.  A  mere  belief  in  the  mind  of  the  prisoner  that  the  owner 
can  be  found  is  not  enough.  In  Rea.  v.  Dixon  (I  Dearsley  C.  Cl 
580 ;  S.  C.  7  Cox  Crim.  Cas.  35)^  where  one  question  left  to  the 

{*ur^  was,  whether  at  or  after  the  time  of  the  finding  the  prisoneir 
relieved  that  there  was  not  reasonable  probability  tmit  the  owner 
could  be  traced ;  and  the  iury  answerea  that  they  were  of  opinion? 
that  the  prisoner  did  believe  that  the  owner  could  be  traced^. 
Jervis*  C.J.,  said:  ^'  It  does  seem  tome  that  it  was  left  to  the  jnrjs 
to  speculate  upon  what  was  in  the  mind  of  the  man,  without  anp 
facts  to  support  that  speculation."  The  conviction  was  therefoie- 
beld  bad. 

WiGHTMAN,  J. — In  the  present  case  the  prisoner,  at  the  time* 
of  finding  the  note,  makes  up  his  mind  to  deprive  the  owner,  who- 
ever he  may  be,  of  the  property  in  it,  and  he  does  know  who  the 
owner  actually  is,  before*  he  converts  the  note.  In  Reg.  v.  274i«r- 
iom,  Parke,  B.,  in  the  course  of  his  elaborate  judgment,  says: 
*^If  the  prisoner  had  taken  the  chattel  innocently,  and  after- 
wards appropriated  it  without  knowledge  of  the  ownership,  it 
would  not  have  been  larceny,  nor  would  it,  we  think,  if  he  had 
done  so  knowing  who  was  the  owner,  for  he  had  the  lawful  posses* 
sion  in  both  cases,  and  the  conversion  would  not  have  been  a 
trespass  in  either."  But  here  the  original  taking  was  not  innocent. 

Sleigh. — Whether  the  original  taking  was  innocent  or  not,depend» 
upon  whether  the  note  was  marked  or  not,  or  the  circumstances 
of  the  finding  such,  that  the  owner  could  be  traced.  It  is  not  like 
the  case  where  a  purse  or  property  has  been  mislaid,  and  the  owner 
may  probably  be  expected  to  come  back  to  look  for  it  Upon  the 
statement  in  this  case  the  note  is  found  by  the  jury  to  have  been 
absolutely  lost  In  Beg.  v.  Dixon  the  jury  found  that  there  was  a 
reasonable  probability  at  and  from  the  time  of  the  finding  that  the 
owner  could  be  traced,  and  that  the  prisoner  believed  that  the 
owner  could  be  traced.  That  finding  was  stronger  against  the 
prisoner  than  the  one  in  the  present  case,  and  yet  die  Court 
quashed  the  conviction. 

Williams,  J. — In  Beg.  v.  Thurborn,  Parke,  B.,  put  the  judg- 
ment of  the  Court  favourably  for  your  client,  viz.,  that  whether 
it  is  a  felony  or  not  does  not  depend  upon  what  is  passing  in  the 
mihd  of  the  finder  at  all,  but  he  lays  it  down  that  where  dominut 
rerum  non  apparet,  the  subject-matter  is  incapable  of  being  the 
subject  of  larceny. 
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WiGHTMAN,  J. — In  the  present  case  you  must  add  that  the        Bio. 
Under  took  up  the  note  anhno  furandu  Moobs. 

Sleigh. — Even  assuming  that  the  prisoner  intended  at  the  time        —*- 
of  fining  the  note  to  appropriate  it  to  his  own  use^  it  is  not  larceny       ^^^' 
unless  he  had  then  the 'means  of  knowing  who  the  owner  was.    In    larceM-- 
Beg.  T.  WHUam   Charles   Giffard  (52    Central  Criminal  Coxxtt  Prcp^rtyfmnd. 
Scions  Paper,  242)»  the  prisoner  was  indicted  for  stealing  a  107. 
bank-note,  and  the  defence  was  that  he  found  it,  and  that  as  there 
was  no  mark  upon  it  showing  to  whom  it  belonged,  his  retaining 
it  did  not  amount  to  a  felony,  and  Crompton,  J.,  directed  the  jury 
that  if  they  considered  the  prisoner  found  the  note,  not  knowing 
whose  it  was,  and  not  haying  the  means  of  knowings  it  was  their 
duty  to  acquit  him. 

CoGKBUBN,  C.J. — Suppose  a  person  finds  a  valuable  diamond 
necklace^say  of  10,000/.  value  in  a  ball  room,  and  takes  it  up 
intending  to  keep  it,  whoever  the  owner  may  be,  would  that  not 
be  a  larceny? 

Sleigh. — If  at  the  time  of  finding,  the  person  had  the  means  of 
knowledge,  it  would  be  larceny ;  but  if  he  had  not  the  means 
of  knowledge,  it  would  not  be  larceny.  In  Reg.  v.  Christopher 
(I  Bell's  C.  C.  27 ;  8  Cox  Crim.  Cas.  91),  the  latest  case  on  this 
subject,  it  was  decided  that  where  a  person  finds  lost  property  and 
appropriates  it  to  his  own  use,  it  is  necessary,  in  order  to  convict 
him  of  larceny,  that  the  jury  should  find  that  at  the  time  he  took 
possession  of  the  property  he  knew,  or  had  the  means  of  knowings 
who  the  owner  was,  and  took  possession  of  it  with  the  felonious 
intent  to  appropriate  it  to  his  own  use. 

Williams,  J* — Suppose  a  sheep  strays  into  a  man's  field,  and 
the  man  takes  and  eats  it,  not  knowing  the  owner,  is  he  guilty  of 
larceny  ? 

Sleigh. — No. 

CocKBURN,  C.J. — In  Reg.  v.  Thurbom,  Parke,  B.,  uses  this 
language :  ^*  To  prevent  the  taking  of  goods  from  being  larceny,  it 
is  essential  that  they  should  be  presumably  lost ;  that  is,  that  they 
should  be  taken  in  such  a  place  and  under  such  circumstances  as 
that  the  owner  would  be  reasonably  presumed  by  the  taker  to  have 
abandoned  them,  or  at  least  not  to  Know  where  to  find  them."  ' 

Sleigh. — In  Reg.  v.  Dixon^  where  Reg.  v.  Thurbom  was  cited, 
the  jury  found  that  the  prosecutor  had  not  abandoned,  and  that 
the  prisoner  believed  he  had  not  abandoned,  his  right  to  the  money. 
In  Reg.  v.  Christop/uTf  Channel!,  B.,  said :  **  In  Reg.  v.  Dixon,  in 
which  Reg.  v.  TTiurborn  was  referred  to,  it  was  held,  that  if  a  man 
find  lost  property  and  keep  it,  and  at  the  time  of  finding  it  liave 
no  means — no  immediate  means — of  discovering  the  owner,  he  is 
not  guilty  of  larceny  because  he  afterwards  has  means  of  find* 
ing  him,  and  nevertheless  retains  the  property  to  his  own  use.^^ 
And  Hill,  J.,  said ;  **  Two  things  must  be  made  out  in  order  to 
establish  a  charge  of  larceny  against  the  finder  of  a  lost  article. 
First,  it  must  be  shown  tmit  at  the  time  of  finding  he  had  the 
felonious  intent  to  appropriate  the  thing  to  his  own  use.     The 
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Bm-        other  ingredient  is,  that  at  the  time  of  finding  he  had  reafion- 
MooBK.      ^^^^  ground  for  believing  that  the  owner  might  he  discovered,  and 

that  reasonable  belief  may  be  the  result  of  a  previous  knowledge, 

I860.        or  may  arise  from  the  nature  of  the  chattel  found,  or  from  thera 
1^1^       being  some  name  or  mark  upon  it ;  but  it  is  not  sufficient  that  the 
Property fomd.  finder  may  think  that  by  taking  pains  the  owner  may  be  found. 
There  must  be  the  immediate  means  of  finding  him." 

CoCKBUBN,  C.J. — The  facts  were  very  different  to  those  in  this 
case.  Here  the  prisoner  keeps  a  shop,  a  customer  comes  in,  takes 
out  his  purse,  and  drops  a  bank-note  out  of  it;  the  prisoner  must 
know  that  the  customer  will  come  back  to  inquire  about  it.  Can 
it  be  said  that  he  has  not  the  means  of  knowing  who  the  owner 
may  be? 

Sleigh. — ^There  is  no  finding  in  this  case  to  support  the  ^ew 
ust  put.  Belief  which  may  be  unfounded,  and  means  of  know- 
edge,  are  different  things. 

WiGHTMAN,  J. — Is  there  any  reported  case  in  which  all  the 
facts  found  in  this  case  have  been  combined?  There  are  cases  in 
which  one  or  other  of  them  have  existed  separately. 

Sleigh. — No.  Here  there  is  no  finding  inconsistent  with  the 
position  that  this  was  lost  property. 

No  counsel  appeared  for  the  prosecution* 

COCKBURN,  C.J. — If  the  findings  in  this  case  do  not  amount  to 
larceny,  the  law  is  more  lax  than  I  take  it  to  be. 
The  rest  of  the  Court  concurring. 

Conviction  affirmed. 
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COUBT  OF  CRIMINAL  APPEAL. 
January  19,  186  L 

(Before  CocKBUBir>  C  J^.,  Wightman  and  Williams,  J  J., 
BsAMWELL,  B.;  and  Keating,  J. 

Reg.  ».  Philip  William  May.  (a) 

Embezzlement — Ckrk    or  servant — Person  collecting  orders   on  com* 

mission. 

The  prisoner  was  informed  by  letter  from  the  prosecutors  thai  far 
all  business  he  did  for  them  he  would  be  aUowed  a  commission* 
li  was  his  duty  to  account  to  the  prosecutors  for  any  money  he  might 
receive  for  them  immediately  on  the  receipt  of  it: 

Beldf  that  upon  this  evidence^  the  prisoner  was  not  s/town  to  be  a 
clerk  or  a  servant  within  the  7^8   Geo.  4,  c.  29,  *.  47. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
at  the  Epiphany  Staffordshire  Sessions,  1861. 

At  the  recent  Epiphany  Sessions  for  the  county  of  Stoifford, 
Philip  William  May  was  indicted,  for  that  he  being  the  clerk  or 
servant  of  the  Right  Hon.  Earl  of  Granville  and  others,  feloniously 
embezzled  on  the  Ist  of  August  last  94/.;  and  on  the  22nd  of 
September,  STL  I5s.,  the  money  of  his  employers. 

The  evidence  showed  that  the  prisoner  was  employed  at  New- 
oastle-upon-Tyne,  in  Northumberland,  to  obtain  orders  there  for  the 
sale  of  iron  for  the  prosecutors,  who  carried  on  business  at  Hanley, 
in  Staffordshire,  as  manufacturers  of  iron,  under  the  name  of  the 
Shelton  Bar  Iron  Company,  at  a  certain  commission  upon  the 
oidisrB  which  he  should  obtain. 

This  employment  took  place  under  a  letter  from  the  manager 
of  the  prosecutor's  works,  of  which  the  following  is  a  copy : — 

"  Shelton  Bar  Iron  Works,  near  Stoke,  Staffordshire^ 
"  19th  Sept.  1859. 
-Mr.  P.W.May. 

*^  Dear  Sir, — In  reply  to  your  letter,  we  are  not  disposed  ta 
appoint  any  agent  at  Newcastle,  but  for  all  business  you  do  foe 
118,  we  shall  be  happy  to  pay  you  a  commission. 

(b)  Reported  by  John  Thompson,  Eitq.,  Barristei^at-Law. 
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Bm*  •*  We  expected  that  after  your  conyenation  with  the  writer  a 

IUt.       8<^  booness  would  result 

**  Yours  truly, 

"  Shelton  Bar  Iron  Company, 
SmbmlemmL  u  ^y^  p^  RoDEN. 

**  15,  Lislenstreet,  Newcastle-on-Tyne." 

The  manager  of  the  company,  Mr.  Boden,  was  not  called  as  a 
witness,  but  the  cashier  of  the  company  who  had  nothing  to  do 
with  the  employment  of  such  persons  as  the  prisoner,  said  that  a 
person  who  like  the  prisoner  got  orders  on  commission  was  called 
an  agent  in  their  trade,  and  that  he  had  no  doubt  there  was 
some  other  letter  appointing  the  prisoner  an  agent  for  the  prose- 
cutors. There  was  no  evidence  of^  or  of  a  notice  to  produce  any  such 
letter.  There  was  not  any  evidence  to  show  whether  the  prisoner 
was  employed  for  or  by  any  other  persons  than  the  prosecutors. 

It  was  his  duty  to  account  to  them  for  any  money  which  he 
might  receive  for  them  immediately  on  receipt  of  it 

On  the  1st  of  August  last,  at  Newcastle-on-Tyne,  he  received 
on  account  of  the  prosecutors  the  sum  of  94L  from  persons  to 
whom  he  had  sold  iron  for  them,  and  on  the  2nd  of  August  wrote 
from  that  place  to  them  a  letter  of  business,  in  which  he  did  not 
mention  the  receipt  of  this  sum ;  and  on  the  22nd  of  September  last, 
at  the  same  place,  he  received  another  sum  of  37^  I5s.  on  their 
account  also;  and  on  the  29th  of  September  wrote  from  the  same 
town  another  business  letter  to  the  prosecutors,  in  which  he  did  not 
mention  the  receipt  of  this  second  sum.  Being  soon  afterwards 
applied  to  on  behalf  of  the  prosecutors  for  these  two  sums,  he 
wrote  from  the  same  place  to  them  two  letters,  which  they 
received  through  the  pos^-office  in  Staffordshire,  and  of  which  the 
following  are  copies : 

"  8,  Malton-terrace,  Newcastle-on-Tyne, 
^'  Oct  28,  1860. 
"  W.  S.  Roden,  Esq. 

^'  Dear  Sir, — I  am  truly  sorry  and  ashamed  that  I  have  taken 
such  a  liberty  as  to  make  use  of  monev  received  on  account  of  the 
Shelton  Bar  Iron  Company,  but  shall  in  a  short  time  be  able  to 
remit  the  amount ;  therefore  pray  of  you  to  pardon  such  conduct 
and  prevent  any  unpleasant  proceedings,  which  I  own  would  be  my 
desert,  and  at  same  time  to  myself  and  familv.  I  should  have 
replied  to  your  several  letters,  but  have  delaved,  expecting  daily 
to  make  up  the  sum.     Hoping  that  you  aoceae  to  my  request, 

'^I  remain,  dear  sir,  yours  truly, 

*'P.  W.May. 

**  P.S. — I  enclose  Mr.  Toward's  acceptance,  which  should  have 
been  sent  before,  but  was  mislaid  on  his  leaving  home,  and  only 
returned  yesterday.'' 
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**  8,  Malton-terrace,  Newcastle,  Bw- 

*^  Oct  31,  1860.  ^-^ 

"Dear   Sirs.  —  I  am  sorry  that   such   is  the  upshot  of    my       - — 
<X)nnectioii  with  you.      Pray  give  me  a  little  longer,  and  my       ]^' 
brothers  at  Smy d  Colliery,  adjoining  you,  will  no  doubt  put  matters  EmbezzlemenL 
right.     If  my  money  does  not  come  in  the  mean  time,  legal  pro- 
ceedings would  spoil  it,  and  prevent  me  getting  anything.     There- 
fore, as  my  earnest  desire  is  to  replace  all,  i  hope  you  will  not 
pursue  the  course  that  you  threaten. 

^^  I  note  your  remarks  respecting  orders  in  future,  and  hope  that 
4iffairs  may  ultimately  show  a  better  aspect. 

'^  I  remain  your  obedient  servant, 
"P.W.May. 

"  Messrs.  The  Shelton  Bar  Iron  Company.*' 

This  being  the  case  for  the  prosecution,  it  was  objected  on 
iiehalf  of  the  prisoner — 

First,  that  he  was  not  shown  to  be  a  clerk  or  servant  to  the 
prosecutors  within  the  meaning  of  the  statute,  &a 

Secondly,  that  no  act  of  receiving  or  embezzling  had  taken 
place  witmn  the  county  of  Stafford. 

The  Court  overruled  both  objections ;  but  on  the  jury  returning 
a  verdict  of  guilty,  postponed  passing  sentenced  until  the  next 
adjourned  sessions,  in  order  that  the  propriety  of  such  ruling  may 
be  submitted  to  the  Court  for  the  Consideration  of  Crown  Cases 
Reserved. 

If  either  objection  was  valid,  the  verdict  is  to  be  set  aside ;  if 
not,  the  verdict  is  to  stand* 

The  prisoner  is  in  gaol  awaiting  judgment. 

Lichfield, 
Chairman  of  Quarter  Sessions. 

CocKBUBN,  C.J. — The  point  is,  whether  the  defendant  was  a 
clerk  or  servant  within  the  meaning  of  the  statute.  This  is  the 
case  of  a  person  going  about  and  getting  orders  for  the  prosecutorS| 
upon  which  he  received  a  commission.  He  may  be  employed  by 
fifty  other  persons  to  do  the  same  for  them  in  their  business.  We 
will  hear  the  counsel  for  the  prosecution. 

Kenealvy  for  the  prosecution. — It  is  submitted  that  the  prisoner 
was  a  clerk  or  servant  within  the  statute.  In  Carres  case 
i(Russ.  &  By.  198),  the  prisoner  was  employed  by  various  houses 
as  a  traveller  to  get  orders  and  to  receive  debts,  and  had 
a  commission  on  such  orders  and  debts;  he  paid  his  own 
expenses,  and  did  not  live  with  any  of  his  employers  or  act  in 
any  of  their  counting-houses.  S.  and  Ca  were  amongst  his  em- 
ployers, and  he  was  mdicted  for  embezzlement  of  moneys  he  had 
collected  for  them.  Upon  a  case  reserved,  the  judges  held  that 
the  prisoner  was  their  clerk  within  the  statute.  That  case  is  not 
distin^ishable  from  the  present  There  the  prisoner  was  em- 
ployed by  several  houses  at  the  same  time  in  a  similar  manner  as 
•defendant  was  in  this  case. 
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^^'  CoGKBUBN,  C.J. — In  the  case  of  a  traveller,  he  is  under  the 

^^^        control  of  hie  several  employers ;  he  is  bound  to  go  here  and  there^ 

and  to  do  this  and  that  according  to  orders.     Here  the  prisoner 

^^^''  was  not  subject  to  any  such  control  as  seems  to  be  involved  in 
the  relation  of  master  and  clerk  or  servant.  A  traveller  may  be 
ordered  to  go  to  Manchester  or  Newcastle,  and  to  do  this  or  that.. 
It  could  not  be  contended  that  a  person  in  a  country  town  who 
procures  persons  to  insure  their  lives  with  an  insurance  company^ 
and  receives  a  commission  for  so  doings  is  the  clerk  or  servant  of 
the  company.  He  is  an  agent,  not  a  clerk  or  servant.  It  must  be 
established  that  the  relation  of  master  and  servant  exists.  Here 
the  prisoner  was  simply  a  commission  agent.  A  traveller  in  one 
sense  may  be  a  clerk. 

Bramwell,  B. — If  a  person  came  to  the  prisoner  to  give  aa 
order,  he  might  refuse  to  take  it. 

Kenealy. — Spencer* s  case  (Buss.  &  By.  299),.  decides  that  it  is^ 
sufficient  to  establish  the  relation  of  master  and  servant  or  clerk,  if 
theprisoner  is  employed  on  one  occasion  only  to  receive  money. 

SWEATING,  J. — ^It  is  not  stated  that  the  prisoner  was  employed  to- 
receive  money. 

CoCKBURN,  C.J. — Suppose  a  manufacturer  in  the  country  vmte* 
to  a  merchant  in  London,  and  says,  *'  Any  orders  you  send  will  be 
shipped,  and  we  will  allow  you  a  commission."  Is  the  latter  % 
derk  of  the  manufacturer? 

Williams,  J. — On  the  other  hand,  if  a  person  is  employed  to- 
get  orders  and  to  receive  the  money,  and  is  paid  a  remuneration  rtt 
respect  of  both  services,  I  think  that  would  bring  the  case  within 
'  the  statute  according  to  many  of  the  decisions. 

M^Mahon,  for  the  prisoner. — ^In  Bex.  v.  Goodbody  (8  Car.  &  P.. 
665),  Parke,  B.,  said  he  wished  that  Carres  case  should  be  recon* 
sidered.  In  Reg.  v.  WaUter  (27  L.  J.  207,  M.  C ;  S.  C.  8  Cox 
Crim.  Cas.  Ij,  the  prisoner  kept  a  refreshment  house,  and  was 
employed  by  the  prosecutors  to  get  orders  for  a  manure,  to  collect 
money  and  pay  it  over.  He  was  paid  by  commission.  He  was  to 
go  about  among  the  farmers  to  get  orders,  but  no  definite  time  v?a8- 
fixed  for  so  doing.  He  was  called  the  prosecutors'  agent  for  the 
district.  The  prosecutors  had  a  store  under  the  prisoner's  con* 
trol,  from  which  he  supplied  the  manure  upon  the  orders  he 
obtained.  In  order  to  obtain  the  security  of  a  guarantee  society 
for  the  prisoner*s  conduct,  it  was  arranged  that  the  prisoner  should 
have  a  salary  of  1/.  a  year.  The  prisoner  having  got  into  arrears^ 
was  treated  as  a  debtor  for  the  amount.  The  prisoner  fraudulently 
appropriated  money  which  he  received  from  customers,  and  gave 
a  false  account.  It  was  held  that  the  evidence  showed  the  relatioa 
of  principal  and  agent,  not  that  of  master  and  servant. 
By  the  Court, 

Conviction  quashed.. 
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COURT  OF  QUEEN'S  BENCH. 

November  6,  1860. 

Beg.  v.  Leaxhah.  (a) 

Corrupt  Practices  Prevention  Act — Bribery — Information— Limitatiot^ 
of  proeeedings^^Evidenee. 

The  17  ^  18  Vict.  c.  102,  s.  14  (the  Corrupt  Practices  Prevention  Act} 
enacts  that  no  person  shall  be  liable  to  any  penalty  or  forjeiture 
hereby  enacted  or  imposed,  unless  some  prosecution^  action^  or  suit  for 
the  offence  committed  shall  be  commenced  against  such  person  within 
the  space  of  one  year  next  after  such  offence  against  this  act  shall 
be  committed,  and  unless  such  person  shall  be  summoned  or  otherwise 
served  vnth  a  writ  or  process  within  the  same  space  of  time. 

Qtuere,  whether  this  section  applies  to  an  information  for  a  misdemeanour, 
and  not  for  a  penalty  or  forfeiture. 

The  defendant  was  indicted  in  the  first  count  of  an  indictment  for  having 
paid  aium  of  money  to  A.,  with  the  intent  that  it  should  be  expended 
in  bribery  at  an  election,  and  he  was  indicted  in  the  other  counts  with 
having  bribed  different  voters,  when  he  was  found  guilty  upon  all  the 

.  counts.  The  evidence  was  that  he  paid  the  money  to  fV.j  who  paid 
it  to  A.f  with  the  intent  as  stated  in  the  first  count,  and  that  A.,  and 
not  the  defendant,  personally  bribed  the  different  electors. 

ffeld,  that  this  was  ground  only  for  an  application  to  the  court  at  the 
trial  that  the  prosecutor  should  be  compelled  to  elect  upon  which  of  the 
charges  he  would  proceed^  that  of  having  advanced  money  for  the 
purpose  of  bribery,  or  for  each  distinct  act  of  bribery  committed  by 
the  agent,  he  being  liable  as  a  principal  to  be  found  guilty  of  the 
misdemeanour  committed  by  the  hands  of  his  agent. 

INFORMATION,  22nd  May,  1860 :— Be  it  remembered  that 
Sir  Richard  Bethell,  Enight,  Attorney-General  of  our 
Sovereign  Lady  the  Qaeen^  who  for  our  said  J^ady  the  Qaeen* 
prosecutes  in  this  behalf,  in'  his  proper  person  comes  into  the 
court  of  our  said  Lady  the  Queen^  before  the  Queen  herself  at 
Westminster,  on  the  22nd  May  in  this  same  term,  and  for  our 

(a)  Beported  bj  J.  Tmnawsi,  Esq.,  Banrifter-ai-Law. 
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said  Lady  tbe  Qneen  gives  the  Court  here  to  understand  and  be 
informed  that  heretofore,  to  wit,  on  tbe  29th  April,  1859,  at  the 
borouffh  of  Wakefield,  in  the  county  of  York,  a  certain  election 
was  duly  had  and  held  for  the  electing  of  a  burgess  to  serve  in 
this  present  Parliament  for  the  said  borough  of  Wakefield,  and 
that  before  and  at  the  time  of  the  committing  of  the  several 
offences  hereinafter  mentioned,  William  Henry  Leatham  waa  a 
candidate  to  be  elected  and  returned  at  the  said  election  as  a 
burgess  so  to  serve  in  Parliament  for  the  said  borough  of  Wake- 
field! And  the  said  Attorney-General  for  our  said  Lady  the 
Queen  further  gives  tbe  Court  here  to  understand  and  be  informed, 
that  heretofore  and  before  the  said  election  was  so  had  and  held  as 
aforesaid,  to  wit,  on  the  26th  April  in  the  year  aforesaid,  the  said 
William  H.  Leatham,  so  then  being  such  candidate  as  aforesaid^ 
unlawfully,  wilfully,  and  corruptly  did  advance  and  pay  to  one 
Thomas  Field  Gilbert  certain  money,  to  wit,  the  sum  of  20002., 
with  the  intent  that  such  money  or  some  part  thereof  should  be 
expended  in  bribery  at  the  said  election,  in  contempt  of  our  Lady 
the  Queen  and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen^ 
her  crown  and  dignity. 

Second  count. — And  the  said  Attorney-General  for  our  said 
Lady  the  Queen  further  gives  the  said  Court  here  to  understand 
and  be  informed,  that  heretofore  and  before  the  said  election  in 
the  first  count  of  this  information  mentioned  was  so  had  and  held 
as  therein  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  W.  H.  Leatham,  so  then  being  such  candidate  as  therein 
mentioned,  unlawfully,  wilfully,  and  corruptly  did  ^ve  and  cause 
to  be  given  to  Samuel  Croft,  he  the  said  Samuel  Croft  then  being 
a  person  entitled  to  vote  at  the  said  election  for  the  said  borough 
of  Wakefield,  certain  money,  to  wit,  the  sum  of  302»,  in  orcfer 
thereby  to  induce  the  said  Samuel  Croft  to  vote  at  the  said  election 
for  him  the  said  W.  H.  Leatham,  to  be  thereat  elected  and  re- 
turned a  burgess  to  serveinParliament  for  the  said  borough  of  Wake- 
field as  aforesaid ;  and  so  the  said  Attorney-General  for  our  said 
Lady  the  Queen  gives  the  said  Court  here  to  understand  and  be 
informed,  that  the  said  W.  H.  Leatham,  in  manner  and  by  the  means 
last  aforesaid,  unlawfully,  wilfully  and  corruptly  did  bribe  the  said 
Samuel  Crofl^  so  then  being  such  person  entitled  to  vote  at  the  said 
election  as  aforesaid,  to  give  his  vote  at  the  said  election  for  him 
the  said  W.  H.  Leatham,  to  be  so  thereat  elected  and  returned  as 
aforesaid,  in  contempt  of  our  said  Lady  the  Queen  and  her  IawB| 
to  the  evil  example  of  all  others  in  the  like  case  offending,  agsunst 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Qneen  her  crown  and 
dignity. 

Third  count — ^And  the  said  Attomey-General  for  our  said  Lady 
the  Queen  further  gives  the  said  Court  here  to  understand  and 
<>e  informed,  that  heretofore  and  before  the  said  election  in  the 
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first  count  of  this  iDformation  mentioned  was  so  Iiad  and  held  as       ^w* 
therein  mentioned,  to  wit,  on  the  day  and  year  lost  aforesaid,  the     j:^m.%ai^. 
eaid  W.  H.  Leatham,  so  then  being  such  candidate  as  therein  men-       — ~ 
tioned,  unlawfully,  wilfuUy  and  corruptly  did  give  and  cause  to  be       ^^ 
ffiven  to  John  Burton  Rhodes,  he  the  said  John  Burton  Rhodes  then     sr^^nh^ 
beine  a  person  entitled  to  vote  at  the  election  for  the  said  borough    indkimm^ 
of  Wakefield,  certain  money,  to  wit,  the  sum  of  402.,  in  oroer 
thereby  to  induce  the  said  J.  B.  Rhodes  to  vote  at  the  said  election 
£ar  him  the  said  W.  H.   Leatham   to   be   thereat  elected  and 
returned  a  burgess  to  serve  in  Parliament  for  the  said  borough  of 
Wakefield  as  aforesaid ;  and  so  the  said  Attorney-General  for  our 
said  Lady  the  Queen  gives  the  said  Court  here  to  understand  and 
be  informed,  that  the  said  W.  H»  Leatham,  in  manner  and  by  the 
means  last  aforesaid,  unlawfully,  wilfully,  and  corruptly  did  bribe 
the  said  J.  B.  Rhodes,  so  then  being  such  person  entitled  to  vote 
at  the  said  election  aforesaid,  to  give  his  vote  at  the  said  election 
for  him  the  said  W.  H.  Leatham  to  be  so  thereat  elected  and 
returned  as  aforesaid,  in  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Fourth  count. — And  the  said  Attorney-General  for  our  said 
Lady  the  Queen  further  gives  the  said  Court  here  to  understand 
and  be  informed,  that  heretofore  and  before  the  said  election  in  the 
first  count  of  this  information  mentioned  was  so  had  and  held  as 
therein  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  W.  H.  Leatham,  so  then  being  such  candidate  as  therein  men- 
tioned, unlawfully,  wilfully,  and  corruptly  did  give  and  cause  to  be 
f'ven,  to  wit,  by  one  Robert  Sharpley  on  his  behalf,  to  John 
irman  Tower,  he  then  being  a  person  entitled  to  vote  at  the 
said  election  tor  the  said  borough  of  Wakefield,  certain  money, 
to  wit,  the  sum  of  40/.,  in  order  thereby  to  induce  the  said  John 
Firman  Tower  to  vote  at  the  said  election  for  him  the  said 
W.  H.  Leatham  to  be  thereat  elected  and  returned  a  burgess 
to  serve  in  Parliament  for  the  said  borough  of  Wakefield  as 
aforesaid ;  and  so  the  said  Attorney-General  for  our  said  Lady 
the  Queen  gives  the  Court  here  to  understand  and  be  informed^ 
that  the  said  W.  H.  Leatham,  in  manner  and  by  means  last  afore- 
said, unlawfully,  wilfuUy  and  corruptly  did  bribe  the  said  J.  F. 
Tower,  so  then  being  such  person  entitled  to  vote  at  the  said 
election  as  aforesaid,  to  give  his  vote  at  the  said  election  for  him 
the  said  W.  H.  Leatham  to  be  so  thereat  elected  and  returned  as 
aforesaid,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  against 
the^  form  of  the  statute  in  such  case  made  and  provided^  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Fifth  count. — And  the  said  Attorney-General  for  our  said  Lady 
the  Queen  farther  gives  the  said  Court  here  to  understand  and  m 
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inFormed,  that  heretofore  and  before  the  said  election  in  the  first 
count  of  this  information  was  so  had  and  held  as  therein  inen- 
tioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  TV.  H. 
Leatham,  so  then  being  such  candidate  as  therein  mentioned,  un- 
lawfully, wilfully  and  corruptly  (^id  give  and  cause  to  be  given  to 
George  Wainwright,  he  the  said  (x.  Wainwright  then  bein^  a 
person  entitled  to  vote  at  the  said  election  for  the  said  borough  at 
Wakefield,  certain  money,  to  wit,  202.,  in  order  thereby  to  induce 
the  said  G.  Wainwright  to  vote  at  the  said  election  for  him  the 
said  W.  H.  Leatham  to  be  thereat  elected  and  returned  a  burgess 
to  serve  in  Parliament  for  the  said  borough  of  Wakefield  as  afore-  ' 
said ;  and  so  the  said  Attorney-General  for  our  Lady  the  Queen 
gives  the  Court  here  to  understand  and  be  informed,  that  the  said 
W.  H.  Leatham,  in  manner  and  by  the  means  last  aforesaid,  un- 
lawfully, wilfully,  and  corruptly  did  bribe  the  said  G.  Wainwright^ 
so  then  being  such  person  entitled  to  vote  at  the  said  election 
aforesaid,  to  give  his  vote  at  the  said  election  for  him  the  siud 
W.  H.  Leatham  to  be  so  thereat  elected  and  returned  as  afore- 
said, in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the 
evil  exami)le  of  all  others  in  the  like  case  offending,  against  the 
.  form  of  the  statute  in  such  case  made  and  provided,  against  the- 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

Sixth  count. — And  the  said  Attorney-General  for  our  said  Lady 
the  Queen  further  gives  the  said  Court  here  to  understand  and  be- 
informed,  that  heretofore  and  before  the  said  election  in  the  first 
count  of  this  information  mentioned  was  so  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said^ 
W.  H.  Leatham,  so  then  being  such  candidate  as  therein  men- 
tioned, unlawfully,  wilfuUy,  and  corruptly  did  give  and  cause  to  be 
given,  to  wit,  by  one  Wm.  Woodhead  on  his  behalf,  to  Wm. 
Cheeseborough,  he  the  said  Wm.  Cheeseborough  then  being  a 
person  entitled  to  vote  at  the  said  election  for  the  said  borough  or 
Wakefield,  certain  money,  to  wit,  the  sum  of  35/.,  in  order  thereby 
to  induce  the  said  Wm.  Cheeseborough  to  vote  at  the  said  election- 
for  him  the  said  W.  II.  Leatham  to  be  thereat  elected  and  returned 
a  burgess  to  serve  in  Parliament  for  the  said  borough  of  Wakefield 
as  aforesaid ;  and  so  the  said  Attorney-General  for  our  said  Lady 
the  Queen  gives  the  said  Court  here  to  understand  and  be  informed,, 
that  the  said  W.  H.  Leatham,  in  manner  and  by  the  means  last 
aforesaid,  unlawfully,  wilfully  and  corruptly  did  bribe  the  said 
Wm.  Cheeseborough,  so  then  being  such  person  entitled  to  vote  at 
the  said  election  as  aforesaid,  to  give  his  vote  at  the  said  election  for 
him  the  said  W.  H.  Leatham  to  be  so  thereat  elected  and  returned 
ae  aforesaid,  in  contempt  of  our  said  Lady  the  Queen  and  her 
laws,  to  the  evil  example  of  all  others  in  the  like  case  offendin^^ 
i^ainst  the  form  of  the  statute  in  such  case  made  and  provided,, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Seventh  count. — And  the  said  Attorney-General  for  our  said 
Lady  the  Queen  further  gives  the  said  Court  here  to  understand 
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.and  be  informed^  that  heretofore  and  before  the  said  election  in 
tlie  first  count  of  this  information  mentioned  was  so  had  and  held  as 
aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  W.  H. 
Leatham,  so  then  being  such  candidate  as  in  the  said  first  count       iseo. 
mentioned,  unlawfully,  wilfully  and  corruptly  did  give  and  cause    ^r^ 
to  be  given  to  Charles  Clarkson,  he  the  sua  Charles  Clarkson  then   mm^ijI- 
being  a  person  entitled  to  vote  at  the  said  election,  certain  money,    EUctim  «< 
to  wit,  the  sum  of  SOL,  in  order  thereby  to  induce  the  said  C.        ^"^ 
Clarkson  to  give  his  vote  at  the  said  election  for  him  the  said 
W.  H.  Leatham  to  be  thereat  elected  and  returned  a  burgess  to 
serve  in  Parliament  for  the  said  borough  of  Wakefield  as  aforesaid; 
and  so  the  Attorney-General  for  our  said  Lady  the  Queen  gives 
the  said  Court  here  to  understand  and  be  informed,  that  the  said 
W.  H.  Leatham,  in  manner  and  by  the  means  aforesaid,  unlaw- 
fully, wilfully  and  corruptly  did  bribe  the  said  C.  Clarkson  so 
then  being  such  person  entitled  to  vote  at  the  said  election  as 
aforesaid  to  give  his  vote  at  the    said    election  for    him   the 
said  W.  H.  Leatham  to  be  so  thereat  elected  and  returned  as 
aforesaid,  in  contempt  of  our  said   Lady   the   Queen    and  her 
laws,  to  the  evil  example  of  all  others  in  like  case  ofiending, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
-dignity. 

And  therefore  the  said  Attorney-General  of  our  said  Lady  the 
Queen  prays  the  consideration  of  the  said  Court  herein  the  premises, 
and  that  due  process  of  law  may  be  awarded  against  him  the 
said  W.  H.  Leatham  in  this  behalf  to  make  him  answer  to  our 
said  Lady  the  Queen    touching    and    concerning    the  premises 

*^^"*'^*  RXCHAKD  BetHELL. 

Plea,  not  guilty.     Issue  thereon. 

The  indictment  was  tried  at  York  Summer  Assizes  1860,  before 
Martin,  B.,  and  a  vefdict  found  for  the  Crown. 

Sir  F.  KeUy  {Edtoard  JameSy  MellUh  and  Quain  with  him) 
moved  for  a  new  trial  on  the  ground  of  misdirection. — ^First,  under 
the  17  and  18  Vict  c.  102,  s.  14,  the  prosecution  should  have 
been  commenced  within  one  year  of  the  offence  being  committed. 
Here  the  information  was  filed  on  the  22nd  of  May,  1860,  and  the 
latest  of  the  offences  charged  was  committed  on  the  26th  of  April, 
1859.  This  information  therefore  was  not  filed  in  time.  Secondly, 
the  defendant  was  not  liable  to  be  convicted  both  upon  the  first 
count  and  the  several  other  counts.  The  only  act  the  defendant 
was  proved  to  have  done  was,  that  he  gave  2000/.  to  Wainwright 
for  the  purposes  of  the  election.  Wainwright  employed  Gilbert, 
who  was  the  agent  who  bribed  the  several  persons  mentioned  in 
the  second,  third,  fourth,  fifth  and  sixth  counts  of  the  indictment. 
There  is  no  instance  of  a  person  having  been  convicted  of  two 
offences  created  by  the  same  section  of  a  statute  for  one  act  only 
done  by  him.  There  was  no  evidence  of  any  specific  authority  to 
Wainwright  to  bribe  at  all,  still  less  to  put  money  into  the  hands 
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of  Gilbert  or  Sharpley  for  that  purpose.  Thirdly,  there  was  no 
evidence  of  the  defendant  having  bribed  the  voters  himself  a» 
charged  in  the  second,  third,  fourtn,  fifth,  sixth  and  seventh  counto 
of  the  indictment.  Fourthly,  the  giving  of  the  money  to  Wmh- 
wright  was  not  the  giving  of  it  to  Gilbert  as  charged  in  the  first 
oount  Fifthly,  in^missible  evidence  was  received.  Certain 
letters  which  passed  between  Wainwright  and  Leatham  were  pat 
in  evidence  compulsorily  before  the  commission  to  inquire  into 
corrupt  practices  at  the  Wakefield  election  under  the  15  &  l& 
Vict,  c  57,  s.  8.  These  letters  are  now  exempted  from  being^ 
admitted  as  evidence  for  any  pur|)ose  whatever ;  (sect.  9). 

Cur.  adv.  vult 

JUDGMBKT. 

COOKBURN,  C.J. — In  this  case  the  Attorney-General,  on  the 
22nd  of  May  last,  filed  an  information  against  the  defendant, 
charging  him,  in  the  first  count,  with  having  on  the  26th  of  April, 
1859,  paid  to  pne  Thomas  Field  Gilbert  money  with  intent  that 
it  should  be  iipplied  in  bribery  at  an  election  for  a  member  oF 
Parliament  for  Wakefield.  There  were  several  other  counts,  in 
which  the  defendant  was  charged  with  actual  bribery  of  several 

Sersons  who  were  respectively  named  in  those  counts.  The 
efendant  wad  found  guilty  generally.  Sir  Fitzroy  Kelly  on 
behalf  of  the  defendant,  on  the  first  day  of  term,  took  several 
objections  to  th^  proceedings.    The  first  objection  was  that  the 

I)rosecution  was  out  of  time,  as  the  oflence  in  each  count  wa» 
aid,  and  by  the  evidence  was  committed,  if  at  all,  more  than  o 
^ear  before  the  filing  the  information  and  issuing  the  process  upoi> 
it  The  second  ground  of  objection,  as  we  understood  it,  was,, 
that  as  the  defencmnt  was  found  guilty  upon  the  first  count,  he 
ought  not  to  have  been  found  guilty  upon  the  other  counts,  it 
appearing  that  there  was  but  one  act,  namely^  that  of  paying  money 
b^  him  to  an  agent,  so  that  the  actual  bribery  was  by  the  agent 
without  communication  with  the  defendant  as  to  the  individuals 
whom  he  was  said  to  have  bribed  ;  and  that  if  the  present  pro- 
ceedings  were  good,  a  man  might  be  prosecuted,  convicted  and 
punished  more  than  once  for  what  was,  in  fact,  but  one  act 
actually  done  by  him.  The  third  ground  of  objection  was,  that 
the  case  for  the  prosecution  being  that  the  defendant  had  employed 
subordinate  agents  by  whom  the  bribes  were  given,  the  defen- 
dant could  not  be  found  guilty  of  having  bribed  the  voters  him- 
self. The  fourth  ground  of  objection  was,  that  the  defendant  was 
stated  in  the  first  count  to  have  paid  money  to  one  Gilbert,  whertes 
the  evidence  was  that  he  had  paid  it  to  one  Wainwright,  who  had 
afterwards  paid  it  to  Gilbert,  but  without  any  direction  or  interfer- 
ence by  the  defendant.  The  fifth  ground  of  objection  was,  that  a 
document  produced  compulsorily  upon  the  inquiry  of  the  commis- 
sioners under  the  15  &  16  Vict,  c  57,  was  received  in  evidence 
against  the  defendant  at  the  trial.  With  respect  to  the  first  of 
these  objections,  if  it  be  one,  it  appears  upon  tne  record,  and  may 
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be  taken  advantage  of  in  arrest  of  judgment  or  Mrrit  of  error,  and 
it  is  therefore  unnecessary  for  the  Court  to  interfere  on  motion. 
But  we  are  strongly  disposed  to  think  that  the  objection  is 
untenable,  and  that  the  limitation  applies  only  to  proceedings 
for  penalties  or  forfeitures  ffiven  by  the  statute.  The  words 
are,  **  No  person  shall  be  liable  to  any  penalty  or  forfeiture  hereby 
enacted  or  imposed,  unless  some  prosecution,  action,  or  suit  for 
the  offence  committed  shall  be  commenced  against  such  person 
within  the  space  of  one  year  next  after  such  offence  against 
this  act  shall  be  committed,  and  unless  such  person  shall  be 
summoned  or  otherwise  served  with  a  writ  or  process  within  the 
same  space  of  time."  The  present  is  not  a  proceeding  for  a 
penalty  or  forfdture,  but  it  is  an  information  for  a  misdemeanour 
and  is,  it  seems  to  us,  not  within  the  terms  of  the  14th  section  of 
the  17  &  18  Vict.  c.  102.  This  view  becomes  stronely  confirmed 
when  it  is  borne  in  mind  that  the  act  we  are  considering  refers 
specifically  to  process  applicable  only  to  civil  proceedings,  and  not 
to  an  indictment  for  misdemeanour.  With  respect  to  the  second 
objection  it  appears  to  us  that  it  is  now  too  late  to  make  it,  and  that, 
if  available  at  all,  it  would  only  be  by  application  at  the  trial  that 
the  prosecutor  should  be  compelled  to  elect  uoon  which  of  the 
charges  laid  in  the  information  he  would  proceea.  U^n  the  face 
of  the  information  each  count  contains  a  charge  ot  a  separate 
offence,  and,  in  point  of  law,  there  is  no  objection  to  any  number 
of  misdemeanours,  nor  even  of  felonies,  being  charged  in  separate 
counts  in  one  indictment,  provided  that  the  judgment  be  the  same 
for  each.  There  is  no  doubt  that  a  man  by  one  and  the  same  act 
may  commit  two  or  more  several  and  distinct  offences.  A  man 
wrongfully  intending  to  kill  A.  fires  a  gun  at  him,  but  misses  him, 
and  kills,  without  intending  it,  B.  and  C.  There  is  but  one  act, 
but  he  would  be  liable  to  be  indicted  three  times  :  for  the  homicide 
of  B.,  for  that  of  C,  and  for  shooting  at  A.  with  intent  to  kill  him* 
By  the  17  &  18  Vict.  c.  102,  s.  2,  art.  5,  paying  money  to  any 
person  with  intent  that  such  person  should  use  it  to  bribe  electors, 
IS  declared  to  be  equivalent  to  bribery,  and  as  such  a  misde- 
meanour, though  no  person  was  actually  bribed ;  and  by  art.  1  the 
E'ving  money  to  an  elector  to  induce  him  to  vote  is  declared  to 
i  bribery,  and  as  such  a  misdemeanour.  But  the  offences  are 
not  the  same,  though  it  may  be  said  that  they  arise  from  one 
and  the  same  act.  If,  however,  they  were  in  law  the  same,  a 
conviction  or  acquittal  upon  a  charge  founded  upon  the  fifth 
article  might,  with  proper  averments,  be  pleaded  to  another  indict^ 
ment  founded  upon  the  first ;  and  if,  as  in  the  present  case,  both 
charges  were  included  in  one  indictment,  the  court  before  whom 
the  case  was  tried,  might,  in  its  discretion,  put  the  prosecutor  to 
his  election  upon  the  application  of  the  defendant ;  but  as  no  such 
application  was  made  in  the  present  case,  we  do  not  see  upon  what 
ground  we  can  interfere.  With  respect  to  the  third  objection,  we 
are  of  opinion  that  if  a  man  employs  an  agent  to  cprrupt  voters, 
and  that  agent  in  carrying  such  general  instructions  into  effect 
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employs  eubordinate  agents^  inthin  the  scope  of  the  aathority 

LxiTHAiL  ^  received  from  the  principal^  such  principal  with  reference  to  the 

< — '      '  express  terms  of  this  statute,  as  well  as  upon  general  principles  of 

^^        law,  will  be  guilty  of   a  misdemeanour  as  a  principal  in  the 

Bribery^    transaction.     The  fourth  ground  of  objection,  appears  to  be  a 

Prwc^fol-^   serious  one,  and  upon  that  we  think  there  should  be  a  rule. 

^^w*  ^^    With  respect  to  the  fifth  objection,  we  are  strongly  disposed  to 

^^'        think  that  the  proviso  to  the  8th  section  of  the  15  &  16  Vict. 

c.  57,  only  applies  to  **  statements"  prcmerly  so  called,  made  by  any 

person  in  answer  to  questions  put  to  him,  and  not  to  documents 

produced  by  such  persons.     As,  however,' this  is  a  point  not  free 

from  doubt,  and  of  general  importance,  we  think  there  should  be 

a  rule  as  to  that.     We  think,  therefore  that  there  should  be  a  rule 

upon  the  fourth  and  fiflh  objections,  and  none  upon  the  firstp 

second  and  third. 

Ruk  accordingly. 
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CENTRAL  CRIMINAL  COURT. 

February  28^  186  U 

(Before  the  Lord  Chief  Baron  Pollock.) 

Reg.  v.  NoBTH.(a) 

Larceny^^Passesrion  obtained  by  a  trick — Credit 

The  priionerf  a  broker^  having  large  dealings  with  the  prosecutors^ 
Russian  merchants^  in  October  entered  into  a  contract  for  the  purchase 
^343  casks  of  tallow  which  were  expected  to  arrive  by  the  ''  Hesper  " 
m  the  ordinary  course  of  trade.  The  tallow  arrived  accordingly  on  the 
5th  of  December,  and  in  due  course  the  transaction  should  have  been  com- 
pleted toithin  fourteen  daySy  and  notice  was  given  to  prisoner  of  the 
arrival  of  the  tallow,  and  he  was  called  upon  to  complete  the  bargain. 
He  requested  tJiat  the  tallow  might  be  allowed  to  remain  in  the  docks  for 
a  short  time.  This  was  granted.  On  January  2Sth,  the  manager  for 
the  prosecutors  called  on  him  and  insisted  on  the  completion  of  the 
contract,  and  the  prisoner  said  he  would  pay  for  the  tallow  on  the 
following  day*  On  the  next  day  the  prisoner  sent  his  clerk  to  the  pro* 
seeutors^  counting-house  and  obtained  delivery  orders  for  the  tallow, 
and  tendered  to  prosecutors  a  crossed  cheque  on  the  Bank  of  London 
for  8,781/.  Ss»  9d.,  which  was  the  price  of  the  tallow.  Immediately  on 
obtaining  possession  of  the  delivery  orders,  prisoner  sent  them  to  the 
docks  and  transferred  the  property  into  fresh  warrants,  and  when  the 
cheque  was  presented  there  were  no  assets  : 

Held,  not  to  be  a  larceny  of  the  delivery  orders  by  a  trick  ;  but  a  lawful 
possession  of  them  obtained  by  reason  of  the  prosecutors  giving  to 
the  prisoner  credit  in  respect  of  the  crossed  cheque, 

PRISONER  was  indicted  for  larceny  of  two  pieces  of  paper, 
and  two  orders  for  the  delivery  of  3^027  cwt  of  tallow,  the 
property  of  John  Gillibrand  Hubbard. 

A  second. count  charged  that  the  prisoner  was  bailee  of  the 
tallow,  and  fraudulently  converted  it  to  his  own  use. 
Giffard  and  Matthews^  for  the  prosecution. 
JParry,  Seijt.^  and  Metcalfe^  for  the  prisoner. 
The  facts  may  be  briefly  stated  thus  :-^ 
The  prisoner  was  a  member  of  the  firm  of  NickoU  and  North, 

(a)  Beported  by  Bobsrt  Orbcdob,  Esq.,  Barrbtnr-at-Law, 

vou  VIII*  2  y 
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Reg.       yflio  carried  on  business  as  Bussian  brokers  in  Bisbopsgate-etreet, 
No^u.      ^^^  ^^7  ^^^  extensive  transactions  with  the  prosecutors^  %vbo  are 

'      Russian  mercbants,  and  it  appeared  that  in  October  kst  the 

1S61.  prisoner  entered  into  a  contract  for  the  purchase  of  343  casks  of 
iJr^y  by  **Wow  that  wcrc  to  arrive  in  this  country  by  a  vessel  called  the 
trkk,  Hesper^  in  the  ordinary  course  of  the  trade.  The  tallow  arrived 
on  the  5th  of  December,  and  in  due  course  the  transaction  should 
have  been  completed  within  fourteen  days,  and  notice  was^ven  to 
the  prisoner  of  the  arrival  of  the  tallow,  and  he  was  caUed  upon  to 
complete  the  bargain.  He,  however,  requested  that  the  tallow 
might  be  allowed  to  remain  in  the  docks  for  a  short  time,  and  be 
asked  for  some  delay.  <  Thia  was  granted,  but  on  the  28th  of 
January  the  prosecutors'  manager,  a  gentleman  named  Miller, 
insisted  upon  the  transaction  being  completed,  and  the  prisoner 
then  said  he  would  pay  for  the  tallow  on  the  following  day. 
Accordingly,  on  the  29th  of  January,  the  prisoner  sent  his  clerk 
to  the  prosecutors'  counting-house,  and  obtained  delivery  orders 
for  the  tallow,  and  he  then  handed  to  the  prosecutor  a  cheque, 
crossed,  upon  the  Bank  of  London,  in  Threadneedle-street^  for 
8781/.  %s.  M.,  which  was  the  price  of  the  tallow.  It  appeared  that 
immediately  upon  the  prisoner  obtaining  possession  of  the  delivery 
orders  he  sent  them  to  the  docks  and  transferred  the  property 
into  fresh  warrants,  and  when  the  cheque  was  presented  at  the 
bankers  it  was  found  that  he  had  only  9/.  3«.  4(f.  standing  to  his 
credit. 

PoLLOC/K,  C.B.,  at  the  close  of  the  statement,  expressed  his 
opinion  that,  under  the  circumstances,  a  charge  of  larceny  could 
not  be  supported. 

MaMetvs  said,  the  way  he  should  put  it  was  this — The  pfosecutors 
only  intended. to  part  with  the  possession  of  theit  property  upon 
receiving  cash,  and  the  prisoner,  by  a  trick  and  device — tnat 
was  to  say,  by  giving  a  crosaed  cheque  when  he  knew  that  there 
was  no  money  at  the  bankers  to  meet  it — got  possession  of  the 
property,  and  this  would  amount  to  larceny. 

FOLLOCK,  C.B. — It  appeared  to  him  that  the  prosecutors  had 
given  the  prisoner  credit.  By  receiving  the  crossed  cheque,  in 
point  of  fact,  they  gave  the  prisoner  a  day's  credit. 

Matthews. — He  should  submit  that  it  was  a  question  for  the 
jury,  whether  the  whole  proceeding  was  not  a  trick  on  the  part  of 
the  prisoner  to  defraud  the  prosecutors  of  their  property.  He 
most  have  known  at  the  time  he  gave  the  cheque  that  there  was 
no  money  at  the  bankers  to  meet  it*  There  was  also  another 
point.  He  should  be  able  to  Bhow  that,  according  to  tb^ 
custom  of  the  trade,  if  the  cheque  was  not  paid,*  the  delivery 
order  should  have  been  returned,  and  there  was  a  distinct  under- 
standing that  the  prosecutors  would  not  part  with  their  property 
except  upon  the  condition  that  they  were  to  receive  the  cash.  He 
also  called  bis  Lordshii>'8  attention  to  the  second  count,  which 
charged  the  prisoner  with  having  fraudulently  misappropriated 
property  of  which  he  was  only  the  bailee* 
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Pollock,  C.B. — It  would  be  impossible  to  support  that  count       ^^**» 
upon  the  facts  of  ihe  present  case.     The  statute  required  that  the      kokth. 

party  must  be  an  actual  bailee  of  the  property  he  was  charged  with        

misappropriating,  and  that  it  would  not  do  to  endeavour  to  place        '^^* 
him  m  that  position  by  the  terms  of  a  particular  contract.  Lareenjf  hy 

Matthews.'^The  question  is  one  of  very  considerable  importance       trick. 
to  the  mercantile  community.     The  prisoner  had  obtained  pos* 
session  of  a  large  quantity  of  property  by  giving  a  cheque  which 
he  knew  would  not  be  paid,  and,  having  done  so,  he  absconded. 

Pollock,  C.B.,  saia  that  he  fully  appreciated  the  importance 
of  the  question  that  was  under  consideration;  but  it  had 
always  appeared  to  him  to  be  of  the  utmost  importance  that 
the  transactions  of  commerce  should  not  be  liable  to  be  made 
the  subject  of  larceny,  and  that  they  should  not  be  controlled 
bjr  such  a  liability.  He  had  always  done  all  in  his  power  to 
discourage  such  proceedings,  because  he  believed  that  the  result 
must  necessarily  be  to  shake  all  confidence  in  the  commercial 
dealbgs  of  the  country ;  and,  in  his  opinion,  matters  that  were 
properly  the  subject  of  inquiry  in  a  civil  court  ought  never  to  be 
transferred  to  a  crimipal  one.  Although  he  had  no  doubt  that  in 
tl.is  case  the  fiicts  would  not  justify  the  conviction  of  the  prisoner 
for  the  offence  of  larceny,  he  would  consult  Mr.  Baron  Channell 
upon  the  subject 

Upon  his  return  he  said  that  Mr.  Baron  Channell  concurred 
with  him  entirely  in  the  view  he  had  taken  of  this  case.  The 
vendors^  no  doubt,  had  the  right  to  insist  upon  receiving  cash 
for  the  goods,  and  they  were  not  bound  to  take  a  crossed 
che(}ue,  but  they  chose  to  do  so,  and  that  act  was  tantamount 
to  giving  the  prisoner  two  days'  credit.  It  appeared  to  him  that 
it  was  just  the  same  as  though  they  had  taken  a  bill  at  two  days' 
sight,  and  that  it  was  impossible  to  turn  such  a  transaction  into  a 
larceny,  and  Baron  Channell  agreed  with  him  that  there  was  no 
case  to  be  submitted  to  the  jury. 

Gifflard  said  that  his  Lordship  was  in  possession  of  all  the  fact^ 
4and  after  the  strong  opinion  he  had  expressed  with  r^ard  to  the 
case,  he  should  not  make  any  further  observations  respecting  it. 

Pollock,  C.B. — The  prosecutors  had  evidently  agreed  to 
postpone  the  payment  for  the  goods^and  the  prisoner  had  the  entire 
control  over  the  property,  and,  although  he  might  have  acted  as  a 
fraudulent  debtor,  he  was  clearly  of  opinion  that  upon  the  evidence 
in  this  case  he  could  not  be  made  amenable  to  a  charge  of 
felony.  The  answer  to  the  present  charge  appeared  to  him  to  be 
that  the  prosecutors  Lad  given  the  prisoner  credit  when  they  were 
not  bound  to  do  it,  and  that  they  had  nobody  to  blame  but  them- 
selves. 

The  jury  then  returned  a  verdict  of  Not  GuiUyj  adding,  at  the 
same  time,  that  it  was  to  be  understood  that  they  gave  this  verdict 
Ji)y  his  Lordship's  direction. 


2  F  2 


436  CftlMINAL  LAW    CASES. 


CENTRAL  CRIMINAL  COURT. 

April  nth,  1861. 

(Before  T.  Chambers,  Esq.,  Q.C.,  Common  Seijennt.) 

Reg.  v.  GiBSON.(a) 

EmbezzlemefU — Prisoner^  who  was  a  soUcUor,  was  land  agent  and 
manager  of  assessments  and  rating  of  Eastern  Counties  Bailway-^ 
Within  the  7  ^8  Geo.  4,  c,  29,  a  clerk  or  servant. 

Indictment  charged  the  prisoner,  who  was  a  solicitor,  with  embezzlements 
It  cqppeared  from  his  appointment,  as  entered  in  the  minute  book  of 
the  company,  that  he  was  a  land  agent  to  the  company,  and  that  in 
the  course  of  his  duties  he  collected  the  rents  of  houses,  refreshment 
stalls,  booh  stalls,  SfC,  and  should  have  paid  the  sums  over  to  the 
company,  and  that  he  managed  the  parochial  assessments,  jrc.,  as  to 
the  justness  of  claim,  4rc»  His  salary  was  300/.  a  year,  and  an 
extra  sum  was  allowed  for  travelling  expenses : 

Heldy  that  he  was  a  clerk  or  servant  within  the  meaning  of  the  Act 
7  4*  8  Geo.  4,  c.  29. 

PRISONER  was  indicted  for  that,  being  clerk  to  the  Eastern 
Counties  Railway  Company,  he  did  feloniously  embezzle 
certain  moneys  received  for  and  on  the  account,  &c. 

BaUanttne^  Serjt.  {Tindal  Atkinson  with  him),  for  the 
prosecution. 

Parryj  Seijt.  {Metcalfe  with  him),  for  the  prisoner. 

The  evidence  of  tfohn  Blackman  Owen,  Secretary  to  the 
Eastern  Counties  Railway: — The  prisoner  was  appointed  in 
1853. 

Purryy  Serjt. — That  will  appear  by  the  minute  book.  Pro- 
duce it 

Witness  (producing  book  and  reading):  *^30th  June,  1853. 
Resolved,  that  Mr.  John  Robinson  Gibson  be  appointed  the 
company's  land  agent,  at  a  salary  after  the  rate  of  200Z.  from  the 
16th  instant,  and  that  he  find  security  for  300/.  The  increased 
parochial  assessments  being  brought  before  the  attention  of  the 
board,  it  is  desirable  to  take  steps  to  secure  the  services  of  a 

(a)  Reported  hj  Boiiskt  Obbidqb,  Esq.,  Burister-at-Law. 
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person  whose  knowledge  and  experience  could  be  brought  to  bear       Beg. 
upon  the  excessive  demands  brought  against  the  company  by  the      gi^^. 

parish  authorities/'    His  duties  were  to  collect  and  account  for       ' 

the  rents  of  the  company's  house  and  surplus  properties;  also  to        I86I. 
examine  all  claims  wnich  might  be  made  on  the  company  for  rates  ^^.j^^^,,, 
and  taxes  of  every  description,  and  to  certify  as  to  the  correctness    —citrk  or 
of  those  claims  before  submitting  them  to  the  directors  for  pay-      tervant. 
ment.    When  he  collected  the  rents  it  was  his  duty  to  account  for 
such  moneys  as  he  received.     This  (book  produced)  is  his  cash 
book  which  he  used  to  keep  with  regard  to  the  surplus  property. 
It  was  no  part  of  his  duty  to  pay  money  for  assessments ;  when  be 
received  money  it  was  his  duty  to  pay  it  over  to  the  cashiers. 

Cross-examined  by  Parry ^  Seijt. — I  never  heard  a  single  instance 
of  the  prisoner  having  paid  claims  made  on  the  company  for  rates 
and  taxes  out  of  the  moneys  received  by  him  on  account  of  rents. 
Prisoner  was  engaged  on  account  of  his  l^al  loiowledge  upon 
parochial  matters. 

Parry y  Serjt,  objected  that  prisoner  was  not  a  derk  or  servant* 
The  prisoner  is  not  a  servant  in  a  sense  to  bring  him  within  the 
Act  7  &  8  Geo.  4^  c  29.  To  come  within  that  Act  he  must  be 
either  a  clerk  or  servant,  and  it  has  been  shown  that  he  was  an 
officer  appointed  as  land  agent  and  assessment  attorney  to  the 
company.  Attorneys  were  appointed  to  conduct  the  parliamentary 
business  of  a  company  or  the  parochial  assessments,  but  they  did 
not  thereby  become  clerks  or  servants  to  the  company.  There 
was  no  evidence  of  a  hiring,  no  stipulation  as  to  notice  being  given 
on  either  side  should  it  be  desired  to  terminate  the  connection,  it 
might  have  been  put  an  end  to  at  a  moment's  notice.  The  pri^ 
soner  was  really  one  of  the  attorneys  to  the  company. 

Metcalfe  was  heard  on  the  same  side. 

The  Common  Serjeant.— I  do  not  see  that  there  is  any 
evidence  of  his  having  discharged  the  duties  of  an  attorney.  He 
was  appointed  land  agent  and  manager  of  parochial  assessments 
on  account  of  his  special  qualifications,  but  he  acted  as  clerk  or 
receiver  of  rents  at  an  annual  salary. 

Objection  overruled.  Guilty^ 
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CENTRAL  CRIMINAL  COURT. 

May  etliy  1861. 

(Before  the  Recorder  of  London.) 

Reg.  i;.  J.  WHTBROW.(a) 

Pefjury — Information  laid  and  summons  issued — Production  of  original 
summons  required  upon  indictment  for  perjury. 

Prisoner  was  indicted  for  wilful  and  corrupt  perjury  committed  <U  the 

Westminster  police  court,     A  summons  was  granted  upon  an  w- 

fbrmation^  and  upon  the  hearing  of  the  summons  the  perjury  asdgned 

was  committed.    At  the  trial  the  information  was  produced^  but  not 

the  summons : 

Held^  not  sufficient.     The  summons  should  have  been  produced. 

LAXTON,  for  the  prosecation. 
Somera  Higgins,  clerk  at  the  Westminster  police  court — 
On  13th  February  a  charge  was  preferred  against  a  person  of  the 
name  of  Purdue,  it  was  upon  an  information.  I  have  the  in- 
formation here  (information  produced).  It  is  upon  this  information 
a  summons  was  issued ;  the  information  alleges  that  Purdue  had 
committed  wilful  and  corrupt  perjury.  The  matter  came  on  for 
hearing  on  the  13th  February,  the  defendant  Why  brow  then  gave 
evidence  on  behalf  of  Purdue. 

Sleigh. — The  summons  was  issued  upon  the  information? 

Witness:  Yes. 

Sleigh. — And  upon  the  summons  the  defendant  Purdue 
appeared  ? 

Witness :  Yes.    I  have  not  got  the  summons  here. 

Sleigh  then  submitted  that  the  summons  must  be  produced,  that 
being  the  evidence  of  the  nature  of  the  charge  whicn  Purdue  was 
called  upon  to  answer. 

Laxton. — The  information  is  sufficient,  that  being  the  original 
basis  of  the  investigation. 

The  Recorder. — Did  he  not  appear  upon  the  information? 

(a)  ftpported  by  RoBBRT  OrridoB)  Esq.,  Bnitister^at-Law. 
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The  summons  was  issued  for  the  purpose  of  compelling  his  attend-       ^**' 
ingupon  the  information.  Whtbbow. 

Witness :  This  is  the  usual  information  that  magistrates  require        — 
before  a  summons  is  issued.     The  defendant  Whybrow  was  duly       |_^^- 
sworn.     Purdue  was  told  what  he  was  charged  with.    I  read  out    j>en'wy^ 
the  summons  to  him,  the  charge  was  communicated  to  him  by     Endenoe. 
reading  the  summons.     The  mformation  is  neyer  read  to  the 
defendant. 

The  Recorder. — ^After  this  evidence,  I  think  the  summons 
must  be  produced.  It  appears  the  chaise  Purdue  wa,s  called 
upon  to  answer  was  contained  in  the  summons;  he  may  have 
never  seen  or  heard  of  the  information,  the  informaUon  does  not 
seem  to  be  brought  to  his  knowledge  in  any  way.  We  must 
know  what  the  charge  was  in  order  to  see  whether  the  evidence 
given  by  the  defendant  Whybrow  was  material  or  not.  The 
summons  not  being  here  we  have  no  evidence  of  the  charge.  The 
defendant  must  be  acquitted. 

Not  Guilty. 


WESTERN  CIRCUIT. 

Bodmin,  March    18j    1861. 

(Before  Baron  Martin.) 

Reo.  v.  Arnall.  (a) 

Evidence. 

A  conversation  between  two  persons  in  relation  to  the  charge  under 
investigation  made  m  the  presence  of  the  prosecutrix^  but  in  the 
absence  of  the  prisoner,  admitted. 

INDICTMENT  for  rape. 
If.  T.  Cole,  for  the  prosecution* 
Coleridge,  Q.C.,  and  RoupCj  for  the  prisoner. 
Coleridge  proposed  to  ask  a  witness  for  the  defence  as  to  some- 
thing that  had  been  said  by  a  relative  of  the  prosecutrix  to  a 

(«)'  Reported  by  E.  W.  Co:?,  Esq.,  Dania!crat-Liw« 


ISmdenoe. 
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1^*        relative  of  the  prisoner,  in  the  presence  of  the  prosecutrix,  about 
Arrall.      nials'"g  it  up. 

Cole  objected  that  evidence  of  a  conversation  between  third 

186L       persons,    not  made  in  the  presence.  oC  the  prisoner,  was  in- 
admissible. 

^  Martin,  B. — In  a  civil  case,  what  is  said  in  the  presence  of 
either  of  the  parties  is  admissible,  because  it  is  open  to  the  party 
so  present  to  express  assent  or  objection  to  what  is  said,  and  that 
would  be  admissible  against  him.  In  criminal  cases  the  prosecator, 
although  not  in  strict  Taw  a  party  to  the  case,  is  so  in  fact,  and  I 
think  that  the  rule  applicable  to  conversation  in  the  presence  of  a 
party  in  a  civil  case  might  be  fairly  extended  to  a  conversation  in 
the  presence  of  the  prosecutor  in  a  criminal  case. 

Evidence  admitted. 


WESTERN  CIRCUIT. 

Cornwall  Spring  Assizes. 

Bodmin^  March  16^  1861. 

(Before  Baron  Martin.) 

Reg.  v.  Denmour  and  Wi?£.(a) 

BaiUe^^HuAand  and  wife. 

Where  husband  and  wife  were  Jointfy  indicted  far  larceny  under  the 

bailee  clause^  and  it  was  proved  that  they  tooh  charge  of  the  property^ 

but  the  wife  alone  disposed  of  it  afterwards  : 
Jffeldf  that  neither  could  be  convicted:  the  wife^  because  she  could  not  be 

a  bailee ;  the  husband^  because  he   was  not  proved  to   have  tahen 

part  in  the  conversion. 

PRISONERS  were  indicted  for  having  as  the  bulees  of  Grace 
Webster  unlawfully  converted  to  their  own  use  certain 
articles  of  clothing,  the  property  of  Grace  Webster* 
£.  fV.  CoXy  for  the  prosecution. 

(a)  Reported  bf  E«  W.  Ooi,  Eaq*)  BaniBt«r*At^Lair. 
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It  was  proved    by  the   prosecutor  that  the  prisoners  were        K*®- 
husband  and  wife ;  tnat  havin^r  come  to  Falmouth  to  get  a  place^     dsviiocr 
she  had  gone  to  the  prisoners'  house,  and  they  together  offered  to        and 
take  charge  of  her  clothes.     Knowing  them  she  accepted  their       ^^i^^^ 
offer.     Two  days  afterwards^  having  procured  a  place,  she  went        ^^g^^ 
to  the  prisoners  and  demanded  her  clothes ;  they  said  that  they        — 1 
had  parted  with  them,  but  that  she  should  have  them  again  in  a  f|^**^^y" 
few  hours.  The  clothes  were  not  returned,  for  in  fact  some  of  them  **^'*"  •^*-'** 
had  been  sold,  and  some  pawned,  by  the  female  prisoner  alone. 
On  this  evidence, 

Mabtin,  B.,  asked  counsel  if  he  thought  he  could  support  the 
ohaq^e.  The  indictment  was  for  larceny  as  bailees.  The  prisoners 
were  husband  and  wife.  A  wife  could  not  be  a  bailee,  and  the 
husband  was  not  proved  to  have  taken  any  part  in  the  alleged 
conversion. 

E.  W.  Cox  said  that  he  fully  assented  to  his  Lordship's  view  of 
the  case. 

An  AcqmUal  was  directed. 


OXFOKD  CIRCUIT. 

Spring  Assizes,   1861. 

(Before  Mr.  Justice  Blackbubn.) 

Reg.  t7.  Gbeek. 

Accessory^^PrevenUng  Apprehensuni'-^Evufence. 

Defendaniy  an  inn-keeper^  having  an  escaped  felon  in  his  house^  to 
the  policeman^  who  had  remarked  ''  You  scoundrel^  how  dare  you 
harbour  a  felon  f  "  said  *'  You  had  better  go  and  find  him  ;"  but  he  did 
nothing f  and  the  poUeeman  went  up  stairs  and  saw  the  felon  make  his 
escape  from  the  window  : 

Heldj  to  be  no  evidence  of  an  obstructing  of  the  fehiCs  apprehension* 

The  indictment  charged  the  defendant  as  accessory  to  an  escape  ofafehn 
from  prison  by  harbouring  him  after  his  escape : 

Qu4erey  is  such  a  count  bad  as  charging  the  defendant  to  be  an  acceuory 
to  a  misdemeanor^  prison  breach  being  a  misdemeanor  only  f 

DEFENDANT  was  indicted  for  harbouring  one  James  Pearce, 
who  h!id  been  committed  to  Abingdon  Gaol  on  a  charge  of 
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R«o.       felony,  but  had  escaped  b^  breaking  out  of  prison  on  the  4th  day 
Gruev.      of  Februaiy,  1861,  at  Abingdon.     The  second  count  charged  that 

Pearce  had  broken  from  prison  and  that  the  defendant  had  refused 

^^^'       to  deliver  him  up  to  the  officers  who  were  in  pursuit,  and  had 
Aceestwy^   hindered  and  obstructed  his  apprehension. 
Obstmetmff        Sawt/er,  for  the  prosecution. 
W^J^*^  0/     Griffifs,  for  the  defendant. 

a  J4MU  ^  j^  appeared  that,  on  the  4th  of  February  last,  the  prisoner  was 
in  Abingdon  Ghiol  for  several  charges  of  felony,  to  which  he  this 
day  pleaded  *^  Guilty."  He  was  on  that  day  left  in  the  pamp- 
room,  and  made  his  escape  by  breaking  one  of  the  iron  bars  with 
a  stone  taken  from  the  floor.  Search  was  made,  but  he  could  not 
be  found.  The  next  day  the  TOvemor  of  the  gaol  obtained  a 
search  warrant,  and,  accompanied  by  two  policemen,  went  to  the 
Fox  beer-shop,  kept  by  the  defendant,  and  said  to  him,  *'  You 
scoundrel^  how  dare  you  harbour  a  felon  ?  "  The  defendant  then 
said,  *^  You  had  better  ^o  and  find  him,"  and  the  governor  ran  up 
stairs  and  was  just  in  time  to  see  the  felon  get  out  of  the  window 
and  make  his  escape.     He  was  afterwards  re-taken. 

Griffits  contended  that  since  the  statute  1  Edward  H.,  st.  2, 
c.  1,  the  offence  of  breaking  out  of  prison  was  only  a  mis- 
demeanor (1  Russell  on  Cnmes,  b.  2,  c.  33).  The  first  count 
was,  therefore,  bad,  because  it  charged  the  defendant  as  an  ac- 
cessory to  a  misdemeanor.  He  also  contended  that  there  was 
no  evidence  that  the  defendant  had  obstructed  Pearce's  apprehen- 
sion, as  alleged  in  the  second  count. 

Blackburn,  J.,  thought  there  was  no  evidence  to  support  the 
second  count ;  but  he  would,  if  necessary,  reserve  the  question  as 
to  the  first  count,  and  leave  it  to  the  Jury  to  say  whether  the 
defendant,  knowing  that  Pearce  had  broken  from  prison,  had 
endeavoured  to  conceal  him  from  the  police. 

Not  Gmlty. 
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HOME   CIRCUIT. 

Spring  Assizes,  1861. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  Hazell* 

Evidence — Depositions. 

A  deposition  taken  be/ore  the  Coroner  on  the  inquest  is  admissible  in 
evidence  where  the  witness  is  so  HI  as  to  be  unable  to  attend  at  the  trial^ 
in  the  same  manner  as  a  deposition  taken  be/ore  the  magistrate. 

PRISONER  was  charged  with  the  wilful  murder  of  a  child. 
Robinson^  for  the  prosecution. 

Bobinson  applied  for  the  permission  of  the  Court  that  the  der 
positions  of  two  witnesses  who  had  been  summoned  before  the 
Coroner^  but  who  were  now,  through  illness,  unable  to  attend  and 
give  their  evidence,  might  be  placed  before  the  grand  jury.  He 
said  that  it  appeared  to  him  that  the  evidence  of  these  two 
witnesses  was  very  material  in  support  of  the  prosecution,  and 
that  it  was  essential  the  evidence  they  had  to  give  should  be  laid 
before  the  grand  jury. 

Wightman,  J.,  having  referred  to  the  Act  authorizing  the  use 
of  depositions  where  the  witnesses  themselves  were  too  ill  to 
attend^  said  he  was  of  opinion  that  it  gave  him  the  power  to  treat 
depositions  that  were  taken  by  a  Coroner  in  the  same  wav  as 
those  taken  by  a  Magistrate,  but  in  so  serious  a  case  he  doubted 
whether  the  power  ousht  to  be  exercised. 

iMxton,  for  the  defence,  said  he  should  certainly  oppose  the 
application,  as  the  prisoner  was  most  anxious  that  the  witnesses 
referred  to  should  be  cross-examined  upon  several  matters  which 
he  considered  most  essential  to  his  defence,  and  he  woidd  rather 
have  the  trial  postponed,  so  that  the  witnesses  might  have  an 
opportunity  of  attending. 

Robinson  said  he  had  no  objection  to  the  trial  being  postponed. 

Trial  postponed. 
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NORTHERN  CIRCUIT. 

Langasteb  Summer  Assizes. 

Lancaster^  August  9,  1859. 

(Before  Baron  Watson.) 

Reg.  v.  Bbaithwaite. 

Perjury — Evidence'^CanircuUctiotu 

Although  it  is  not  now  necessary  that  the  alleged  perjury  should  be  proved 
by  two  toitnesses  in  contradiction  of  the  prisoner^  it  is  still  requisite  that 
the  perjury  should  be  proved  by  something  more  than  the  mere  contra- 
dictory oath  of  the  prosecutor.  He  must  be  corroborated  by  sotne 
independent  testimony. 

Whercy  therefore,  the  alleged  perjury  was  that  the  prisoner  had  swam 
that  he  had  paid  certain  sums  of  money  on  certain  days,  and  that  he 
had  never  said  that  certain  pachages  contained  a  certain  sum  of  money ^ 
and  he  tvcu  convicted  only  by  the  denial  of  the  prosecutor j 

It  was  held  {after  consultation  with  Hill^ «/.),  that  there  was  not  evidence 
to  go  to  the  jury. 

GEORGE  BRAITHWAITE  was  indicted  for  wilful  and 
corrupt  perjury  before  Mr.  J.  J,  Lonsdale,  the  County 
Court  Judge  or  Nortn  Lancashire^  on  the  26th  day  of  July  last 

CampheU  Foster^  for  the  prosecution. 

Kay,  for  the  prisoner. 

It  appeared  from  the  opening  statement  that  the  prisoner  is  a 
com  miller  at  Heathorne,  near  Clitheroe,  and  the  prosecutor, 
Joseph  Bland,  was  a  workman  in  his  employment^  earning  wages 
of  12.  a  week.  For  nearly  a  year  the  prosecutor  did  not^oraw  his 
wages,  and  on  the  13tn  of  Decern  oer  last,  on  coming  to  a 
settlement  50/.  were  found  to  be  owing  to  him  on  account 
of  wages,  for  which  the  prisoner  ga^c  him  a  memorandum 
or  acknowledgment  of  that  amount  being  due  to  him.  He  went 
on  working  for  the  prisoner  till  April,  who  paid  him  his  wages 
subsequent  to  the  13th  of  December,  and  then  the  prosecutor  left 
bis  service.    Having  many  times  applied  in  vain  for  payment  of 
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the  50/.  due  to  him,  and  having  only  received  2L  on  account;  the        ^^<'' 
))ro8ecutor  at  last  took  out  a  eunmions  in  the  County  Court  at  BBAirawAtrB. 

Clitheroe  to  recover  the  bahince  of  48/.  due  to  him.     The  plaint       

was  fixed  for  hearing  on  the  26th  of  July.     The  day  before  the         8^^* 

Erisoner  called  on  the  prosecutor  and  asked  him  to  walk  home  with  pZji^^ 
liDy  and  on  arriving  at  the  prisoner's  house  the  prisoner  said  he  Evidence. 
would  pay  him,  and  asked  him  to  sign  a  receipt  on  the  particulars 
of  demand  delivered  with  the  summons  from  the  County  Court. 
The  prisoner  then  gave  the  prosecutor  two  packages  of  silver, 
which  he  said  contained  13^  each,  a  loose  package  which  he  said 
contained  6/.  in  silver,  and  16  sovereigns,  making  altogether,  as 
the  prisoner  alleged,  48^  The  prosecutor  took  it  without  counting 
it)  and  carried  it  to  a  Mrs.  Watson's,  where  he  was  stopping,  and 
coanted  it  over.  He  then  found  that  the  loose  package  of  silver 
contained  only  51^  and  that  the  other  packages  contained  only  10/. 
each,  and  that  he  had  been  paid  71.  short.  He  went  back  and 
complained  to  the  prisoner,  who  refused  to  hear  him  or  alter  the 
payment.  Next  day  the  prosecutor  met  the  prisoner  in  the  streets 
of  Clitheroe,  and  told  him  he  should  go  on  with  the  plaint  and 
would  have  his  7/,  The  prisoner  persisted  that  he  had  paid  him 
the  full  amount  as  stated.  On  going  before  the  County  Court 
Judge  the  prisoner  swore  that  he  had  paid  the  whole  amount 
alleged  to  be  due — namely,  42/. — the  day  before,  and  two  sums 
of  4/.  and  2/.  previously ;  and  that  he  had  never  said  the  two 
packages  of  silver  contained  13/.  each,  or  that  the  loose  package 
contained  6/.  The  prosecutor  denied  the  payment  of  the  two 
sums  on  account,  and  the  prisoner  had  no  vouchers  or  entries  of 
these  payments.  The  County  Court  J  udge  disbelieved  the  prisoner, 
and  gave  judgment  for  the  plaintiff. 

The  only  corroboration  of  the  testimony  of  the  prisoner  was  the 
evidence  of  Mrs.  Watson*  who  counted  the  money  ;  as  to  all  the 
rest  of  the  evidence,  it  was  simply  the  oath  of  the  prosecutor 
against  the  oath  of  the  prisoner. 

Kay  submitted  that  this  was  not  enough,  and  that  the  evidence 
of  the  woman  Watson  was  really  founded  on  the  evidence  of  the 
prosecutor,  and  not  independent  corroborative  testimony. 

Watson,  B.,  said  he  would  consult  Mr.  Justice  Hill,  and  on  his 
return  said,  that  both  Mr.  Justice  Hill  and  himself  were  of  opinion 
that  this  evidence  was  not  sufficient  to  go  to  a  jury  to  convict  the 
prisoner  of  perjury.  The  old  law  required  two  witnesses  to  con- 
tradict a  prisoner  charged  with  perjury  on  a  material  fact ;  but 
that  rule  was  now  exploded,  and  it  was  held  that  it  must  be  the 
oath  of  a  witness  and  something  more — some  independent  and 
corroborative  testimony.  Here  there  was  no  other  evidence  in- 
dependent of  the  prosecutoi's,  and  he  must  therefore  direct  an 
acquittal* , 

Xfoi  GuiUt/. 
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NORFOLK  CIRCUIT. 

Bedfordshire  Spring  Assizes, 

Bedford^  March  11,  1861. 

(Before  the  Lord  Chief  Baron  Pollock.) 

Reg.  v.  Fbazer  and  Nobman.(ci) 

Abdudion'-^Tahmg  away  an  unmarried  girl  out  of  her  father^x 
po»$es$ian^9  Geo.  4,  e.  31,  #•  20— <<  Unlawfidly  take.'' 

The  worde  of  the  statute  being  ''  unlawfully  take/*  it  is  not  necessary  to 
show  a  trespass  or  anything  of  that  nature  in  the  taking,  other  than 
the  act  of  taking. 

JFRAZER  and  W.  Nonnan  were  indicted  under  the 
•  9  Oeo.  4,  c.  31,  8.  20,  wliich  enacts  **  That  if  any  person 
shall  unlawfully  take,  or  cause  to  be  taken,  any  unmarried  girl, 
being  under  the  age  of  sixteen  years,  out  of  the  possession  and 
against  the  will  of  her  father  or  mother,  or  of  any  other  person 
haying  the  lawful  care  or  charge  of  her,  every  such  offender  shaH 
be  guilty  of  a  misdemeanor,"  &c. 

Orridge,  for  the  prosecution. 

Naylor  and  Douglas  Brountj  for  the  prisoners. 

It  appeared  from  the  evidence  for  the  prosecution  that  the 
pKrisoners  persuaded  the  girl,  A.  B.  and  another  above  the  age  of 
sixteen,  to  meet  them  at  the  railway  station  and  accompany  them 
to  London.  They  stayed  in  London  a  few  days  and  returned  to 
Bedford,  A.  B.  going  back  to  her  father's  house.  It  also  appeared 
that  she  accompanied  the  men  very  readily,  and  that,  aitnough 
not  sixteen  years  of  age,  she  had  been  in  the  habit  of  staying  out 
late  at  night,  and  that  her  conduct  was  generally  bad.  It  also  did 
not  appear  that  the  father  had  hitherto  taken  such  care  of  her  as 
might  be  expected,  if  he  had  desired  to  take  a  proper  parental 
interest  in  her. 

At  the  close  of  the  case  for  the  prosecution,  Naylor  submitted 
that  although  a  taking  had  been  proved,  and  against  the  will  of 

(a)  Reported  bj  Hodebt  OitniDOE;  E«q.,  Barrister-at-Lftw, 


CSDUerAL  LAW  CASEa 


447 


Beo. 

V, 

Fbazvb  akd 

NORMAX. 


1861. 


the  father,  that  was  not  sufficient.  The  words  of  the  statute 
being  unlawfully  take,  the  legislature  must  have  intended  some 
act  m  the  taking  that  was  unlawful  before  the  passing  of  the 
statute.  Something  in  the  nature  of  a  trespass  must  have  been 
intended,  or  the  woi-ds  of  the  statute  would  nave  been^  shall  take 
or  cause  to  be  taken,  &c.  The  taking  to  satisfy  the  indictment  Ahducthn. 
must  be  bj  some  active  means,  as  by  opening  a  window  and 
assbting  in  an  escape  from  the  premises  of  the  father,  or  with 
personiu  violence.  He  also  contended  that  a  mere  temporary 
absence  with  the  prisoners  was  not  sufficient,  and  in  tlus  case 
there  was  nothing  moi'e,  the  girl  leaving  on  a  Saturday  and  re- 
turning home  on  the  Wednesday  following. 

Orridge  referred  the  Court,  as  to  the  first  point,  to  ManhJetow^s 
case  (6  Cox  Crim.  Cas.  143),  and  as  to  the  temporary  taking  to 
Rea.  v.  Timmins  (8  Cox  Crim.  Cas.  401). 

The  Lord  Chief  Baron  said,  tipon  the  first  point,  he  would 
consult  Mr.  Justice  Williams  (who  was  presiding  in  the  other 
court),  the  latter  objection  was  answered  by  Reg.  v.  Timmins. 
Upon  his  return  his  Lordship  said  he  was  of  opinion  it  was 
not  necessary  to  prove  such  a  taking  as  Mr.  Naylor  suggested,  and 
the  taking  here  proved  was  sufficient  to  satisfy  the  statute,  if  the 
jury  were  satisfied  upon  the  facts.  But  that  he  had  considerable 
doubt  as  to  whether  the  statute  was  intended  to  apply  to  a  case 
where  so  much  profligacy  on  both  sides  was  shown.  A  father  is 
bound  to  take  reasonable  care  of  his  child,  and  this  man's  conduct 
in  regard  to  the  management  of  his  daughter  causes  a  doubt  as  to 
whether  she  really  was  taken  away  against  the  will  of  the  fiither. 

Not  Guilty. 
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NORFOLK  CIRCUIT, 
Cambridge  Spring  Assizes. 
Cambridqej  March  16^  1861. 
(Before  Mr.  Justice  Williams.) 

Reg.  v.  RlCHARDSON.(a) 

Embezzlement — Evidence  given  of  acts  of  embezzltmenl  other  than  those 
charged  in  the  indictment. 

An  indictment  charged  the  prisoner  with  having  embezzled  three  sums 
of  21.9  the  moneys  of  his  employers^  he  being  a  clerk  or  servant. 
Evidence  was  given  of  the  enUtezzlement  of  these  sums^  and  it  was 
then  proposed  to  give  evidence  of  other  sums  not  charged  in  the 
indictment^  but  which  had  also  been  embezzled,  to  show  that  \f  it  should 
be  contended  the  sums  charged  in  the  indictment  were  subjects  of  a 
mistake  in  the  keeping  the  accounts^  there  being  many  oilier  sums 
unaccounted  for^  admitting  evidence  of  such  sums  would  assist  the 
jury  in  determining  what  value  was  to  be  attached  to  the  suggestion : 

Held,  that  such  evidenc^was  admissible. 

WILLIAM  RICHARDSON  was  indicted  for  that  lie  on 
the  23rd  day  of  March  2/.,  on  the  13th  day  of  April  2/., 
and  on  the  27th  day  of  April  2/.,  feloniously  did  embezzle  the 
said  sums,  being  the  moneys  of  his  employers,  Harrison  and 
others,  he  being  at  the  time  their  clerk. 

The  larceny  of  the  sums  was  also  charged. 

O'MaUetu  Q.C.,  and  J.  Hillam  Millsy  for  the  prosecution. 

Powery  Q.C.,  and  Naylor^  for  the  prisoner. 

The  prisoner  was  clerk  in  the  employment  of  the  prosecutors* 
and  kept  a  book  in  which  it  was  his  duty  to  enter  amounts  pAid 
out,  chiefly  for  wages;  in  this  book  were  the  items,  the  total  being 
cast  up,  the  amount  was  transferred  to  another  book,  called  the 
cash  book.  On  the  23rd  of  March,  certain  payments  were 
entered  in  the  first  book,  really  amounting  to  20/.  12#.  8<f.,  but 
which  in  casting  up  the  prisoner  made  22/.  \2s.  Sd.^  which  latter 

(a)  Reported  by  Ropert  Obeibob,  Esq.,  Barrister-at-Law, 
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sum  was  carried  to  the  cash  book.    On  the  13th  of  April  the       ^^^* 
amount  paid  was  192.  lis.  6d,^  but  in  casting  up  the  prisoner  jtidUBDsoar. 

made  this  2R  13«.  id.,  and  this  latter  sum  was  carried  to  the       

cash  book.    On  the  27th  of  April,  17/.  14«.  M.  was  paid,  but  cast       ^' 
up  as  19/.  14«.  3</..  and  so  earned  to  the  cash  book*    The  sums  as  Embezzieawu 
oast  in  the  cash  book  he  received  for  the  current  week.  -^Evidence. 

O'MaUeu  opened  these  facts,  and  proceeded  to  say,  although  by 
law  only  three  sums  could  be  charged  in  one  indictment,  which 
sums  must  have  been  embezzled  or  stolen  within  six  months^  yet 
as  it  might  be  assumed  for  the  purposes  of  the  defence  that  these 
sums  were  the  result  of  mistakes  in  the  book-keeping,  he  would 
go  into  other  transactions  of  a  similar  character,  in  order  to  guide 
the  jury  to  a  proper  conclusion. 

Power,  Q»C. — I  shdl  certainly  object  to  your  doing  anything  of 
the  kind. 

Williams,  J. — But  I  am  of  opinion  that  he  can. 

OfMaUeu  continuing,  observed  that  he  proposed  to  show  the 
jury  that  from  the  12th  day  of  December,  1858,  to  July,  1860, 
this  system  of  peculation  had  been  carried  out  by  the  prisoner^ 
one,  two,  or  three  pjunds  being  abstracted  on  each  occasion. 
Eighty  pounds  in  all  had  been  so  abstracted  by  means  of  these 
false  entries,  and  with  these  facts  proved  it  would  be  for  the  jury 
to  say  if  they  could  believe  in  the  prisoner  being  a  victim  to  a 
series  of  mistakes. 

(fMalley,  Q.C.,  then  proved  the  stealing  the  three  sums 
mentioned  in  the  indictment,  and  was  about  to  give  evidence  of 
the  others  opened  by  him. 

Power,  Q.C.,  objected.  There  is  no  reason  why  each  sum  now 
sought  to  be  proved  should  not  have  been  subjects  of  other  indict-*- 
ments.  The  prisoner  is  attempting  to  answer  a  charge  of  stealing 
or  embezzling  three  sums  of  money.  If  this  evidence  be  admitted, 
he  has  to  prove  to  the  jury  he  has  not  stolen  or  embezzled  fifty 
sums,  or  the  jury  are  asked  to  infer  such  is  the  case.  What  is  the 
object  in  limiting  the  indictment  to  three  sums  if  evidence  is  to 
be  given  of  fifty. 

Williams,  J. — I  am  of  opinion  the  evidence  is  admissible. 
When  several  felonies  are  part  of  the  same  transaction  evidence  of 
the  whole  is  admissible,  though  aU  the  felonies  are  not  included  in 
the  indictment  before  the  court.  In  JRex  v.  Clewesy  4  Carrington 
and  Payne,  223,  ^roof  of  one  murder  was  admitted  to  show  a 
motive  for  committing  another.(a)  The  case  of  Beff.  v.  Geerinff, 
18  L.  J.  M.  C.  215,  IS  a  well  known  case  of  murder,  tried  before 
the  Lord  Chief  Baron.  The  prisoner  was  charged  with  having 
poisoned  her  husband  with  arsenic  With  a  view  to  show  that 
the  administering  was  not  accidental  evidenpe  was  offered  to  show 

(a)  Lrtledalb,  J.— I  tbink  I  muat  receive  the  evidence  od  tbe  pert  of  the  prosecQtioo. 
It  ii  pat  thus  :  that  the  prieoner  and  others  employed  Hemmioge  to  morder  Mr.  Parker,  aod 
bt  being  detected  the  prisoner  and  others  then  murdered  Hemmings  to  prevent  a  discoverj 
of  their  own  gailt.  Now  to  ascertain  whether  or  not  that  was  so  in  point  of  fact,  it  14 
necessary  that  I  ahonld  lecetYe  evidence  respecting  the  murder  of  "hit.  Purker. 
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that  she  had  administered  arsenic  to  three  of  her  children,  and 
they  had  died,  exhibiting  symptoms  similar  to  those  attending  the 
death  of  her  husband.  Upon  an  objection  being  taken,  the  Liord 
Chief  Baron  overruled  the  objection,  received  the  evidence,  and 
subsequently  refused  to  reserve  the  point  for  the  consideration  of 
the  judges.  I  shall  ask  the  jury  v^hether  they  are  of  opinion, 
that  the  wrong  castings  in  the  wa^es  book,  and  the  false  entries 
in  the  cash  book,  are  the  results  of  error  or  design. 

Evidence  admittedr  Guilty. 


NoTB. — ^^In  the  case  quoted  above,  /ie^.  r.  Geering^  Httrsty  for  tlie  pritioner,  objected  to  iKe 
reception  of  evidence  that  three  other  members  of  the  family  residing  with  the  prisoner  bad 
died,  and  that  the  symptoms  attending  the  deaths  of  all  the  foor  paities  were  the  same,  off 
the  ground  that  the  facts  proposed  to  be  proved  took  place  subceqaently  to  the  death  of  the 
husband,  and  that  the  effect  of  them  was  to  show  that  the  three  cases  of  poisoning  were 
felonious.  , 

Horn  and  Creatyi  for  the  prosecution,  contended  that  the  evidence  was  admissible  for  tbo 
purpose  of  provinfp,  not  that  the  prisoner  had  feloniously  poisoned  the  deceased  ;  but  that  the 
deceased  had  in  fact  died  of  poison,  administered  by  some  party  ;  and  secondly,  that  the 
evidence  was  admissible  for  the  purpose  of  proving  that  the  death  of  the  deceased  husband 
was  not  accidental :  {Reg.  v.  BaUey^  2  Cox  Crim.  Cas.  311.) 

Pollock,  C  B. — I  am  of  opinion  that  evidence  is  receivable,  that  the  death  of  the  three 
sons  proceeded  from  the  same  cause,  namely,  arsenic.  I'he  tendency  of  such  evidence  is  to 
prove  and  to  confirm  the  proof  already  driven,  that  the  death  of  the  bosbaod,  whether 
felonious  or  not,  was  occasioned  by  arsenic.  In  this  view  of  the  case,  I  think  it  wholly 
immaterial  whether  the  deaths  of  the  sons  took  place  before  or  after  the  death  of  Uie 
husband.  The  domestic  history  of  the  fumily  during  the  period  that  the  four  deaths 
occurred  is  also  receivable  in  evidence,  to  bhow  that  during  the  time  arsenic  bad  been  taken 
by  four  members  of  it,  with  a  view  to  enable  the  Jury  to  determine  as  to  whether  such  taking 
was  accidental  or  not.  The  evidence  is  not  inadmissible  by  reason  of  its  having  a  tendency 
to  prove  or  to  create  a  suspicion  of  a  aubsequent  felony. 

His  Lordship  took  time  to  consider  whether  he  ought  to  reserve  the  point  for  thtf 
consideration  of  the  judges,  and  aftef wards  intimated  to  the  prisoner's  counsel  that 
Alderwn,  B.,  and  TaIfonrd»  J.,  concurred  with  him  in  opinion  that  tbe  pomt  ought  not  to  be 
reserved :  (18  L.  J.  M.  C.  215.) 
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NORFOLK  CIRCUIT. 

ScFFOLK  Spring  Assizes. 

Bury  St.  Edmunds,  March  21,  1861. 

(Before  the  Lord  Chief  Baron  Pollock.) 

Reg.  v.  Garnham.(o) 

Mght  poaching — Tame  pheasants — Entering  for  the  purpose  of  taking 
game — Pheasants  under  a  hen  subjects  of  larceny — Not  game,  subject 
to  the  Act  9  Geo.  4,  c.  69,  *.  9. 

Prisoner  teas  indicted  for  night  poaching^  unlawfully  entering  land  by 

night  to  the  number  of  three  or  more,  for  the  purpose  of  taking,  ^c. 

7'he  keepers  were  watching  tame  pheasants  shut  up  in  coops,  when  the 

prisoner  with  others  entered.     He  was  arrested  and  indicted  under 

9  Geo.4,  <?.  69,  s.  9: 

Held,  that  pheasants  under  the  control  or  care  of  a  hen  were  not  game, 
hut  might  be  subjects  of  larceny;  also  that  a  second  county  for  assault- 
ing, ^.,  whilst  in  pursuit  of  game,  could  not  be  sustained. 

GEORGE  GARNHAM  was  Indicted  for  that  he  on  the  Srfl 
day  of  August,  a.d.  1860,  in  company  with  othets  to  the 
amount  of  three  or  more,  being  armed  with  offensive  weapon^ 
together  by  night  unlawfully  on  land  in  the  occupation  of  the 
Rev.  Charles  Vernon,  &c.,  for  the  purpose,  &c. 

Mayd,  for  the  prosecution. 

Marhhy,  for  the  prisoner. 

The  evidence  for  the  prosecution  showed  that  on  the  night  of 
the  3rd  of  August  the  prosecutor's  keepers  were  watching  some 
tame  pheasants  in  Wherstead  Park.  The  birds  were  in  coops, 
about  150  yards  from  the  house.  They  were  not  shut  up,  that  is, 
confined  in  the  coops,  but  could  run  in  and  out,  and  on  tliis  night 
were  roosting  in  trees  close  by.  Common  hens  were  also  in  the 
coops,  having  been  used  for  rearing  the  young  pheasants.  At 
about  half-past  one  in  the  morning,  the  prisoner  and  three  others 
came  up  to  the  coops,  and  looking  in,  one  said,  ^'  There  is  nothing 
here  but  an  old  hen."    They  were  looking  in  at  the  other  coops 

(si)  Reported  hj  Robert  Obridob,  Esq.,  BarrUter-at-Law, 
2  G  2 
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when  the  keepers  rushed  upon  them.    A  struggle  ensued^  and  tlie 
prisoner  was  apprehended* 

Marhhy^  for  the  prisoner. — On  this  evidence  I  contend   the 

prisoner  cannot  be  convicted.     The  offence  proved,  if  any,  is  an 

GaiM—N'yjht  attempt  to  commit  a  larceny,  and  not  night  poaching.     These 
poQckiwj,     were  tame  pheasants,  and  so  ceased  to  be  subject  to  the  game 
laws.    In  Reg.  v.  Heady  1  Foster  and  Finlaison,  351)  Lord  Camp- 
bell held  that  pheasants  that  have  been  reared  under  hens  and 
have  never  become  wild  may  be  the  subject  of  larceny. 

Mayd. — The  pheasants  could  run  about  the  park,  and  on  this 
night  were  roosting  in  trees.  They  could  go  where  they  liked, 
aim  the  keeper  could  not  restrain  them  at  any  moment.  Under 
such  circumstances  these  birds  were  not  tame. 

Pollock,  C.B.— I  take  it  if  a  man  go  into  a  London  market 
and  buy  pheasants'  eggs  and  hatch  them  under  a  common  ben, 
when  the  birds  became  free  from  control  they  would  come  under 
the  game  laws.  The  question  here  is  whether  these  pheasants 
were  not  under  the  control  of  the  hens  and  the  watchers. 

Mayd, — If  these  birds  crossed  the  road  they  would  cease  to  be 
the  property  of  Dr.  Vernon.  Or  if  a  person  without  a  certificate 
shot  one  he  would  be  liable  to  be  surcharged. 

His  Lordship  having  consulted  Mr.  Justice  Williams,  said  he 
was  of  opinion  that  these  birds  could  not  be  considered  game 
within  the  meaning  of  the  statute.  As  long  as  they  were  under 
the  charge  of  the  hen,  as  long  as  she  was  their  guardian,  and 
while  they  were  about  her  and  running  about  with  her,  he  who 
took  them  was  guilty  of  larceny.  There  was  no  proof  of  entering 
for  the  purpose  of  taking  game,  so  upon  that  count  of  the  indict- 
ment the  prisoner  must  be  acquitted. 

Markby. — The  second  count  charges  the  prisoner  with  com- 
mitting an  assault  in  resisting  his  lawful  apprehension,  while 
entering,  &C.3  and  being  in  purauit  of  game.    This  must  also  taih 

Mayd.-^!  would  ask  to  amend,  so  that  it  should  be  resisting  his 
apprehension  while  in  the  act  of  committing  an  indictable  offence. 

His  LoBDSHiP  refused  to  allow  an  amenament. 

There  being  a  third  count  for  a  common  assault,  on  that  the 
jury  found  the  prisoner 

GuiUy. 
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CENTBAL  CRIMINAL  COURT. 

January  7,  186L 

(Before  the  Recoedbb  op  London.) 

Reg.  v.  Wilson  and  Another,  (a) 

Practice — Depositions — Evidence* 

A  witness  who  had  been  examined  before  the  magistrate^  and  whose 
deposition  was  returned^  was,  at  the  trials  said  to  be  too  ill  to  give 
evidence^  though  not  too  ill  to  be  able  to  travel. 

Deposition  read,  the  Court  being  of  opinion  that  the  words  of  the  statute, 
"  so  Ul  as  not  to  be  able  to  travel^**  were  applicable  to  a  case  where  the 
witness  is  so  ill  as  not  to  be  able  to  travel  for  the  purpose  of  giving 
evidence* 

THE  prisoners  were  indicted  for  feloniouslj  uttering  a  forged 
note  for  lOZ,,  with  intent  to  defraud.  The  surgeoiTB  evidence 
is  necessarily  giyen  in  full. 

Mr.  Ebenezer  Pye  Smith,  surgeon,  deposed  that  the  witness^ 
Mr.  Arthur  Bennett,  was  under  his  care,  and  suffering  from  a 
tendency  to  softening  of  the  brain.  That  he  had  been  ill  about 
two  months,  and  by  his  advice  was  now  in  the  country.  That  he 
had  seen  him  as  late  as  Friday  last,  and  that  he  was  not  then  in 
a  condition  to  come  and  give  evidence,  the  effort  of  giving  evidence 
would  be  dangerous  to  his  life,  and  he  as  his  meaical  attendant 
had  forbidden  his  coming. 

Being  cross-examined  by  Metcalfe  {Sleigh  with  him)  for  the 

Erisoners,  Mr.  Smith  said :  Mr.  Bennett  (witness)  is  at  St.  AlbanSj 
e  walks  out,  and  I  dare  say  can  do  so  every  day ;  he  could  go  to 
the  train  and  by  the* train,  and  it  would  not  much  hurt  him  to  go 
by^  a  cab ;  but  I  say  he  is  unable  to  travel  and  give  evidence  at 
this  court.  I  think  he  is  so  ill  and  nervous  that  if  vigorously 
cross-examined  he  would  soon  become  confused,  and  could  not  be 
depended  upon.  He  is  forgetful.  I  saw  him  last  on  Friday,  and 
thought  him  worse  than  he  was  a  month  or  three  weeks  ago.  I 
saw  him  just  before  last  session  for  the  purpose  of  judging  whether 
he  could  come  and  give  evidence ;  he  is  worse  now  than  he  was 
then. 

(a)  Reported  bj  Robrrt  Obridgb,  Esq.,  Barrister- at  Lair. 
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H.  Mat&ews  (with  Giffard)j  for  the  proeecotion. — Q.  Woald 
travelling,  with  the  knowledge  that  he  was  coming  to  give 
evidence^  be  injurious  to  him? — A.  I  think  it  would. 

To  the  Court. — He  is  not  too  ill  to  travel ;  he  canjoume v, 
but  he  cannot  complete  the  object  of  that  journey.  Eie  could 
certainly  travel  from  St  Albans  here  without  material  injury  to 
his  health. 

Gifftard. — I  now  propose  the  witnesses  depodtion  should  be 
read. 

Metcalfe  and  Slagh  objected. 

Giffard. — It  is  admissible  both  at  common  law  and  by  the 
statute.    In  an  old  case»  when  a  witness  on  his  journey  to  the 

Slace  of  trial  was  taken  so  ill  as  to  be  unable  to  proceed   his 
eposition  was  allowed  to  be  read :  {LuttreU  v.  BegneU^  1  Mod. 
284.^ 

The  Recorder. — In  that  case  he  was  unable  to  travel 

G^jffordl— Inability  to  travel  is  a  test  of  illness,  not  a  condition 
precedent  In  Reg.  v.  Cockbum  (7  Cox  Crim.  Cas.  265),  the 
prisoner  was  able  to  travel,  but  could  not  have  given  evidence, 
not  being  able  to  speak  or  hear.  The  deposition  was  read,  and  the 
Court  of  Criminal  Appeal  said  rightly. 

The  Becorder. — lint  here  he  could  be  brought  without 
danger  to  health  even. 

Giffard. — Yes ;  but  although  in  point  of  health  he  might  be 
brought,  he  could  not  give  evidence  without  danger  to  life. 

Matthews  (with  Giffard). — A  helpless  trunk  may  be  moved  or 
able  to  travel  for  the  benefit  of  his  health,  yet  not  able  to  travel 
to  give  evidence.  The  statute  is  not  intended  to  restra  inthe 
action  of  the  common  law.  The  common  law  requires  permane  u 
illness,  the  statute  recognises  temporary  illness.  By  the  commo 
law,  in  the  case  of  a  woman  about  to  be  confined,  the  trial  must 
be  postponed ;  but  under  the  statute  the  deposition  may  be  read. 
So  in  cases  of  insanitv,  temporary  insanity,  under  the  statute  the 
deposition  may  be  read. 

The  Recorder. — Since  the  passing  of  the  statute  the  common 
law  has  been  acted  upon.    I  shall  allow  the  deposition  to  be  read* 
Deposition  read.  Guilty. 


NoTB. — In  cues  npon  tbb  point  see  Heg,  ▼.  EarrU  (4  Cox  Grim.  Cas.  440),  Reg,  t. 
Heamey  (id,  442),  Beg.  r.  Dag  (6  Cox  Crim.  Cas.  55),  and  Reg,  ▼.  Cockhmn  (7  Cox  Crim, 
Cas.  265). 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday^  April  21  y  186  !• 

(Before  Pollock,  C.B.,  Williams,  Willes,  and  Blackburn, 
J  J.,  and  Wilde,  B.) 

Reg.  v.  Ubiah  Weeks,  (a) 

CoMng'^Having  possession  of  a  mould — 2  WilL  4,  c.  24,  «•  21— 
GuiUy  knowUdgt — Previous  offence. 

The  prisoner^  joinily  with  several  others^  was  indicted  for  a  felony 
viz,f  for  knowingly  and  feloniously  liaving  m  their  custody  and 
possession  a  mould  (for  coiiiing)  of  the  obverse  side  of  a  half-crown* 
The  mould  and  other  coining  materials,  and  also  all  the  persons 
charged,  with  the  exception  if  the  prisoner,  were  found  and  taken 
in  a  house  occupied  by  the  prisoner.  At  the  time  of  the  capture,  the 
police  were  attacked,  and  attempts  tnude  to  destroy  the  coining 
materials,  and  the  prisoner  came  to  the  house,  and  entered  the  house, 
notwithstanding  some  of  the  others  called  out  to  him  **  that  the  police 
were  there/*  He  was  then  captured.  It  was  also  proved  that  the 
prisoner,  about  thirteen  days  before,  had  passed  a  bad  kalfHsrown, 
but  it  did  not  appear  that  that  haff-crown  was  made  in  the  mould 
found  in  the  house : 

Held,  that  there  was  sufficient  evidence  to  be  left  to  the  jury  ofi  the  charge 
of  felony,  and  that  the  evidence  of  the  passing  of  the  bad  half-crown 
was  admissible  upon  the  trial  of  the  felony  to  prove  guilty  knowledge, 

CASE  reserved  by  Blackburn,  J.,  for  the  opinion  of  this 
Court 

Uriah  Weeks  was  indicted  before  me  at  the  last  Monmouth 
Assizes,  along  with  John  LoveridKe,  Elizabeth  Loveridge,  Mary 
Weeks,  and  Valentine  Trew,  for  knowingly  and  without  lawful 
excuse,  feloniously  having  in  their  custody  and  possession  a  mould 
on  which  was  impressed  the  figure  and  apparent  resemblance  of 
the  obverse  side  of  a  half-crown. 

On  the  trial  it  was  proved  that  the  prisoner  Uriah  Weeks  had 
for  about  a  month  occupied  a  house  in  Pontypool.  On  the  ni^ht 
of  the  15th  March  the  police  went  to  that  house,  and  on  entenng 

(a)  Reported  bj  J.  TflOMrBOH,  Eeq.,  B«rrutcrHit-Latr» 
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^^'        found  the  prisoners  John  Loveridgej  Elizabeth  Loveridge,  Mary 

Weem.      Weeks,  who  was  the  wife  of  the  prisoner  Uriah  Weeks,   and 

—        Valentine  Trew.     The  two  men  attacked  the  police  and  attempted 

^^'       to  kee^  them  at  bay,  whilst  the  two  women  snatched  up  some- 

Coinwff^Pof'  ^^^^g  from  the  table  which  they  threw  into  the  fire.     The  police 

session  of     overpowcrcd  the  men  in  sufficient  time  to  preserve  part  of  what 

moulds.      the  women  were  endeavouring  to  destroy,  which  *proved  to   be 

fragments  of  a  plaster  of  paris  mould  of  a  half-crown,  parts  of 

which  were  still  wet 

The  men,  Loveridge  and  Trew,  were  taken  in  custody  to  the 
police  station  by  some  of  the  police,  whilst  the  others  remained 
to  take  charge  of  the  women  and  search  the  house* 

Uriah  Weeks  shortly  afterwards  came  to  the  house.  The 
women  called  out  to  him  that  the  police  were  there.  He  never* 
theless  came  in  and  was  taken  into  custody. 

On  searching  the  house,  which  was  a  house  with  two  rooms  on 
each  floor,  a  quantity  of  plaster  of  paris  was  found  in  a  cup- 
board up  stairs,  along  with  several  bottles  containing  lianids,  and 
some  bags  with  different  powders  in  them ;  but  no  eviaence  was 
given  of  what  their  contents  were.  There  was  also  found  in  a 
cupboard  in  a  room  down  stairs  an  iron  ladle,  such  as  might  have 
been  used  for  melting  metal,  and  on  the  hearth  in  one  of  the 
rooms  up  stairs  was  found  a  small  portion  of  white  metal,  and 
amongst  the  cinders  some  plaster  of  paris  moulds. 

It  was  proved  that  Uriah  Weeks  had  on  the  2nd  Alarch, 
thirteen  days  before  the  night  in  question,  passed  a  bad  half- 
crown,  but  there  was  no  evidence  to  show  that  the  bad  half-crown 
which  he  passed  had  been  made  in  the  mould  found  in  his  house 
on  the  15th  of  March. 

An  objection  was  taken  on  behalf  of  Uriah  Weeks,  that  there 
was  no  sufficient  evidence  to  show  that  he  had  the  possession  of 
the  moulds. 

By  2  Will.  4,  c.  24,  s.  21,  it  is  enacted  that  where  the  having 
any  matter  in  the  custody  or  possession  is  in  that  Act  expressed 
to  be  an  offence,  if  any  person  shall  have  any  such  matter  in  his 

Eersonal  custody  or  possession,  or  shall  knowingly  and  wilfully 
ave  any  such  matter  in  any  dwelling-house,  &c,  whether 
occupied  by  himself  or  not,  every  such  person  shall  be  deemed  to 
have  such  matter  in  his  custody  and  possession  within  the  meaning 
of  that  Act. 

I  left  the  case  to  the  jury,  who  found  the  prisoner  Uriah 
Weeks  guilty,  and  in  answer  to  a  question  from  me  said  that  they 
were  satisfied  that  he  knew  the  mould  was  in  his  house. 

He  was  afterwards  tried  and  convicted  of  uttering  the  base 
half-crown. 

Sentence  was  passed  upon  him  of  twelve  months'  imprison- 
ment for  that  offence,  and  concurrently  with  that  imprisonmenti 
penal  servitude  for  three  years  for  the  felony;  but,  as  I  had 
some  doubts  whether  there  was  sufficient  evidence  to  justify  a 
conviction  on   the   felony,  I   respited  the    sentence   of  penal 
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senritQcle  till  the  opinion  of  this  Court  could  be  obtained  upon        Rko 
thepoint.  ^J;^^ 

The  question  for  the  opinion  of  the  Court  is^  whether  there        .J^' 
was  sufficient  evidence  to  be  left  to  the  jury  on  the  charge  of       isei. 
felony?  ^.  -"^/w- 

No  counsel  appeared  for  the  prisoner.  ^««mLi  of 

G.  R.  N.   Samenet,  for  the    Crown,    was   stopped    by  the      mwiUia. 
Court 

Pollock,  C-B. — ^We  are  all  of  opinion  that  there  was  enough 
evidence  to  be  left  to  the  junr  to  enable  them  to  sav  whether  the 
mould  was  knowingly  and  feloniously,  and  without  lawful  excuse, 
in  the  custody  and  possession  of  the  Drisoner,  and  that  the  con- 
viction for  the  felony  must  be  affirmea.  It  was  found  in  a  house 
of  which  he  was  the  master,  and  it  was  there  apparently  for  a 
felonious  purpose*  In  order  to  prove  the  sdenter^  evidence  of 
other  substantive  offences  of  any  sort  having  a  tendency  to  prove 
guilty  knowledge  may  be  given.  If  a  man  is  charged  with  the 
commission  of  one  felony,  and  his  commission  of  another  offence 
has  a  tendency  to  prove  guilty  knowledge  on  his  part,  no  doubt 
you  may  give  evidence  of  that  fact  collaterally.  Ihis  conviction, 
therefore,  must  be  affirmed. 

Conmctum  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  April  27,  186L 

(Before  Pollock,  C.B.,  Williams,  Willes,  and  Black- 
burn, JJ.,  and  Wilde,  B.) 

Reg.  v.  James  TiT£.(a) 

Embezzlemeni^^Clerk  or  Servant — Commercial  Traveller. 

The  foci  of  a  commercial  traveller,  who  was  employed  by  the  prosecntor, 
being  paid  by  commission  and  being  at  liberty  to  obtain  orders  for 
others  than  the  prosecutor^  does  7iot  prevent  him  from  being  a  servant 
to  the  prosecutor,  liable  to  be  indicted  for  embezzlement  under  the 
7^8  Geo.  4,  c.  29,  s.  47. 

CASE  re3erved  for  the  opinion  of  this  Court  by  the  Recorder 
of  London. 

At  a  session  of  the  Central  Criminal  Court  holden  on  the  28th 
day  of  January,  1861,  James  Tite  was  tried  and  convicted  before 
me  on  an  indictment  which  charged  that  he  was  servant  to  Richard 
Adams  Ford,  and  by  virtue  of  his  employment  as  such  servant  he 
did  receive  the  sum  of  42.  I6s.  6d.  in  money^  for  and  on  account 
of  the  said  Richard  Adams  Ford,  his  said  master,  and  fraudulently 
and  feloniously  did  embezzle,  secrete  and  steal  the  said  money. 

It  was  proved  that  he  was  engaged  by  the  prosecutor  (who  was 
a  shirt  manufacturer)  as  a  commercial  traveller,  and  that  the 
agreement  between  them  was  that  he  should  be  paid  by  com- 
mission, and  that  he  was  at  liberty  to  obtain  orders  for  others  than 
the  prosecutor. 

It  was  also  proved  that  he  received  from  the  prosecutor  various 
samples  with  which  he  set  out  on  his  journey,  and  that  while  on 
that  journey  he  received  by  virtue  of  his  employment  the  sum 
charged  in  the  indictment,  for  which  he  did  not  account,  but  which 
he  fraudulently  appropriated  to  his  own  use.  He  never  returned 
the  samples  entrusted  to  him,  and  was  never  seen  by  the  prosecutor 
from  the  time  he  set  out  on  his  journey  until  he  was  taken  into 
custody. 

(a)  Reported  bj  J,  TnoMPSOH,  Esq^  Borrister-at-Law. 
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The  question  on  which  I  wish  for  the  decision  of  the  Court  for  ^^' 
consideration  of  Crown  Cases  Reserved  is : —  ^  jj^^^  Trb. 

Whether  there  was  any  evidence  of  the  prisoner  being  a  — 
servant,  as  alleged  in  the  indictment?  ^f^' 

The  prisoner  remains  in  custody  awaiting  judgment  Embeztkmeiu 

BU88ELL   Gurnet.  -^Clerhor 

Sleiffk  for  the  prisoner. — It  is  submitted  that  there  was  no  »^f(^» 
evidence  that  the  prisoner  was  a  servant  of  the  prosecutor,  as 
alleged  in  the  indictment  His  engagement  was  that  of  a  com- 
mercial traveller,  and  is  like  that  of  flie  prisoner  in  Beg.  v.  Walker 
(1  Dears.  &  BelL  600 ;  S.C.  8  Cox  Crim.  Cas.  1.)  In  that  case  the 
prosecutors,  manure  manufacturers,  engajged  the  prisoner,  who 
kept  a  refreshment-house  at  B.,  to  get  orders  which  were  supplied 
from  their  stores  at  B.,  under  the  prisoner's  control.  The  rent 
was  paid  by  the  prosecutors,  and  the  prisoner's  duty  was  to  collect 
money  and  pay  it  over  at  once ;  he  was  also  to  send  in  weekly 
accounts  of  sales  and  receipts.  He  was  to  be  paid  by  commission, 
and  was  called  agent  for  the  B.  district  The  prisoner  had  signed 
a  proposal  to  a  guarantee  sodety,  which  stated  that  his  salary  was 
1/.  per  year,  besides  commission,  and  the  prosecutors  had  agreed 
to  give  this  salary  of  1/.  per  year.  It  was  held  by  the  court  that 
he  was  not  a  servant  within  the  7  &  8  Geo.  4,  c.  29,  s.  47,  and 
that  he  could  not  be  convicted  of  embezzlement 

Pollock,  C.B. — Is  not  this  question  one  of  fact  for  the  jury  ? 
A  man  may  be  employed  as  a  tailor,  and  he  may  be  the  servant  of 
the  employer,  but  he  may  also  be  employed  as  a  tradesman,  and 
not  as  a  servant  A  commission  agent  is  a  separate  and  distinct ' 
occupation,  but  no  doubt  by  agreement  the  nature  of  the  occupa- 
tion may  be  such  that  he  may  be  the  servant  of  his  employer. 
There  may  be  a  servant  who  has  the  privilege  of  being  employed 
by  other  people. 

Sleigh. — There  is  no  evidence  of  the  existence  of  the  relation- 
ahib  of  master  and  servant  here. 

l*OLLOCK,  C.B. — ^The  evidence  is  ambiguous.  It  is  quite 
consistent  with  the  existence  or  non-existence  of  that  rela*- 
tion. 

Blackbubn,  J. — The  question  reserved,  as  I  understand,  is 
this.  Do  the  two  facts  set  out  in  the  case,  the  payment  by 
commission  and  the  liberty  to  obtain  orders  for  others  than 
the  prosecutor,  conclusively  show  that  the  prisoner  was  not  a 
servant? 

Sleigh. — No  doubt  the  view  once  taken  that  payment  by  com- 
mission prevents  a  person  from  being  a  servant  is  now  exploded  : 
and  Reg.  v.  Batty  (2  Moo.  C.  C.  267),  contrary  to  the  view  ex- 
pressed by  Parke,  B.,  in  Reg.  v.  Goadbody  (2  Car.  &  P.  667), 
decided  that  a  person  might  be  convicted  of  embezzlement  as  a 
servant,  though  at  the  same  time  he  was  employed  by  other 
persons.  But  on  the  facts  stated  in  the  case  it  is  ambiguous 
whether  the  prisoner  was  a  servant  or  not  He  was  not  bound  to 
obey  the  orders  of  Mr.  Ford. 
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Rbo.  Willes,  J. — Is  not  an  ordinary  commercial  traveller  bound  to 

Jamrs  TiTR.  ^"^^y  ^^^  orders  of  his  employer  as  to  the  price,  terms  of  payment, 

"  and  such  like  matters  ? 

!ffll  Sleiffk. — A  man  may  well  be  a  commercial  traveller  without 

JSnAezzfement   ^^^^K  *  servant. 

^aerk  or        WiLDE,  J, — The  difficulty  I  feel  is,  that  the  case  does  not  state 
terwmi.      ^yhat  he  was  employed  to  do,  but  merely  states  compendiously 
that  he  was  a  commercial  traveller* 

Blagkbubn,  J. — Can  it  be  said  that  if  a  commercial  traveller 
goes  on  a  journey  with  samples,  and  is  also  to  receive  moneys 
for  his  employer,  that  there  is  not  some  evidence  that  he  was  a 
servant  ? 

Skiffh. — He  goes  about  the  country  as  he  pleases,  and  is  not 
bound  to  get  any  orders.  It  is  like  the  case  of  Reff.  v.  M(^  (8 
Cox  Crim.  Cas.  421 ;  S.  C.  30  L.  J.  8 1,  M.C.)  where  the  prisoner  was 
appointed  by  letter  to  get  orders  upon  commission,  and  it  was  his 
duty  to  account  for  any  money  he  might  receive  immediately 
on  receipt  of  it,  and  it  was  held  that  this  did  not  mnke  him  a 
servant  within  the  statute.  In  that  case  Cockburn,  C.J.,  said, 
**  The  position  of  clerk  or  servant  implies  control."  Here  it 
was  not  incumbent  on  the  prisoner  to  obtain  any  orders  for 
Mr.  Ford.  Here  there  is  nothing  gusdem  generis  as  a  clerk  or 
servant. 

Williams,  J. — I  concurred  in  the  judgment  in  that  case,  on 
the  ground  that  it  was  not  found  to  be  any  part  of  the  prisoner's 
duty  to  receive  money* 

Mclntyrey  for  the  prosecution,  was  not  called  upon  to  ai^e. 

Pollock,  C.B.— We  arc  all  of  opinion  that  the  conviction  was 
ri^ht.  The  question  arose  at  the  trial  whether  there  was  any 
evidence  of  the  prisoner's  being  the  servant  of  the  prosecutor  as 
alleged  in  the  indictment.  The  occupation  of  a  commission  agent 
is  now  perfectly  well  known ;  he  may  be  employed  by  a  number 
of  persons  for  different  purposes,  and  yet  be  the  servant  of  none. 
Here  the  prisoner  was  employed  as  a  commercial  traveller  by  the 
prosecutor,  to  be  paid  by  commission,  but  with  permission  to  obtain 
orders  for  other  persons.  In  our  opinion  that  would  not  prevent 
him  being  servant  to  the  prosecutor.  We  understand  tnat  the 
object  of  the  Recorder  in  reserving  this  case  was  that  the  doubt 
which  had  been  expressed  by  Mr.  Baron  Parke  (now  Lord  Wens- 
leydale)  in  Rex.  v.  Goodbody  might  be  cleared  up.  That  has  now 
been  cleared  up,  and  the  conviction  must  be  affirmed. 

Williams,  J.  —  I  am  of  the  same  opinion.  The  case  of 
Reg  V.  Batty  not  only  decided  that  the  prisoner  was  not  the  less  a 
servant  because  he  was  employed  by  other  persons  at  the  same 
time,  but  that  the  employment  for  wages  made  him  a  servant. 
That  is  applicable  to  this  case,  unless  the  payment  by  commission 
makes  a  difference.  That,  however,  is  only  a  mode  of  receiving 
wages. 

WiLLES,  J.-^I  am  of  the  same  opinion. 

Blackbukn,  J. — I  am  of  the  same  opinion. 
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Wilde,  J.— I  am  of  the  same  opinion.     The  case  of  Reg.  v.       ^• 

May  18  an  authority  in  favour  of  the  conviction,  for  Cockburn,  jamim  Titb. 

C. J.,  there  says  a  traveller  is  under  the  control  of  his  several       

employers,  he  is  bound  to  go  here  and  there,  and  to  do  this  and  that       ]^- 

according  to  orders.  EuJ>ezzhment 

Conviction  affirmed.         —Clerk  or 

Mervant, 
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April  2m,  186L 

(Before  Pollock,  C.B.,  Williams,  Willes  and  Blackburn,  J  J. 

and  Wilde,  B.) 

Reo  r.  Owen  I?BiTCHARD.(a) 

Larceny — Ownership  of  property — Joint-stock  bank — 7  Geo.  4,  c.  46, 
s.  9—7  Geo.  4,  c.  64,  s.  14. 

In  an  indictment  for  larceny  the  properly  was  laid  to  be  in  J.  C.  G.^  the 
manager  of  the  Dudley  and  West  Bromwich  Bank.  The  property 
belonged  to  the  banking  company^  a  joint-stock  company  consisting  of 
more  than  twenty  partners,  out  no  registration  of  it  or  appointment  of 
any  manager  or  public  officer  was  proved.  The  indictment  was 
amended  at  the  trial,  by  laying  the  property  in  P.  JV.  and  others,  P.  W. 
being  one  of  the  partners: 

Held,  that  the  ownership,  as  amended,  was  rightly  laid  under  7  Geo.  4, 
e.  64,  s.  1 4,  and  that  it  need  not  have  been  laid  in  the  public  officer 
{presuming  there  to  have  been  one),  under  7  Geo.  4,  c.  46,  s.  9. 

CASE  stated  by  Channell,  B.,  for  the  opinion  of  this  Court. 
The  prisoner,  Owen  Pritchard,  was  convicted  before  me,  at 
the  last  Assizes  for  Denbighshire,  of  stealing  8lbs.  weight  of  brass. 
The  conviction  is  to  be  taken  to  be  correct,  subject  only  to  the 
question  whether  the  indictment  sufficiently  describes  the  owner- 
ship of  the  property  which  is  the  subject  thereof. 

The  property  charged  to  be  stolen  consisted  of  certain  brasses  or 
caps  which  had  formed  part  of  an  engine  and  machinery  used  in 

(«)  Reported  by  Joiix  Thompsox,  Ksq.,  BarrUter-at>Lavr, 
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Kbg.-       the  working  of  eoUierj  works,  known  as  '*  The  Lly wemian  Col* 


Ucry  Works; 


Pkitchabd.       The  indictment  on  which  the  prisoner  was  arraigned,  and  to 

which  he  pleaded*  described  the  property  aa  the  property  of  ^  John 

l!!i-       Cleyeland  Green>  "^    "^  '  *^    "^ 

jjorcemf—        Edward  Green  was  called  as  a  witness  for  the  prosecution.     He 

Otemrthip  of  gworc,  **  that  he  was  the  son  of  John  Cleyeland  (ireen ;  that  John 

yroptHy,    Cleyeland  Green  was  the  manager  of  the  Dudley  and  West 

Bromwich  Bank ;  that  he  was  sent  by  his  father  to  reside  near  the 

colliery  works ;  that  he  had  the  engines  and  works  belonging  to  the 

colliery  under  his  care  at  the  time  when  the  brasses  and  caps  were 

seyered  and  taken  from  the  machinery ;  that  he  could  not  actually 

say  that  he  was  a  seryant  of  the  company,  but  that  he  receiyed  from 

his  father  payment  for  taking  charge  of  the  machinery  and  works ; 

that  he  belieyed  the  money  came  from  the  company ;  that  with 

money  he  got  from  his  father  he  paid  the  men  on  the  works ;  and 

that  the  engines  and  machinery  belonged  to  the  Dudley  and  West 

Bromwich  Uompany." 

No  registration  of  the  Dudley  and  West  Bromwich  Company  as 
a  joint-stock  company,  or  of  the  appointment  of  any  manager  or 
public  officer  thereof^  was  proyed. 

It  was  objected  by  the  prisoner's  counsel  that  the  ownership  of 
the  property  in  John  Cleyeland  Green  was  not  proyed. 

The  witness  stated  that  Philip  Williams  was  one  of  the  partners 
in  the  Dudley  and  West  Bromwich  Bank ;  that  there  were  more 
than  twenty  partners  or  shareholders  in  the  bank ;  and  that  it  was, 
as  he  understood,  a  joint-stock  banking  company. 

I  was  thereupon  requested  to  amend  the  indictment.  I  did  so 
by  striking  out  the  words  John  Cleyeland  Green,  and  stating  the 
property  to  be  the  property  of  "  Philip  Williams  and  others.** 

The  prisoner  was  conyicted  and  sentenced,  and  is  now  under* 
going  his  sentence. 

On  the  same  day  on  which  he  was  tried,  and  shortly  before  the 
yerdict  was  rccoided,  my  attention  was  called  by  the  prisoner's 
counsel  to  the  statutes  and  cases  collected  in  Archbold's  Criminal 
Law,  14th  edit.,  pp.  36  and  37.  ^ 

I  then  reseryed  for  the  opinion  of  this  Court  the  question 
whether,  upon  the  eyidence  set  out,  the  ownership  of  the  property 
was  su^ciently  described  in  the  indictment  as  amended ;  and  if 
not,  whether  the  description  in  the  indictment  before  the  amend- 
ment was  made  was  sufficient,  if  that  question  could  after  the 
amendment  be  pronerly  reseryed. 

The  question  submitted  is,  whether  the  indictment  as  amended, 
or  as  it  stood  before  amendment  (supposing  it  can  in  its  original 
form  be  referred  to),  sufficiently  described  the  ownership  of  the 
property  according  to  the  eyidence,  to  sustain  the  conyiction? 

W.  P.  Channell. 

Mclntyre,  for  the  prisoner. — It  is  submitted  that,  after  the 
amendment  had  once  been  made,  and  the  yerdict  recorded,  the 
judge  had  no  power  to  amend  further,  and  that  the  property  was 
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wrongly  laid  to  be  in  Williams  and  otbeitu    It  ou  jht  to  have  been       ^<>* 
laid  to  be  in  the  publio  officer  of  the  banking  company.    The       q^'^^ 
39  &  40  6ea  3^  c.  28,  s.  15,  provides  that  no  other  bank  than  the   pRncuARn. 
Bank  of  England  shall  be  established  or  allowed  by  Parliament,       — 
and  that  it  mall  not  be  lawful  for  any  number  of  persons  exceeding       |^' 
six  to  issue  notes  payable  on  demand  at  any  less  time  than  six     Larcmy-^ 
months,  during  the  continuance  of  the  privileges  granted  by  that  Ownership  of 
Act  to  the  Bank  of  Engknd.     Then,  taking  this  to  be  a  joint-     ^''^^y- 
stock  company,  and  to  consist  of  more  than  six  partners,  it  must 
have  a  puolic  officer  according  to  the  7  Geo.  4,  a  46,  s.  4.    And 
then  sect.  9  enacts,  ^^  That  aU  indictments,  informations  and  pro- 
secutions by  or  on  behalf  of  such  co-partnership  for  any  stealing  oir 
embezzlement  of  any  money,  goods,  effects,  &c.,  or  other  property 
of  or  belonging  to  such  copartnership,  or  for  any  fraud,  forgery, 
or  crime  or  offence,  committed  against  or  with  intent  to  injure  or 
defraud  such  copartnership,  shall  and  lawfully  may  be  had,  pre- 
ferred and  carried  on  in  the  name  of  any  one  of  the  public  officers 
nominated  as  aforesaid  for  the  time  being  of  such  copartnership.'' 

WiLLES,  J. — Under  the  7  &  8  Vict.  c.  113,  the  property  may 
be  laid  to  be  in  the  body  corporate. 

Mclntyre. — But  there  is  no  evidence  that  this  company  was  in^ 
corporated  under  the  7  &  8  Vict,  c  113. 

Bollock,  C.B. — May  any  one  go  and  steal  their  property  if 
they  have  not  appointed  a  public  officer  ? 

WiLDB,  J. — ^That  is,  if  they  have  not  complied  with  the  statute* 

Mclntyre. — It  is  to  be  assumed  that  the  company  has  acted 
legally  and  appointed  a  public  officer.  The  words  **  shdl  and  may  " 
in  the  9th  section  are  obligatory;  and  in  Chapman  v.  Mtlvain 
(5  Ex.  61)y  where  all  the  cases  upon  this  point  were  reviewed,  it 
was  held  that  a  joint-stock  banking  company  under  the  7  Geo.  4, 
c.  46,  were  bound  to  sue  in  the  name  of  their  public  officer.  In 
JReff.  V.  Beard  {S  C.  &  P.  143),  which  was  referred  to  in  the  judg- 
ment in  Chapman  v.  Milvain,  Coleridge,  J«,  intimated  an  opinion 
that  a  registered  joint-stock  banking  company  was  not  bound  to 
prosecute  in  the  name  of  their  public  officer,  but  the  point  was 
not  argued. 

Blackbubn,  J. — How  do  you  reconcile  your  construction  of 
the  7  Geo.  4,  c.  46,  s.  9,  with  sect.  14  of  the  subsequent  Act, 
7  Geo.  4,  c.  64?  **And  in  order  to  remove  the  difficulty  of 
stating  the  names  of  all  the  owners  of  property  in  the  case  of 
partners  and  other  joint  owners,  be  it  enacted,  that  in  any  indict- 
ment or  information  for  anv  felony  or  misdemeanor,  wherein  it 
shall  be  requisite  to  state  the  ownership  of  any  property  what- 
soever, whether  real  or  personal,  which  shall  belong  to  or  be  in  the 
possession  of  more  than  one  person,  whether  such  persons  be 
partners  in  trade,  joint  tenants,  parceners  or  tenants  in  common,  it 
shall  be  sufficient  to  name  one  of  such  persons,  and  to  state  such 
property  to  belong  to  the  person  so  named,  and  another  or  others, 
as  the  case  may  be,  &c ;  and  this  provision  shall  be  construed  to 
extend  to  all  joint-stock  companies  and  trustees," 
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^*®-  Mclntyre. — That  means  all  ordinary  joint-stock  companies,  not 

OwEx       suck  an  one  as  this,  regulated  by  a  peculiar  statute*    In  Arohbold*s 

Pbitcharo»  ^  Pleading  and  Evidence  in  Criminal  Cases,''  p.  35,  12th  edit.,  it  is 

—-        said  that  it  would  seem  now  to  be  settled  that  the  property  must 

*       be  laid  in  the  public  officer  of  the  company.  2  Buss,  on  ^^  Crimes," 

Larcenf—     104,  was  also  referred  to. 

Ownenkip^  of  y^  Williams^  for  the  prosecution,  was  not  called  upon  to  ai^ae* 
piopertif.  Pollock,  C.B. — We  are  all  of  opinion  that  the  question  sub- 
mitted to  us,  whether  the  indictment  as  amended  sufficiently 
described  the  ownership  of  the  property,  must  be  answered  by 
saying  that  it  did.  The  7  &  8  Geo.  4,  c.  64,  s.  14,  expressly 
applies  to  the  case  of  partnership  and  joint  owners,  and  to  all  joint- 
stock  companies  and  trustees,  and  provides  that  it  shall  be  sufficient 
to  name  one  of  such  persons,  and  to  state  such  property  to  belong 
to  the  person  so  named  and  another  or  others,  as  the  case  may  be. 
It  cannot  be  supposed  that,  although  their  banking  business  may 
not  have  been  carried  on  according  to  law,  they  were  not  possessed 
of  the  [>roperty.  They  were  the  possessors  of  it,  and  the  posses- 
sion of  it  was  properly  laid  to  be  in  the  one  partner  named  and 
others,  within  tiie  meaning  of  the  7  Geo.  4,  c.  64,  s.  14.  The  con- 
viction, therefore,  will  stand. 

Williams,  J. — I  am  of  the  same  opinion.  Chapman  v.  Mihain 
would  bind  us  to  the  extent  that  in  a  civil  action  tne  words  ''shall 
and  may,"  in  7  Geo.  4,  c.  46,  s.  9,  are  imperative,  and  that  an 
action  cannot  be  maintained  in  such  a  case  in  the  name  of  any 
other  person  than  the  public  officer.  But  the  question  is,  whether 
that  decision  applies  to  an  indictment.  The  7  Geo.  4,  c  64,  &  14, 
makes  it  plain  that  it  does  not,  and  that  an  indictment  which  states 
the  property  to  belong  to  one  member  by  name,  and  others,  is 
good.  That  provision,  it  is  expressly  enacted,  shall  be  construed 
to  extend  to  all  joint-stock  companies.  This  is  a  joint-stock 
company,  and  the  7  Geo.  4,  c.  64,  s.  14,  is  the  last  provision  on 
the  subject. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed 
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COURT  OF  CRIMINAL  APPEAL. 

June  ly  1861. 

(Before  Cockbubn,  C.J.»  Pollock,  C.B.^  Mabtin,  B.^ 
WiLLES,  J.,  and  Wilde,  B.) 

Reg.  r.  John  Parkee  and  George  Parker,  (a) 

Conjeiswn — Tndvcement  by  accomplice — Presence  of  prosecutor  and 

police, 

A  polieeman  and  the  proeeeutor  went  into  a  room  where  the  prisoners 
were^  and  the  policeman  charged  one  with  stealing  the  prosecutor*s 
hopsy  and  the  other  with  receiving  them,  knowing  them  to  be  stolen, 
A  third  person  in  company  with  the  prisoners,  who  was  also  at  the 
same  time  charged  by  Ae  policeman  with  the  stealing,  said  to  one  of 
the  prisoners,  '*  fVelly  John,  you  had  better  tell  Mr.  W,  (Jlie  pro- 
secutor) the  truth,**  Neither  the  prosecutor  nor  the  policeman  dissented 
or  remarked  upon  this  advice,  whereupon  the  prisoner  John  made  a 
statement  in  the  nature  of  a  confession : 

Heldy  that  this  statement  was  admissible  in  evidence,  the  circumstances 
not  being  such  as  to  exclude  or  protect  U  as  a  privileged  com* 
munication. 

JOHN  PARKER  and  George  Parker  were  tried  before  me 
at  the  last  General  Quarter  ^ssions  for  the  county  of  Denbigh, 
on  an  indictment  charging,  in  the  first  count,  the  prisoner  John 
Parker  with  stealing  a  quantity  of  hops,  the  property  of  Peter 
Walker,  his  master,  and  in  the  second  count,  George  Parker 
with  receiving  the  same  hopp,  knowing  them  to  have  been 
stolen. 

It  wasproved  at  the  trial  that  the  prisoner  John  and  a  brother 
named  William  Parker  were  in  the  service  of  the  prosecutor,  who 
was  a    brewer  in  Wrexham,  and  the  prisoner  George  kept  a 

Eublic -house  in  Wrexham.  On  the  6  th  March  a  policeman  named 
iamb  went  to  George  Parker's  house,  where  John  and  William 
then  were,  and  bv  permission  of  George  searched  the  house. 
Lamb  found  some  hops  in  two  bags  in  a  room  up  stairs.    He  camf 

(a)  Reported  bj  Jo9K  TBOMnoor,  Esq.,  Barrister>*t-L«w. 
vol-  VIII,  2  H 
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Bkg.        down  stairs,  and  sent  for  Mr.  Walker,  the  prosecutor,  who  went 
rAifRKii.     ^^^^  Lamb  into  a  parlour  in  George's  house,  in  which  were 

assembled  John,   William,   and    George  Parker.     Lamb  there 

^^'  chai*ged  William  and  John  with  stealing  the  hops,  and  George 
CunfeMion^  with  receiving  them,  knowing  them  to  be  stolen.  Upon  hearing 
AdfmssibiiUff,  this  William  said,  *'  Well,  John,  you  had  better  tell  Mr.  Walker 
the  truth."  Neither  the  prosecutor  nor  the  policeman  dissented 
from  or  remarked  upon  William's  advice,  whereupon  John  said, 
"  I  will  tell  the  truth ;  I  did  take  some  hops  and  I  must  risk  it." 
Lamb  then  took  the  three  brothers  to  the  Bridewell,  and  on  their 
way  there  John  of  his  own  accord  t^aid :  ^*  I'll  tell  you  how  I  got 
them  hops  in  the  small  bag.  I  was  putting  some  in  the  cask^  and 
there  was  more  than  I  wanted,  and  I  took  them.  I  did  not  think 
it  was  any  harm." 

The  three  brothers  were  shortly  afterwards  taken  before  the 
magistrates,  when  William  was  discharged,  but  tlohn  and  George 
were  committed  for  trial. 

At  the  trial  it  was  objected  by  the  counsel  for  the  prisoner^^ 
upon  the  authority  of  Reff.  v.  Sarah  Taylor^  8  Car.  &  P.  733  (a) ; 
Rex  V.  Spencer^  7  Car.  &  P.  776  (6);  and  Rex  v.  Pauntney, 
7  Car.  &  P.  302  (c),  and  other  cases  which  he  then  cited^  that  the 
confession  of  John,  being  one  continuing  confession,  ought  not  to 
be  received  in  evidence,  as  being  made  after  an  inducement  to 
confess.     That,  although   the  inducement  was  not  made  by  a 

(a)  Id  Reg.  v.  S<trak  Taylir't  case  the  facU  were  these : — Upon  an  indictment  for  setting 
fire  to  the  house  of  R.  Lyford,  it  appeared  that  on  the  morning  of  the  fire  the  prisoner,  who 
was  tlie  servant  of  the  prosecutor,  was  sent  for  into  the  parlonr,  in  which  Mrs.  -Lyford  and 
Mr.  Winders  were,  and  that  Mr.  Winders,  who  was  not  a  constable,  or  in  anj  office  or 
•nthoritj,  said  to  tlie  prisoner,  "  Yon  had  better  tell  how  you  did  it,"  and  that  thereupon  she 
made  an  answer.  Patteson,  J.,  said,  '*It  was  the  opinion  of  the  judges  that  evidence  of  aiij 
confession  is  receivable  unless  there  has  been  some  inducement  held  out  by  some  person  in 
authority,  and  in  this  case  I  should  have  received  the  evidence  of  the  statement  made  to 
Mr.  Winders,  if  the  indnoement  had  been  held  out  bj  him  alone.  But  here  the  induceaMOt 
does  not  rest  with  him  alone,  because  Mrs.  Ljford,  who  was  the  wife  of  the  prosecutor,  and 
also  the  mistress  of  the  prisoner,  was  present  with  Mr.  Winders,  tuid  rnvst,  as  the  €3j>re$9ed 
no  du^BtU^be  taken  to  have  eanctioned  the  inducement,  I  think,  therefore,  that  the  induce- 
ment must  be  taken  as  if  it  had  been  held  out  bj  Mrs.  Ljford,  who  was  a  person  in  authority 
over  the  prisoner,  and  that  therefore  tlie  evidence  is  inadmissible." 

(6)  In  Rex  v.  ^tencer,  7  C.  &  P.  776,  it  was  proved  that  after  the  prisoner  David  Speneer 
was  in  custody  ,he  was  told  by  a  person  who  was  neither  prosecutor  nor  constable,  nor  had  any 
authority  of  any  kind,  that  it  would  be  better  for  him  to  confess,  and  that  upon  that,  be  made 
a  statement  Parke,  B. — **  Mr.  Canrington,  if  you  wish  me  to  receive  evidenoe  pf  this  oon- 
fession  I  will  doso  ;  but  I  ought  to  tell  yon  that  there  is  a  dificrence  of  opinion  among  the 
judges  whether  a  confct»ion  made  to  a  pcraon  who  has  no  authority  after  an  uduoement  held 
out  by  that  person  is  receivable.  Some  of  the  judges  think  it  is  receivable,  and  others  think 
that  it  is  not  so.  If  I  receive  it  I  shall  reserve  the  point  for  the  consideration  of  the  judges, 
•od  if  they  should  think  that  I  should  not  have  received  it,  the  prisoner  will  be  pardoned.  If 
yoQ  have  no  other  evidence  I  certainly  will  receive  it,  but  if  you  liave,  you  will  consider  whether 
you  bad  better  press  it 

(o)  In  Rex  v.  Pottntnof  the  constable  who  took  the  prisoner  Pountney  into  custody  was 
esllid  to  prove  a  confession  made  by  the  prisoner  to  the  Undlord  of  the  inn  to  which  be  was 
taken  immediately  after  his  apprehension.  It  appeared  that  the  constable  was  present,  and 
had  the  prisoner  in  his  cnktody  wlien  the  confession  was  procured  by  induceroenta  hekl  out  by 
the  hinkeeper,  and  that  the  constable  who  was  present  dkl  not  eantioo  the  prisoosr  in  any 
way.  Aklenon^  B. — ^'Tbis  is  a  point  well  worthy  of  consideration.  I  have  a  Ytrj  strong 
opinion  against  iti»  ndniid^ibility,  but  as  there  are  opinions  which  I  am  bound  to  respect  opposed 
to  my  own,  I  think  I  had  better  receive  the  evidence,  and  if  it  should  become  necessary  I  irill 
fftvrn  the  point  for  theconsi^enitiQn  of  the  judges." 
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person  in  autliority*  vet  being  made  in  the  presence  and  hearing 
of  two  persons  in  authority,  namely,  the  prosecutor  (prisoner's 
master)  and  the  policeman  who  had  just  ci;urged  the  prisoner, 
they  had  by  their  silence  acquiesced  in  and  adopted  the  induce- 
ment, and,  that  as  there  was  no  other  evidence  of  the  stealing, 
John  could  not  be  convicted  of  stealing,  and  George  must  con- 
sequently be  acquitted  of  receiving. 

I  directed  the  jury  that  the  inducement  or  advice  being  that  of 
a  person  made  at  the  time  when  he  himself  was  charged  with  a 
similar  offence  as  the  person  induced  to  confess^  must  be  looked 
upon  merely  as  the  inducement  of  an  accomplice ;  and  that  there 
having  been  no  threat  or  promise  of  favour  with  respect  to  the 
offence  charged  against  the  prisoner  held  out  by  anv  person  con- 
cerned in  apprehending,  examining,  or  prosecuting  him,  or  by  the 
person  to  whom  the  subsequent  confession  was  made,  there  was 
nothing  to  exclude  or  invalidate  it. 

The  jury  found  John  guilty  of  stealing,  and  George  of  receiving, 
but  I  deferred  sentencing  them  until  the  opinion  of  the  Court  of 
Criminal  Appeal  should  have  been  taken  upon  the  point  raised  by 
the  prisonei^s  counsel. 

If  the  confession  was  under  the  circumstances  receivable  the 
conviction  to  stand,  otherwise  the  prisoners  to  be  acquitted. 

The  prisoners  are  out  on  baiL 

Thomas  Hughes,  Chairman. 

No  counsel  appeared  to  aigue  on  either  side. 


Bbo. 

V. 

Par&bb. 
1861. 


CkmfeMm 
Admisiilrifitff, 


By  the  Court, 


Conviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

April  27th,  18C1. 

(Before  Pollock,  C.B.,  Willlims,  J.,  Willeb,  J., 
Blackburn,  J.,  and  Wilde,  B.) 

Reg.  v.  James  Bramley.  (a) 

Larceny-^Fahe  pretence — Obtaining  goods  by  an  artifice. 

Prisoner  went  to  a  colliery  professedly  to  buy  a  load  of  the  best  soft  coal; 
the  cart  was  accordingly  loaded  by  the  prosecutor's  servant  with  thai 
description  of  coal.  It  was  the  prisoner's  duty  then  to  have  gone  wiih 
the  cart  to  the  weighing  machine  and  had  it  weighed^  and  thin  to  have 
paid  the  weighing  clerhfor  it.  He^  however ^  previously  to  going  to  the 
weighing  machine,  covered  over  Hie  top  of  the  coal  in  the  cart  with  a 
very  inferior  descr^iion  of  coal  called  "  slach"  and  (hen  went  with 
tlie  cart  to  the  weighing  machine  and  told  the  weighiftg  clerh  that  he 
had  got  *' stack  i'  the  clerk  weighed  the  cart  and  charged  for  it  as  con- 
taining  "  slack  "  only.  The  prisoner  paid  for  the  coal  as  ^^slacky"  and 
left  the  colliery : 

Held,  that  the  property  in  the  soft  coal  had  not  been  parted  with,  and  that 
the  prisoner  could  be  convicted  of  larceny. 

CASE  reserved  for  the  opinion  of  this  Court : — 
At   the  last  Nottingnamshire   Quarter   Sessions    held    at 
Nottingham,  James  Bramley  was  indicted  for  feloniously  stealing, 
on  the  1 9th  day  of  November  last,  at  Basford,  15  cwt  of  coal,  of 
the  value  of  8*.  6rf.,  the  property  of  Thomas  North. 

The  prosecutor  was  the  owner  of  a  colliery.  The  prisoner  was 
n  higgler,  and  in  the  habit  of  coming  to  the  colliery  to  purchase 
coal.  Both  coal  and  small  coal  or  slack  were  sold  by  retail  at  the 
colliery  to  higglers  and  others,  but  it  was  proved  that  none  (except 
to  certain  private  customers  of  Mr.  North,  with  whom  an  account 
was  kept)  was  allowed  to  be  taken  away  until  it  had  been  paid 
for,  ana  that  when  the  carts  were  loaded  they  were  taken  to  the 
prosecutor's  weighing  machine  in  the  colliery  yard,  where  the 
weight  and  price  of  the  coals  having  been  ascertained,  the  coals 

(a)  Reported  hj  John  Thompsom,  Esq.,  Banritter-at-lAW, 
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were  paid  for  to  the  prosecutor's  clerk  in  charge  of  the  weighing       ^'»' 
machine.  ^     ^  ^  Bbamlet. 

The  weighing  machine  is  at  the  entrance  of  the  prosecutor's  yard,       

and  so  placed  that  carts  entering  and  passing  out  of  the  yard  have       ^^* 
to  pass  the  machine^  and  within  view  of  the  clerk  in  charge  of  ir,  y^i^  prtuneu 
and  as  the  carts  go  into  the  yard  empty  they  are  weighed.    On    -^Laroa^. 
returning  loaded  they  are  again  weighed,  and  from  the  gross  weight 
so  ascertained  the  weight  of  the  empty  cart  is  deducted,  and  the 
residue  is  taken  to  be  the  net  weight  of  the. coals  in  the  cart. 

The  prisoner,  having  frequently  before  the  day  in  question  fetched 
coals  from  the  prosecutors  yard,  was  acquainted  with  the  above 
regulations,  and  knew  that  he  would  not  be  permitted  to  take 
coals  out  of  the  yard  until  they  had  been  weighed  and  paid  for  as 
above  mentioned. 

The  price  of  soft  coal  was  about  double  that  of  slack. 

On  the  day  named  in  the  indictment,  the  prisoner  brought  his 
cart  to  the  colliery,  and  said,  ^'  I  want  a  load  of  the  best  soft  coal." 
The  cart  was  loaded  with  the  best  soft  coal  by  a  servant  of  the 
prosecutor,  whose  business  it  is  to  load  the  carts  of  the  customers, 
assisted  by  the  prisoner  himself. 

Having  finished  loading  the  coals,  the  prosecutor's  servant  went 
away  to  his  work  in  another  part  of  the  yard,  leaving  the  prisoner 
to  take  his  cart  to  the  weighing  machine  to  be  weighea,  which 
ought  at  once  to  have  been  done. 

jNear  the  place  where  the  coals  was  so  loaded  was  a  heap  of 
slack,  and  after  the  prosecutor's  servant  had  left  the  prisoner,  as 
before  mentioned,  the  prisoner  (as  appeared  by  a  statement  subse- 
quently made  by  him;  placed  a  quantity  of  this  slack  on  the  top  of 
the  load  of  soft  coal,  thereby  covering  over  the  coal  and  makmg 
the  cart  appear  to  be  loaded  with  slack  only. 

The  pnsoner  then  took  the  cart  to  the  weighing;  machine,  and 
the  clerk  in  charge  of  the  machine  said  to  the  pnsoner,  ^^  What 
have  you  got?"  "He  said,  "  slack."  The  clerk,  seeing  only  slack 
in  the  cart  thereupon  weighed  the  cart,  and  charged  the  prisoner 
for  the  load  as  slack,  and  the  prisoner  paid  such  charge  and  went 
away  with  his  cart.  Had  the  cart  contained  slack  only,  the  amount 
paid  by  the  prisoner  was  all  that  would  have  been  due  irom  him ; 
but,  as  the  fact  was,  the  sum  paid  by  the  prisoner  was  considerably 
less  than  the  real  price  of  the  load. 

Shortly  after  the  prisoner  had  gone  away,  the  weighing  clerk 
having  communicatee!  with  the  prosecutor's  servant,  who  had 
loaded  the  prisoner's  cart  with  the  coal,  as  before  mentioned,  sent 
after  the  prisoner,  who  was  overtaken  with  the  cart  on  the 
highway,  proceeding  towards  Nottingham.  The  prisoner  returned 
with  the  messenger  to  the  prosecutor's  yard,  ana  was  charged  by 
the  clerk  with  oDtaining  soft  coal  as  slack.  The  prisoner  said  to 
the  clerk,  ^^  What's  the  difference  and  I  will  pay  you,  and  we  will 
have  no  more  bother  about  it?"  The  derk  said,  *^ Oh, shan't  we?" 
Prisoner  said,  ^^  It's  the  first  time  I  have  done  anything  of  the  kind 
before,  and  I'll  never  try  it  any  more."  The  clerk  told  the  prisoner 
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^■^       the  difference  in  the  price  between  slack  and  the  beet  soft  eonl^and 
BaAXLBT.    ^^^  prisoner  paid  the  clerk.     The  prisoner  said^  ^'  You  have  not 

'    said  anything  about  it^  have  you  ?**    The  derk  said,  '*  I  have^  and 

1861.       shfill  say  more."    The  prisoner  then  went  away,  and  the  clewk 

Fahe  ptdmett  8*^®  information  of  the  facts  to  his  employer. 

— /^oroei^.        The  prisoner's  counsel  submitted  that  there  was  no  case  to  go  to 

the  jury  to  chaif^e  the  prisoner  with  stealins  the  coal,  and  tiiat  if 

there  was  any  offence  committed,  it  would  be  obtaining  the  coal 

under  iiilse  pretences. 

The  Court  overruled  this  objection,  and  told  the  jury  that  if 
they  were  of  opinion  that,  the  prisoner  at  the  time  when  he  went 
to  the  colliery  for  the  coal  intended  fraudulently  to  take  the  same 
away  and  appropriate  it  to  his  own  use,  on  paying  for  the  soft  coal 
the  price  of  sUck  onlpr,  and  that  he  actually  carriea  out  his  intention 
by  fraudulently  placing  slack  over  the  soft  coal,  and  making  the 
false  representation  aTOve  mentioned  to  the  weighing  clerk,  they 
miffht  convict  the  prisoner  of  larceny  of  the  coal. 

The  jury  found  the  prisoner  guilty  of  larceny,  but  the  court  of 
quarter  sessions  respited  judgment  until  the  next  quarter  seasons, 
and  discharged  the  prisoner  upon  his  own  recognizance,  with  two 
sureties,  to  appear  at  the  next  sessions  to  receive  judgment,  should 
the  Court  for  Crown  Cases  Reserved  be  of  opinion  that  he  was 
properly  convicted. 

The  opinion  of  the  Court  for  the  consideration  of  Crown  Cases 
Beserved  is  requested  whether  the  prisoner  was  rightly  convicted 
of  larceny? 

Cave^  for  the  prisoner. — Tt  is  submitted  that  the  conviction  of 
the  prisoner  for  larceny  was  wrong.  Although  the  evidence  might 
be  suffident  to  support  an  indictment  for  obtaining  the  coal  by 
false  pretences,  the  authorities  show  that  it  is  not  sufficient  to 
support  larceny.  The  distinction  between  false  pretences  and 
larceny  is  laid  aown  in  2  East,  P.  C.  688,  and  a  number  of  cases 
dted,  which  show  that  where  the  intention  of  the  prosecutor  is  to 
part  with  the  property  in  the  thing  obtained  by  the  prisoner,  it  u 
a  case  of  false  pretences;  and  where  the  intention  is  to  part  with 
possession  only  of  the  property,  it  is  a  case  of  larceny.  In  Reg.  v. 
Fatrhes  (2  East  P.  C.  67),  the  defendant  bought  goods  and  desired 
them  to  be  sent  to  him  with  a  bill  and  receipt,  and  the  shopman 
who  took  them  left  them  upon  being  paid  for  them  by  two  billsi 
which  turned  out  to  be  mere  fabrications.  The  Judges  held  that 
this  was  not  larceny,  because  the  prosecutor  had  parted  with  the 
property  as  well  as  the  possession.  So  in  Rtg.  v.  Jaekion  (Buss.  & 
Moo.,  119),  where  the  prisoner  was  indicted  for  stealing  a  dtamond 
brooch  and  other  articles,  and  it  appeared  that  they  had  been 
pledged,  and  that  the  prisoner  obtained  them  and  some  money  from 
a  pawnbroker's  servant,  by  pretending  to  deposit  another  pledge 
ofgreikter  value  in  Keu  of  them,  it  was  held  that  it  was  not  larceny 
because  the  servant,  who  had  a  general  authority  from  the  master, 
parted  with  the  property  and  ownership,  and  not  merely  with  the 
possession. 
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Williams,  J.— The  difference  between  that  case  and  the       ^• 
present  is  this,  the  pawnbroker's  servant,  having  a  general  autho-     bbamW 
rity,  was  induced  to  part  with  the  property  in  the  old  pawn ;  but        — 
in  the  present  case  the  cart  was  not  to  be  allowed  to  go  out  of  the       ]^ 
prosecutor's  yard  without  payment  of  the  price  of  the  coal.    ^  ^      FaUe  prtntncta 

Cave. — This  is  the  converse  of  the  orainary  case  of  obtaining  -^larotwy. 
money  by  false  pretences.  The  Court  must  be  satisfied  that  the 
prisoner  could  not  have  been  convicted  of  obtiuning  the  defendant's 
coal  by  false  pretences.  If  the  soft  coal  had  been  of  nearly  the 
same  value  as  the  slack,  would  it  have  amounted  to  larceny  ?  Here 
there  is  strong  reason  for  saying  that  the  property  in  the  soft  coal 
had  been  parted  with. 

Wilde,  J. — Suppose  the  case  of  a  shop,  in  one  part  of  which 
the  customer  selects  the  goods,  and  then  has  to  take  them  to  another 
part  for  the  purpose  of  having  the  bill  made  out  and  paving  for 
them,  but  that  instead  of  taking  the  goods  to  that  part  to  have  the 
bill  made  out  and  paying  for  them,  the  man  slips  away  with  the 
goods  without  paying  for  them. 

Cave. — In  sucli  a  case  there  would  be  no  consent  at  all  to  the 
man's  taking  away  the  goods. 

Wilde,  J. — Here  tne  weighing  clerk  consented  only  to  the 
carrying  away  slack,  not  the  soft  coal  which  was  invisible. 

Cave. — Here  it  is  contended,  the  clerk  intended  to  part  with  the 
cart  load  of  coal  which  was  standing  before  him. 

Boden,  for  the  prosecution,  was  not  called  upon  to  argue. 

Pollock,  C.B. — We  are  all  of  opinion  that  the  conviction  was 
right  This  case  does  not  at  all  differ  from  that  'which  was 
suggested  by  my  brother  Wilde — viz.,  where  a  man  receives  goods 
in  one  part  of  an  establishment,  and  has  to  take  and  pay  for  them 
in  another  part,  but  he  slips  awav  without  paying  for  them.  In 
such  a  case  it  cannot  be  said  that  the  goods  are  absolutely  delivered 
to  him,  and  if  not,  the  man  acquires  no  property  in  them.  In  this 
case  the  soft  coal  was  delivered  to  the  prisoner  by  the  prosecutor's 
servant,  for  the  purpose  of  being  taken  to  the  weighing  machine 
to  be  weighed  and  there  paid  for.  The  prisoner,  when  the  servant 
was  away,  covered  the  soft  coal  with  slack,  and  took  it  to  the 
weighing  machine,  and  caused  it  to  be  weighed  and  paid  for  as 
slacS:.  It  cannot  bo  said  that  there  was  any  pcimission  to  take 
away  the  soft  coal,  or  that  it  was  paid  for  or  delivered.  Suppose 
the  case  of  a  mine  consisting  partly  of  silver  and  partly  of  lead,  if 
a  man  professing  to  take  away  a  certain  quantity  of  silver,  were  to 
cover  it  over  with  lead  and  then  smuggle  it  out  and  pay  for  it  as 
lead  only,  that  would  be  merely  a  mode  of  concealing  and  stealing 
the  silver. 

Williams,  J. — I  am  of  the  same  opinion.  It  was  contended 
that  this  is  a  case  of  false  pretences,  and  not  a  case  of  larceny ;  but 
the  distinction  has  been  settled  to  be  that,  where  the  owner  of  pro- 
perty,  by  means  of  a  trick  or  subterfuge,  is  induced  to  part  with 
the  possession,  it  amounts  to  larceny ;  but  where  he  intends  to 
part  with  the  property,  it  is  a  case  of  false  pretences.    In  the 
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Bko.        present  case  the  jury  have  found  that  the  prisoner  went  to  the 
Braxlkt.    ^^Uiery  with  a  preconceived  and  dishonest  intention  of  obtaining 

possession  of  the  soft  coal ;  and  having  so  obtained  it,  instead  of 

]^'       taking  it  to  the  weighing  machine  to  be  weighed,  and  paying  for 

Falie  pretences  ^^  ^  ^^^^  ^^^>  ^^  ^^^^  ^he  artifice  of  covering  it  over  with  stack, 

-^Lanseny,    and  by  that  trick  altogether  prevented  the  weighing  clerk  from 

seeing  the  soft  coal  which  was  beneath  the  slack.    The  prisoner  had 

no  permission  to  take  away  the  soft  coal  without  paying  for  it ;  and 

indeed  the  weighing  clerk  was  altogether  ignorant  of  the  fact  that 

any  soft  coal  was  beneath  the  slack.     Instead  of  obtaining  any 

property  in  the  soft  coal,  th3  prisoner  obtained  the  possession  of  it 

merely.     The  case  was,  therefore,  one  of  larceny. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

June  1,  1861. 

(Before  Cocsburk,  C.  J.,  Pollock,  C.B.,  Martin,  B.,  and 
Crompton  and  Willes,  JJ.) 

Beg.  v.  William  Sleep,  (a) 

Chvemmeni  siares-^Mark  of  broad  arrow^  Possession  wUhoutknow" 
ledge  of  ike  marked  ^  10  fViU.  3,  c.  41,  5.  2. 

On  an  indictment  charging  the  defendant  under  the  9  4*  1^  ^^^^  3» 
c.  41,  s,  2,  with  being  in  possession  of  naval  stores  marked  fvitk  the 
broad  arrow,  it  is  necessary  for  the  prosecution  to  show  affirmaiivdy 
a  possession  by  the  drfendant  with  knowledge  that  they  were  marked 
with  tlie  broad  arrow. 

But  such  knowledge  may  be  presumed  from  tke  circumstances  attending 
the  possessiofi. 

CASE  reserved  for  the  opinion  of  this  Court : — 
At  the  General  Quarter  Sessions  of  the  peace  for  the 
borough  of  Plymouth,  holden  on  the  4th  of  April,  1861,  before 

(a)  Reported  bj  Jomr  Thomfso^t,  Eaq.,  Barrister^it-Lair. 
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Charles  Saunders,  Esq.,  the  Recorder,  William  Sleep  was  tried        R«». 
and  convicted  on  an  indictment  charging  him  upon  the  2nd  section       slbrp. 
of  the  statute  9  &  10  Will.  3,  c.  41,  with  having  been  found  in       — 1' 
possession  of  naval  stores  marked  with  the  broad  arrow.  i^^i. 

The  indictment  was  in  the  following  form : —  r^Z^nu^ 

The  jurors  for  our  Lady  the  Queen,  upon  their  oath  present,  ^)re«—irivo«o. 
that  William  Sleep,  late  of  the  parish  of  Saint  Andrew,  in  the  '«4/«  "/  '*« 
borough  of  Plymouth,  plumber,  on  the  9th  day  of  March,  1861,  "*" 
with  force  and  arms  at  the  parish  aforesaid,  in  the  borough  afore- 
said, unlawfully  had  in  the  custody,  possession,  and  keeping  of 
him  the  said  William  Sleep  certain  naval  stores  marked  with  the 
mark  usually  used  to  and  marked  upon  such  like  naval  stores  of 
our  said  Lady  the  Queen,  (that  is  to  say)  eight  pounds  weight  of 
copper  bolts,  each  of  the  said  copper  bolts  being  stamped  and 
marked  with  the  broad  arrow ;  eight  pounds  weight  of  pieces  of 
copper  bolts,  each  of  the  said  pieces  of  copper  bolts  being  stamped 
and  marked  with  the  broad  arrow ;  and  eight  pounds  weight  of 
pieces  of  copper,  each  of  the  said  pieces  of  coi)per  being  stamped 
and  markea  with  the  broad  arrow,  which  said  naval  stores  so 
stamped  and  marked  as  aforesaid  were  then  and  there  found  in 
the  custody,  possession,  and  keeping  of  him  the  said  William 
Sleef),  he  the  said  William  Sleep  not  being  a  contractor  with  the 
principal  officers  or  commissioners  of  our  said  Lady  the  Queen, 
of  the  navy,  ordnance,  or  victuallers  for  the  use  of  our  said  Lady  the 
Queen,  or  employed  by  any  contractor  with  the  principal  officers 
or  commissioners  of  our  said  Lady  the  Queen,  of  the  navy, 
ordnance,  or  victuallers  for  the  use  of  our  said  Lady  the  Queen, 
and  he  the  said  William  Sleep,  not  being  a  contractor  with  the 
principd  Secretary  of  State  for  the  war  department  or  with  the 
commissioners  for  executing  the  office  of  Lord  High  Admiral  of 
the  United  Elingdom  of  Great  Britain  and  Ireland,  for  the  use  of 
our  said  Lady  the  Queen,  or  employed  by  any  contractor  vnth  the 
said  principal  Secretary  of  State  or  the  said  last  mentioned  com- 
missioners for  the  use  of  our  said  Lady  the  Queen  to  make  any 
stores  of  war  or  naval  stores  whatsoever,  to  the  diminution  of  the 
naval  stores  of  our  said  Lady  the  Queen,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  Crown  and  dignity. 

The  prisoner  was  an  ironmonger  and  brazier  at  Plymouth.  On 
the  9th  of  March  he  delivered  upon  the  quay  to  the  captain  of  a 
coasting  vessel,  the  Active^  a  casK  to  be  carried  from  Plymouth  to 
Helston,  in  Cornwall,  The  cask  was  marked  '^  R  P/  in  chalk ; 
but,  on  being  asked  for  better  directions,  the  prisoner  gave  to  the 
captain  a  piece  of  paper  on  which  was  written  ^'  Bichard  Pascoe, 
Helston,  Cornwall."  Before  the  vessel  sailed,  two  of  the  metro- 
politan police  em{)loyed  at  the  Dockyard,  Devonport,  seized, the 
cask,  which,  on  being  opened,  was  found  to  contain  324lbs.  weight 
of  copper  bolts  in  ISO  pieces. 

The  cask  was  packed  with  straw  and  shavings,  and  each  piece 
or  bolt  was  packed  with  straw  and  shavings  separately,  so  that 
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K*^*        the  nieces  could  not  rub  together  or  make  any  noiee.    The  wh<4e 
SLnr.      ^^  ^"®  metal  had  the  appearance  of  GoyemmeDt  stores,  and  of 

such  stores  as  are  not  allowed  to  be  sold  in  the  Dockyaid.     The 

^j^'       greatest  portion  of  it  had  been  passed  through  the  fire,  and  rouii4 

Government    ^^^^  had  been  vcry  nearly  beaten  square.     On  some  of  the  pieces 

«<ores— JTikw-the  mark  of  the  broad  arrow  was  yisible  in  the  state  in  which 

Udgeoftkt   they  wcrc  found;   from  others  it  was  necessary  to  dear  off  the 

*"^         rust  before  it  could  be  seen.    A  little  over  501bs.  weight  of  the 

copper  was  marked  with  the  broad  arrow. 

After  the  seizure  the  prisoner  was  charged  by  the  police  with 
delivering  a  cask  containing  Government  stores  to  the  c^>tain  of 
the  Active.  The  prisoner  said :  **  Well,  I  did  deliver  a  cask  of 
metal,  but  I  did  not  think  it  was  marked."  The  prisoner  was  also 
told  that  the  cask  of  metal  was  wrapped  in  shavings  and  straw, 
and  he  said,  ^'  Yes  it  is.  I  packed  it  myself.  I  do  that  to  keep 
it  from  knocking  the  head  of  the  cask  out,  as  I  have  had  complaints 
before,  as  some  of  the  casks  on  their  arrival  had  their  heads  out.** 
After  this  the  cask  of  metal  was  shown  by  the  police  to  the 
prisoner,  who  was  asked  whether  that  was  the  cask  he  delivered 
to  the  captain.  "  Yes,"  he  said,  **  I  have  no  doubt  of  it."  The 
prisoner  was  then  shown  the  mark  of  the  broad  arrow  on  some  of 
the  pieces,  and  asked  how  he  became  possessed  of  the  copper,  and 
he  said,  *^  No,  he  did  not  know  of  whom  he  bought  it." 

There  was  no  evidence  given  to  justify  or  account  for  the 
prisoner's  possession  of  the  copper. 

Upon  these  facts  Mr.  Carter  strenuoudy  ui^ed  upon  the 
jury,  that  in  order  to  convict  the  prisoner  it  must  be  shown  for 
the  prosecution,  not  only  that  tne  prisoner  had  the  marked 
copper  in  his  possession,  but  that  he  also  knew  that  the  copper 
was  marked  with  the  broad  arrow,  citing  a  report  of  Reg.  v. 
Cohen  (8  Cox  Crim.  Cas.  41),  and  contending  that  this  had  not 
been  done. 

As  prosecutions  on  the  2nd  section  of  the  statute  9  &  10  Will.  3 
are  very  frequent  and  important  at  Plymouth,  and  as  cases  of 
culpable  ignorance  and  culpable  negligence  are  as  much  within  the 
mischief  guarded  against  by  the  Legidature,  as  where  a  particular 
knowledge  of  the  Queen's  mark  upon  the  stores  can  be  proved  in 
the  possessors,  and  as  it  has  been  held  that  jpossession  of  marked 
stores,  to  be  excused,  should  be  without  any  nult  or  misbehaviour 
in  the  possessor. 

The  JRecorder  asked  the  jury : 

First.  Whether  the  prisoner  was  found  in  possession  of  copper 
marked  with  the  broad  arrow  ?  To  which  the  foreman  answered 
**  Yes." 

Secondly.  Whether  the  prisoner  knew  that  the  copper,  or  any 
part  of  it,  was  so  marked?  To  which  the  jury  said,  ^^We  have 
not  sufficient  evidence  before  us  to  show  that  he  knew  it" 

Thirdly.  Whether  the  prisoner  had^  reasonable  means  of 
knowing  that  it  was  so  marked  f  To  which  they  answered,  *'  He 
had." 
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Upon  this  finding  of  the  jary,  a  verdict  of  guilty  was  recorded ;        ^^^' 
and  the  question  is  respectfully  submitted  to  the  Court  for  the       slekp. 

consideration  of  Crown  Cases  Reserved,  whether  the  verdict  is 

right  ^8g^' 

Judgment  was  respited,  and  the  prisoner  discharged  upon  bail    covermmefU 
to  appear  at  the  next  quarter  sessions  for  the  borough.  tiores—Know- 

Charles  Saunders,  '"^^l**" 

Recorder  of  Plymouth. 

The  following  statutes  were  referred  to  durinn;  the  argument : 
The  9  &  10  Will.  3,  c  41,  s.  2,  enacts  that  such  person  or 
persons  in  whose  custody,  possession,  or  keeping  such  goods  or 
stores  marked  as  aforesaid  snail  be  found,  not  bemg  employed  as 
aforesaid,  and  such  person  or  persons  who  shall  conceal  such  goods 
or  stores  marked  as  aforesaid,  being  indicted  and  convicted  of  such 
concealment,  or  of  the  having  such  goods  found  in  his  custody, 
possession,  or  keeping,  shall  forfeit  such  goods  and  the  sum  of 
200/.,  together  with  the  costs  of  prosecution,  one  moiety  to  his 
Majesty  and  the  other  moiety  to  the  informer,  to  be  recovered  as 
aforesaid,  and  shall  also  suffer  imprisonment  until  payment  and 

Eerformance  of  the  same  forfeiture,  unless  such  person  shall  upon 
is  trial  produce  a  certificate  under  the  hand  of  three  or  more  of 
his  Majesty's  principal  oflBcers  or  commissioners  of  the  navy, 
ordnance,  or  victuallers,  expressing  the  numbers,  qualities,  or 
weights  of  such  goods  as  he  or  she  shall  then  be  indicted  for,  and 
the  occasion  and  reason  of  such  goods  coming  to  his  or  her  bands 
or  possession. 

The  39  &  40  Goo.  3,  c.  89,  s.  1,  enacts,  that  every  person  or 
persons  (such  person  or  persons  not  being  a  contractor  or  con- 
tractors, or  employed  as  in  the  said  recited  Act  of  the  ninth  and 
tenth  years  of  the  reign  of  King  William  the  Third  is  mentioned) 
who  shall  willingly  or  knowingly  sell  or  deliver,  or  cause  or 
procure  to  be  sold  or  delivered  to  any  person  or  persons  whom- 
soever, or  who  shall  willingly  or  knowingly  receive  or  have  in  his, 
her,  or  their  custody,  possession,  or  keeping  any  stores  of  war  or 
naval,  ordnance,  or  victualling  stores,  or  any  goods  whatsoever 
marked  as  in  the  said  recited  Acts  are  expres^,  or  any  canvas 
marked  either  with  a  blue  streak  in  the  middle  or  with  a  blue 
streak  in  a  sepentine  form,  or  anv  bewper,  otherwise  called  buntin, 
wrought  with  one  or  more  streaks  of  raised  tape  (the  said  stores 
of  war,  naval,  ordnance,  or  victualling  stores,  or  goods  above 
mentioned,  or  any  of  them  being  in  a  raw  or  unconverted  state,  or 
being  new  or  not  more  than  one-third  worn),  and  such  person  or 
persons  who  shall  conceal  such  stores  or  ^oods,  or  any  of  them 
marked  as  aforesaid,  shall  be  deemed  receivers  of  stolen  goode^ 
knowing  them  to  have  been  stolen,  and  shall,  on  being  convicted 
thereof  m  due  form  of  law,  be  transported  beyond  the  seas  for  the 
term  of  fourteen  vears,  in  like  manner  as  other  receivers  of  stolen 
goods  are  directed  to  be  transported  by  the  laws  and  statutes  of 
this  realm,  unless  such  person  or  persons  shall  upon  his,  her,  or 
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their  trial  produce  a  certificate  under  the  hands  of  three  or  more 
of  his  Majesty's  principal  officers  or  commissioners  of  the  navy. 


Reo. 

V. 

Sleep*  ^       -       -  .  ,  ,        - 
ordnance,  or  yictualling,  expressing  the  numbers,  quantities,  or 

^^'  weights  of  such  stores  or  goods  as  he,  she,  or  they  shall  then  be 
GotfemmMt  ^^^^icted  for,  and  the  occasion  and  reason  of  such  stores  or  goods 
storei'-Kncv'  coming  to  his,  her,  or  their  hands  or  possession. 
ledffe  of  the  gect.  2  enacts  that  such  person  or  persons  (not  being  a  con- 
*"*^  tractor  or  contractors,  or  employed  as  aforesaid)  in  whose  custody, 
possession,  or  keeping  any  of  the  said  stores  called  canvas,  marked 
with  a  blue  streak  in  a  serpentine  form,  or  bewper,  otherwise 
called  buntin,  wrought  as  above  mentioned,  shall  be  found  (such 
canvas  or  bewper,  otherwise  called  buntin,  being  charged  to  be 
new  or  not  more  than  one-third  worn),  and  all  and  every  person 
or  persons  who  shall  be  convicted  of  any  offence  contrary  to  so 
much  of  the  said  recited  Act  of  the  9th  and  10th  years  of  the 
reign  of  King  William  the  Third,  as  relates  to  the  nuudng,  or  the 
having  in  possession,  or  concealing  any  of  his  Majesty's  warlike  or 
naval  or  ordnance  stores  marked  as  therein  specified,  shall  besides 
forfeiting  such  stores  and  the  sum  of  200/.,  together  with  costs  of 
suit  as  therein  mentioned,  be  corporally  punished  by  pillory, 
whipping  and  imprisonment,  or  by  any  and  either  of  the  said  ways 
and  means,  in  such  manner  and  for  such  space  of  time  as  to  the 
judge  or  justices  before  whom  such  offender  or  offenders  shall  be 
convicted  shall  seem  meet,  anything  in  the  said  last-mentioned 
Act,  or  in  the  before-recited  Acts  of  the  9th  year  of  King  George 
the  First,  and  the  17th  year  of  King  George  the  Second,  to  the 
contrary  thereof  in  anywise  notwithstanding. 

Carter  for  the  prisoner. — The  case  depends  on  the  9  &  10  Will.  3, 
c.  41,  s.  2,  and  the  question  is  whether  knowledge  of  the  mark 
of  the  broad  arrow  being  on  the  stores  is  an  essential  ingredient 
to  the  commission  of  the  offence  created  by  that  enactment.  It 
is  submitted  that  it  is,  and  that  the  finding  of  the  jury  on  the 
second  question  entitles  the  prisoner  to  an  acquittal,  and  that  the 
finding  on  the  third  question  is  immaterial. 

Mabtin,  B. — Is  the  finding  on  the  first  question  right?  The 
cask  was  found  in  the  possession  of  the  captain  of  the  ship. 

Carter. — That  point  was  raised  before  the  jury,  and  ought  to 
have  been  reserved  also. 

By  the  Court. — We  can  only  take  the  case  as  stated  to  us  by 
the  Judge. 

Pollock,  C.B. — I  own  I  doubt  whether  the  practice  of  courts, 
of  putting  questions  of  fact  to  the  jury  in  criminal  cases,  and 
then  pronouncing  a  verdict  of  guilty  or  not  guilty,  instead  of  the 
juiy,  18  right     It  is  a  sort  of  special  verdict. 

Crompton,  J. — The  judge  asks  the  court  whether  the  verdict 
is  right ;  that  seems  to  involve  everything. 

COCKBURN,  C.  J. — The  question  really  is,  whether  stores  having 
been  found  in  the  prisoner^  possession  without  his  knowledge  of 
their  having  the  mark  of  the  oroad  arrow  upon  them,  any  offence 
has  been  committed. 
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Crompton,  J. — Whether  guilty  knowledge  should  be  proved  Kkg. 
affirmatively  on  the  part  of  the  prosecution.  Slbef. 

Carter. — On  that  question  there  are  decisions  in  favour  of  the  — 1 ' 
prisoner:  Reg.  v.  Wilmott  (3  Cox  Criin.  Cas,  281),  and  iJ^^^.  v.  isei- 
Cohen  (8  Cox  Crim.  Cas.  41).  Goetnment 

Collier  {Holdnoorth  and  E.  W.  Cox  with  hiui). — ^In  a  case  at  the  ttm^—Kiunc- 
Maidstone  Spring  Assizes,  1861,  Wightman,  J.,  ruled  that  it  was    Mg^qfth^ 
not  necessary  to  show  affirmatively  that  the  prisoner  had  know*       ''*^*' 
ledge  of  the  mark  of  the  broad  arrow  being  on  the  stores. 

iroLLOCK,  C.B. — Suppose  a  man  to  bring  a  cask  or  a  portman* 
teaU)  and  to  ask  permission  to  leave  it  in  a  house,  would  the 
occupier  be  within  the  statute  because  it  might  happen  to 
contain  Government  stores  marked  with  the  broad  arrow  r 

CoCKBURK,  C.J. — Or  if  a  man  were  to  bring  a  quantity  of 
copper  bolts  for  sale,  and  among  them  three  or  four  marked  with 
the  broad  arrow,  would  he  be  within  the  section  ? 

Collier. — Primd  facie  if  a  man  has  possession  of  any  stores 
marked  with  the  broad  arrow,  he  is  withm  the  statute,  and  a  case 
is  made  out  which  calls  on  the  prisoner  for  an  answer. 

CoCKBURN,  C.  J. — Actus  non  facit  reuwy  nisi  mens  sit  rea,  is  the 
foundation  of  all  criminal  justice. 

Crompi'ON,  J. — Suppose  a  man  were  to  impose  upon  another 
by  putting  at  the  top  a  quantity  of  stores  not  marked,  and  in  the 
middle  some  marked  with  the  brond  arrow,  would  the  man  imposed 
upon  come  within  the  Act  ?  If  not,  that  supposition  seems  to 
arise  upon  this  finding. 

Collier.— In  such  a  case  they  could  not  be  said  to  be  in  his 
possession,  as  he  was  not  aware  of  it.      There  will  be  the  greatest 

fossible  difficulty  in  protecting  the  public  stores  if  it  is  held  that 
nowledge  of  the  mark  of  the  broad  arrow  must  be  proved.  In  Rex 
V.  Banks  (1  Esp.  144)  Lord  Kenyon  said  that  in  prosecutions  under 
the  9  &  10  Will.  3,  c.  41,  it  was  sufficient  for  the  Crown  to  prove 
the  finding  of  the  stores  with  the  King's  mark  in  the  defendant's 
possession,  to  call  upon  him  to  account  for  that  possession  and  the 
manner  of  his  coming  by  them,  so  that,  of  course,  the  onus  lay  on 
the  defendant  of  proving  that  he  had  legally  become  possessed  of 
them.  And  in  Morden,  appellant,  v.  Porter^  respondent  (29  L.  J., 
M.C.  213)  it  was  held  that  it  was  not  necessary  in  order  to  support 
a  conviction  under  the  1  &  2  Will.  4,  c.  32,  s.  30,  for  a  trespass  in 
pursuit  of  game,  that  the  defendant  should  have  intended  to 
commit  or  have  been  conscious  that  he  was  committing  a  trespass. 
2  East's  P.  C,  s.   133,  was  also  citcd.(a)      The  intent  of  the 

(a)  A  wjdow  woman  was  indicted  before  Mr.  Justice  Foster  apon  the  Western  Circuit,  on 
the  Stat.  9  &  10  Will.  3,  c.  41,  for  hsTing  in  her  custody  divers  pieces  of  canyas,  marked  with 
the  king's  mark  in  the  manner  deuaibed  in  the  Act,  she  not  being  a  person  employed  by  the 
Commissioners  of  the  Navy  to  make  the  same  for  the  king's  use.  The  canTas  was  marked  as 
charged  in  the  indictment,  and  was  clearly  proved  to  be  such  as  was  made  for  the  nse  of  the 
nayy,  and  to  have  been  found  in  the  defendant's  custody.  The  defendant  did  not  attempt  to 
show  that  she  was  within  any  exception  of  the  Act  as  being  a  person  employed  to  make 
canvas  for  the  use  of  the  navy,  nor  did  ahe  offer  to  produce  any  certificate  from  any  officer  of 
the  Crown  touching  the  occasion  and  reason  of  soch  canvas  coming  into  her  possession.  Her 
defence  was  that  woeo  there  happened  to  be  in  his  Majesty's  storeg  a  considerable  ^nantitj  of 
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Bso.       statute  wa8  to  dispense  with  the  ordinary  proof  of  guilty  know- 

Slkkp.      ledge  in  these  cases,  and  to  thro\y  on  a  man  having  possession  of 

• —        stores  marked  with  the  broad  arrow  the  onus  of  showing  that  he 

'^*       came  by  them  lawfully. 

Government       CocKBUBN,  C.J. — I  am  of  opinion,  on  the  caee  as  submitted  to 

ttoret-^Know'  US,  that  WO  must  sav  that  the  prisoner  was  wrongly  convicted.     1 

irdge  of  the   certainly  feel  bound  to  say,  that  there  was  evidence  upon  which 

the  jury  might  well  and  reasonably  have  been  called  upon  to 

conclude,  that  the  prisoner  knew  that  the  copper  bolts  were  marked 

with  the  broad  arrow  while  in  his  possession.    But  the  jury  have 

not  so  found.    And  we  must  consiaer  the  case  now  as  if  it  had 

been  proved  that  the  defendant  was  ignorant  of  that  fact    It  has 

been  contended  that  the  mere  possession  of  stores  marked  with 

the  broad  arrow  is  sufficient  to  constitute  the  offence  within  the 

statute  of  9  &  10  Will.  3,  c.  41.     I  cannot  adopt  tliat  view.     The 

ordinary  principle  that  there  must  be  a  guilty  mind  to  constitute 

a  guilty  act  applies  to  this  case,  and  must  be  imported  into  that 

statute,  as  it  was  held  in  Bej/»  v.  Cohen^  where  tnis  conduaon  <^ 

the  law  was  stated  by  Hill,  J.,  with  his  usual  clearness  and  power. 

It  is  true  that  the  statute  sajs  nothing  about  knowledge,  but  that 

must  be  imported  into  the  statute.     Many  cases  may  be  put  in 

which  persons  might  have  possession  of  stores,  and  in  whicli  it  is 

clear  to  demonstration  that  they  might  be  ignorant  of  the  fiiot  of 

their  having  the  mark  of  the  broad  arrow  upon  them,  and  yet  the 

argument  of  the  prosecution  would  lead   to  their  being  found 

guilty.     I  quite  agree  that  the  jury  might  well  have  come  to 

oM  Bails  no  longer  fit  for  that  use,  it  bud  been  cnstomarj  for  the  persons  entrosted  wiUi  Um 
stores  to  make  a  public  sale  of  them  in  lota  larger  or  smaller  as  best  suited  the  purpose  of  the 
buyers,  and  that  the  canvas  produced  in  evidence,  vrhich  happened  to  have  been  made  up  long 
since,  some  for  table  linen  and  some  for  sbeetinfr,  had  been  in  common  use  in  the  defendant's 
family  a  considerable  time  before  her  husbamd's  death,  and  npoo  his  death  cams  to  Um 
defendant,  and  had  been  used  in  the  same  public  manner  by  her  to  the  time  of  the  proaceatioo. 
This  was  proved  by  some  of  the  family,  and  by  the  woman  who  had  frequently  washed  the 
linen.  This  sort  of  evidence  was  strongly  opposed  by  the  oonnsel  for  the  Crown,  who  insisted 
that  as  the  Aet  allows  of  but  one  excuse,  the  defendant  unless  she  could  avail  heraelf  of  that, 
could  not  resort  to  any  other.  That  if  the  canvas  were  really  bought  of  the  GonmiasMnens 
or  of  persons  acting  under  them,  there  ought  to  have  been  a  certificate  taken  at  the  time  of 
the  purchase,  and  the  second  section  admits  of  no  other  excuse.  But  the  judge  was  of 
opinion  that  thou|;h  the  cUiuse  of  the  statute  which  directs  the  sale  of  these  things  had  not 
pointed  out  any  other  way  for  indemnifying  the  buyer  than  tlie  certificate,  and  though  the 
seooiid  section  seemed  to  exclude  any  other  excuse  for  those  in  whose  enstody  they  should  be 
found,  yet  still  the  drcumstances  attending  Bttrj  case  which  might  seem  to  fall  within  the 
Act  ought  to  be  taken  into  consideration,  otherwise  a  Uw  calculated  for  wise  purposes  might 
be  too  rigid  a  construction,  if  it  be  made  a  handle  for  oppression.  There  was  no  room  to  say 
that  this  canvas  came  into  the  possession  of  the  defendant  by  any  act  of  her  own.  It  waa 
brought  into  family  use  in  the  lifetime  of  her  husband,  and  it  continued  so  to  the  time  of  his 
death,  and  by  act  of  law  it  came  to  her.  Thing:!  of  that  kind  had  been  frequently  exposed  to 
public  sale ;  and  though  the  Act  pointed  out  an  expedient  for  the  indemnity  of  the  bujers, 
yet  ptobably  few  buyers,  especially  where  small  quantities  had  been  purchased  at  one  sale, 
had  used  the  caution  suggested  to  them  by  the  Act.  And  if  the  defendanVs  husband  really 
booght  the  canvas  at  a  public  sale,  but  neglected  to  take  a  certificate,  or  did  not  preserve  it, 
it  would  be  contrary  to  natural  Justice  after  such  a  length  of  time  to  punish  her  for  his  neglect. 
He,  therefore,  thought  the  evidence  given  by  the  defendant  proper  to  be  left  to  the  jury,  and 
directed  them,  that  if  upon  the  whole  evidence  they  were  of  opinion  that  the  defendant  came  .. 
to  the  possession  of  the  linen  without  any  fraud  or  misb^aTiour  on  her  part  the^  should  ae^nit 
her,  and  she  was  aeeordingly  acquitted. 
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another  result  ia  this  case;  but  they  did  not,  and  they  chose  to       Beg. 
act  upon  the  prisoner's  statement,  and  to  find  a  sort  of  special       sleep. 

verdict,  to  which  we  must  apply  the  law,  and  say  that  the  jury,       ' 

having  negatived  the  fact  of  knowledge,  the  case  comes  within  the        i^^i- 
decision  of  Reg.  v.  Cohen.    We  must  therefore  come  to  the  con-    covernment 
elusion,  that  on  the  finding  of  the  jury  the  prisoner  ought  not  to  uot^—Know- 
have  been  convicted.  ^^^  9f  '^« 

Pollock,  C.B.— 1  agree  with  my  Lord  Chief  Justice  that  on  '"'"'^■• 
this  finding  of  the  jury  there  ought  to  be  no  judgment  against 
the  prisoner.  There  is  abundant  evidence  on  which  the  iurv 
might  have  found  him  guilty  generally,  and  I  own  that  I  think 
the  jury  ought  to  have  done  sa  But  the  jury  say  in  answer  to 
the  question,  whether  the  prisoner  knew  that  the  copper  or  any 
jmrt  of  it  was  marked  with  the  broad  arrow,  "  We  have  not  suffi- 
cient evidence  before  us  to  show  that  he  knew  it."  I  entirely  agree 
that  knowledge  is  to  a  certain  extent  essential  to  the  crime.  I  must 
ajg;ain  call  attention  to  the  practice  of  courts  leaving  certain  ques- 
tions of  fact  to  a  jury  in  a  criminal  case,  and  then  entering  the 
verdict  according  to  the  finding  of  the  facts.  The  word  "  guilty" 
must,  in  my  juugment,  be  pronounced  by  the  jury,  and  upon  no 
set  of  facts  sent  up  to  us,  except  in  the  shape  of  a  special  verdict, 
ought  this  Court  to  act.  In  this  case  the  finding  of  the  jury 
nu^es  it  quite  consistent  with  the  prisoner's  having  an  innocent 
possession  of  these  stores. 

Mabtin,  B. — The  question  submitted  to  this  Court  is,  whether 
the  verdict  was  right.  I  think  it  was  wrong  in  two  particulars. 
First,  I  think  the  goods  were  not  found  in  the  prisoner's  possession 
'  at  all.  In  my  judgment  the  9  &  10  Will.  3,  c.  41,  s.  2,  means 
that  the  goods  must  be  found  in  the  possession  of  the  individual 
on  bis  trial.  If  he  has  parted  with  the  possession  of  them,  and 
they  are  found,  as  in  this  case,  in  the  custody  of  the  captain  of  a 
vessel,  I  do  not  think  he  could  be  found  guilty  upon  this  enact- 
ment. I  should  have  directed  the  jury  to  acquit  him.  On  the 
other  ground  of  knowledge  of  the  mai'K  I  have  no  doubt.  There 
are  three  decisions  upon  the  point :  the  first  in  Foster*s  Crown 
Law,  449;  then' J?^^.  v.  JVilmotty  3  Cox  Crim.  Cas.  281;  and 
2ieff.  V.  ColieUy  all  in  favour  of  the  view  we  adopt.  I  entirely 
concur  in  the  judgment  of  Hill«  J.,  in  Reg.  v.  Cohen. 

Cbompton^  J. — I  am  of  the  same  opinion.  I  also  think  the 
point  taken  bv  my  brother  Martin  that  the  goods  must  be  found 
m  the  possession  of  the  individual  on  his  trial,  a  very  serious  one. 
Here  there  was  plenty  of  evidence  that  the  copper  had  once  been 
in  the  possession  of  the  prisoner,  but  still  to  constitute  the  offence 
they  must  be  found  while  in  his  possession.  It  is  not  necessary  to 
give  any  opinion  whether  the  possession  of  a  bailee,  like  a  ship's 
captain,  is  the  possession  of  the  prisoner.  That  case  is  not  before 
us;  the  other  point  of  knowledge  is  the  one  that  was  really 
reserved  for  our  opinion.  It  is  sufficient  for  me  to  say  that  I  share 
in  the  doubt  of  my  brother  Martin  on  the  first  pomt  On  the 
other  point  I  (igree  with  the  rest  of  the  Court.    The  authorities 
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Rkg.        are  strong  in  support  of  our  view,  and  I  think  it  is  right  in  pria- 
Si.KKr.      ciple.     The  findings  are  consistent  with  the  prisoner's  innocence. 

The  only  difiiculty  in  the  case  arises  on  the  second  finding.     The 

^61.       statute  seems  to  suppose  that  a  man  should  have  the  means  of 

Goeenwtent   i^^g^^S  ^^^^^  ^^^  mark  of  the  broad  arrow  being  upon  the  stores, 
ninths-- Know-  that  he  ought  to  make  proper  inquiries,  and  riot  take  it  without  so 

ietige  of  tite  doing.  In  this  case  there  is  nothing  inconsistent  with  the  prisoner's 
having  been  imposed  upon  by  another  party.  This  case  falls 
within  the  principle  of  tne  case  decided  in  the  Court  of  Queen's 
Bench,  Heam  v.  Gartotij  28  L.  J.  216,  M.C.y  where  guilty  know- 
ledge was  held  to  be  necessary  to  constitute  the  ofFence  of  sending 
dangerous  goods  for  carriage  by  railway. 

WiLLES,  J.— I  am  of  the  same  opinion.  The  jury  have  not 
found,  either  that  the  prisoner  knew  that  these  goods  were 
Government  stores^  or  that  he  wilfully  shut  his  eyes  to  the  fact. 
I  own  I  regret  the  opinion  that  has  been  expressed  on  another 
part  of  the  case,  viz.,  whether  these  stores  were  found  in  the 
possession  of  the  prisoner.  The  Court  is  not  called  upon  to  express 
any  opinion  on  that  point,  and  I  am  nnable  to  concur,  as  at 
present  advised,  in  that  opinion.  Possession  means,  not  merely 
manual  possession,  but  a  property  in  the  thing,  though  in  the 
custody  of  another  person.  That  definition  applies  to  the  con- 
struction of  this  statute,  and  I  do  not  think  that  a  thing  has 
ceased  to  be  in  the  possession  of  A.  because  he  has  taken  his 
hands  off  it,  and  those  of  B.  may  happen  to  be  upon  it.  How- 
ever, I  desire  not  to  be  understood  as  giving  that  as  my  final 
opinion  upon  the  point.  My  judgment  proceeds  on  the  other  ^ 
point,  and  I  agree  with  the  rest  of  the  court. 

CoCKBUBN,  C.J. — I  certainly  understood  that  the  question 
whether  the  possession  was  sufficiently  proved  to  be  in  the  prisoner 
in  this  case  was  not  part  of  the  matter  submitted  or  to  be 
adjudicated  upon  by  us.  Lest  1  should  be  considered  as  sharing 
in  the  opinion  of  my  brother  Martin,  I  must  say  that  I  hold  a 
diametrically  opposite  opinion  upon  it,  and  I  do  so  because  the 
point  has  been  already  expressly  decided  by  this  Court  in  the  case 
of  Beg.  V.  Sunley,  8  Cox  Crim.  (Jas.  179,  which  was  precisely  similar 
to  this  in  all  its  circumstances,  and  in  which  it  was  held  by  this 
Court  that  where  the  stores  were  in  possession  of  a  railway 
company  to  which  they  had  been  sent  by  the  prisoner  for  the 
purpose  of  being  conveyed  to  another  place,  the  possession  of  the 
railway  company  was  the  possession  of  the  prisoner,  and  that  he 
was  rightly  convicted  under  tliis  statute.  The  question  is,  there 
fore^  concluded, 

Conviction  quashed^ 
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COURT  OF  QUEEN'S  BENCH. 

May  6,  186U 

(Before  Cockbubn,  C.J.^  Cbompton,  Hill^  and 
BlacxbubNj  JJ.) 

Qeobgs  Cubeton  v.  The  Qu££K.(a) 

Indictment^^Game'laiws — Allegatum  of  previous  canvieHons^-' 
9  Geo.  4,  c.  69,  *.  l.(i) 

An  indkiment  alleged  thai  A.,  on,  fi^,,  at,  ^.^  tvas  duly  conmeied  before 
three  jusHees,  for  that  he  within  six  months,  on,  ^.,  by  night,  after 
the  expiration  of  the  first  hour  after  sunset,  and  before  the  beginning 
of  the  first  hour  before  sunrise^that  is  to  say,  about  the  hour  of  five 
o^eloeh  of  the  night,  SfO^  did  by  night  then  and  there  unlawfully  enter 
a  eertaim  close  of  land,  situate,  ^.,  with  a  gun,  for  the  purpose  of 
then  and  there  taking  and  destroying  game,  contrary,  jic.,  and  that  he 
was  thereupon  then  and  there  adjudged,  the  same  being  a  first  offence, 
to  be  imprisoned^  ^c.,  for  three  calendar  months,  S^c.  That  the  said 
A.  afterwards,  on,  ^c,  at,  Sfc,,  was  convicted  before  two  justices^  for 
that  he  within,  S^c,  on,  ^.,  in  the  night  of  the  same  day,  SfC,  by  night, 

(a)  Reported  by  John  Tnoicpaos,  Esq.,  Barrister-at-Lair. 

(6)  The  stat  9  Qea  4,  o.  69,  s.  1,  enacts  that  **  if  anj  person  shall,  after  the  passing  of 
this  Aet|  by  night  unlawfully  take  or  destroy  any  game  or  rabbits  in  any  land,  whether  open 
or  inolosed,  or  shall  by  night  onUwfnliy  enter  or  be  in  any  knd,  whether  open  or  ineksed,  with 
any  gun,  net,  engine,  or  <Sher  instnunent,  fortheimrpoee  of  taking  or  destroying  game,  such 
offender  shall  npon  connetion  thereof  before  two  Justices  of  the  peace  be  committed  for  the 
fiitt  offence  to  the  common  gaol  or  house  of  correction  for  any  period  net  exceeding  three 
calndar  mootba,  there  to  be  kept  to  hard  labour,  and  at  the  expiration  of  such  period  shall 
ilad  sureties  by  recognixance,  himself  m  lOiL  and  two  soreties  in  52.  each,  or  one  surety  in  10/., 
for  his  not  so  offending  again  for  the  space  of  one  yean  next  following,  and  in  case  of  not 
finding  sneh  snretiee  shall  be  further  imprisoned  and  kopt  to  hard  labmir  for  the  space  of  six 
calen£ir  months,  unless  such  sureties  are  sooner  found  ;  and  in  case  such  person  shall  so 
offend  a  second  time,  and  shall  be  thereof  oonTioted  before  two  justices  of  the  peace,  he  shall 
be  committed  to  the  common  gaol  or  house  of  correction  for  any  period  not  exceeding  six 
calendar  months,  there  to  be  kept  to  hard  kbour,  and  at  tlie  expiration  of  such  period  shall 
find  sureties  by  recognisance,  himself  in  20i!.  and  two  sureties  in  10/.  each,  or  one  surety  in 
20^,  for  hie  not  so  offendine  again  for  the  space  of  two  yean  next  following,  and  in  case  of  not 
finding  such  soreties  shall  be  further  imprisoned  and  kept  to  hard  labour  for  the  space  of  one 
year,  unless  such  sureties  are  sooner  found  ;  and  in  case  such  person  shall  so  offend  a  third 
time^  he  shall  be  guilty  of  a  misdemeanor,  and  being  conricted  thereof  shall  bo  liable  at 
the  discration  of  the  court  to  be  transported  beyond  seas  for  se?en  years,  or  to  be  imprisoned 
and  kept  to  hard  labour  in  the  common  gaol  or  house  of  correction  for  any  term  not  exceeding 
two  yean.** 

TOL.  VIII.  2  I 
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GsuROB  unlawfully  did  enter  on  certain  tndoged  land,  4^.,  with  certain  uutru* 

CuBKToa  ments  for  the  purpose  of  kming^  taking  and  dutroying  game  thereon  ; 

TiiR  QuEEv.       '^  being  hie  second  offence^  contrary,  ^.,  and  the  siaad  A,  was  then 

and  there  adjudged  to  be  imprisoned,  ^c,  for  six  calendar  months,  ic, 

1861.  and  at  the  expiration  of  that  period  to  enter  into  a  recognizance  not  to 

~"V _       offend  so  again  for  two  years.      Thai    the  said   A,    afterufardSy 

AUegatUm  of       ^^  ^fi^  ^  ^^  ^^^    ^^'^^  convicted  OS  aforesaid,  within^   SfC^ 

prevUms  eon-       on,   SfC,  by  night,  to  uit,  about  the  hour  of  two    o^doch    in   the 

vietioM  mtder       night  did  unlawfully  enter  certain  inclosed  land,  dfc.^  for  the  purpose 

gam€  law,         i^y  night  of  therein  taking  and  destroying  game,  jyt.  .* 

Held,  that  the  first  and  second  convictions  were  s^ffScientfy  shown  to 
Justify  a  conviction  and  prolonged  sentence  of  imprisonment  as  for  a 
third  offence,  under  9  Geo.  4,  c.  69,  s.  I,  and  that  the  other  averments 
in  the  indictment  were  sufficient  to  sustain  the  conviction. 

THIS  was  a  writ  of  error  brought  bj  George  Cureton,  who 
was  indicted  at  the  Stafford  January  Quarter  Sessions  1861, 
under  the  9  Geo.  4,  c.  69,  s.  1^  for  a  misdemeanor  in  going  armed 
by  night  for  the  purpose  of  taking  game,  after  two  previous  con- 
victions for  similar  offiences,  tried,  convicted,  and  sentenced  to 
nine  calendar  months'  hard  labour. 

The  indictment  stated  that  George  Cureton,  on  the  26th 
December,  1854,  at  Wolverhampton,  m  the  county  of  Stafford, 
was  duly  convicted  before  three  of  her  Majesty's  justices  of  the 
peace  for  the  said  county  of  Stafford,  for  that  he  the  said  George 
Cureton,  within  the  space  of  six  calendar  months  then  last  past, 
to  wit,  in  the  ni^ht  of  the  I8th  December,  in  the  year  aforesaid, 
by  night,  after  the  expiration  of  the  first  hour  after  sunset,  and 
before  the  beginning  of  the  first  hour  before  sunrise,  that  is  to 
say,  about  the  liour  of  five  o'clock  of  the  night  of  the  day  and 
year  last  aforesaid,  did  by  night  then  and  there  unlawfuUv  enter  a 
certain  close  of  land  situate  in  the  parish  of  Tettenhall,  in  the 
said  county  of  Stafford,  in  the  occupation  of  Lord  Wrottesley, 
with  a  gun,  for  the  purpose  of  then  and  there  taking  and  destroy- 
ing game,  contrary  to  an  Act  passed  in  the  nintn  year  of  the 
reign  of  his  Majesty  King  George  the  Fourth,  entitled  "  An  Act 
for  the  more  effectual  prevention  of  persons  going  armed  by  night, 
for  the  destruction  of  game."  And  the  said  Geo^e  Cureton  was 
thereupon  then  and  there  adjudged  for  his  said  ofifence — the  same 
being  his  first  offence — to  be  imprisoned  in  the  House  of  Cor* 
rcction  at  Stafford,  in  and  for  the  said  county  of  Stafford,  and 
there  kent  to  hard  labour  for  the  period  of  thi*ee  calendar  months, 
and  at  the  expiration  of  such  period  to  find  sureties  by  recog- 
nizance, himself  in  the  sum  of  1021,  and  two  sureties  in  the  sum 
of  51.  each,  or  one  surety  in  the  sum  of  lOZ.,  conditioned  that  he 
the  said  George  Cureton  should  not  so  offend  again  for  the  space 
of  one  year  then  next  following,  and  in  case  he  should  not  find 
such  surety  or  sureties  as  aforesaid,  that  he  should  be  further 
imprisoned  and  kept  to  hard  labour  for  the  space  of  six  calendar 
months,  unless  sucn  sureties  should  be  sooner  found. 

That  the  said  George  Cureton  afterwards,  on  the  27th  November, . 
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1858,  at  the  pariah  of  Shiflfnal,  in  the  county  of  Salop,  was  duly     ^^^ 
convicted  before  two  of  her  Majesty's  justices  of  the  peace  in  and     ^^^'■^* 
for  the  said  county  of  Salop,  for  that  he  the  said  George  Curetoni   thx  Qubbv. 
within  six  calenaar  months  next  before  the  making  of  the  in-       -— 

formation  on  which  the  said  conyiction  on  the  27th  Noyemberi       ; 

1858,  was  founded,  to  wit,  on  the  24th  Noyember  in  the  year  indictmfntr^ 
aforesaid,  in  the  night  of  the  same  day,  at  the  parish  of  Shiffnal,  ^O^sp^^iou  of 
in  the  said  county  of  Salop,  by  night  unlawfully  did  enter  and  be  ^I^S^wSm* 
in  and  upon  certain  inclosed  land  in  the  said  parish  of  Shiffnali  in     game  Uno, 
the  occupation  of  William  Henry  Slaney,  Esq.,    with   certain 
instruments  for  the  purpose  of  killing,  taking,  and  destroying 
game  thereon,  this  being  his  second  offence  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  the  said  George 
Cureton  was  thereupon  then  and  there   adjudge(^  for  his  said 
offence  to  be  imprisoned  in  the  House  of  Correction  at  Shrews- 
bury, in  the  said  county  of  Salop,  and  there  kept  to  hard  labour 
for  the  period  of  six  calendar  months ;  and  at  the  expiration  of 
such  period  to  find  sureties  by  recognizance,  himself  in  the  sum 
of  20L,  and  two  sureties  in  the  sum  of  10/.  each,  or  one  surety  in 
the  sum  of  20/.,  conditioned  that  he  the  said  George  Cureton  should 
not  so  offend  again  for  the  space  of  two  years  then  next  following; 
and  it  was  further  adjudged  that  he  the  said  George  Cureton,  m 
case  he  should  not  find  such  sureties  as  aforesaid,  should  be  further 
imprisoned  and  kept  to  hard  labour  for  the  space  of  one  year, 
unless  such  sureties  should  be  sooner  found. 

That  the  said  George  Cureton  afterwards,  and  after  he  had 
been  so  twice  convicted  as  aforesaid,  and  within  twelve  calendar 
months  now  last  past,  to  wit,  on  the  25th  November,  1860,  by 
night,  to  wit,  about  the  hour  of  two  o'clock  in  the  night  of  the 
same  day,  did  unlawfully  enter  and  be  in  and  upon  certain 
inclosed  land  in  the  parish  of  Codsall,  in  the  county  of  Stafford, 
in  the  occupation  of  William  Fleming  Fryer,  for  the  purpose,  by 
night  as  aforesaid,  of  therein  taking  and  destroying  game,  and  was 
then  and  there,  by  night,  unlawfuUy  in  the  said  land  with  a  cer- 
tain gun  and  other  instruments  for  the  purpose,  by  night  as  afore- 
said, of  therein  taking  and  destroying  game,  against  the  form  of 
the  statute,  &c. 

The  said  Greorge  Cureton  having  been  tried,  convicted,  and 
adjudged  to  be  imprisoned  with  hard  labour  as  aforesaid,  afterwards 
brought  a  writ  of  error. 

Autffnment  of  errors. — First,  that  the  second  conviction '  in  the 
said  indictment  mentioned  is  bad  and  insufficient  in  law,  and  shows 
no  jurisdiction  in  the  justices  to  convict  and  adjudicate  upon  the 
said  George  Cureton,  as  therein  mentioned ;  secondly,  tnat  the 
first  conviction  in  the  said  indictment  mentioned  is  bad  and  in- 
sufficient in  law,  for  that  it  does  not  show  with  sufficient  legal 
certainty  that  any  offence  had  been  committed;  thirdly,  that 
it  does  not  appear  by  the  said  record  and  indictment  that  the  said 
George  Cureton  had  been  twice  duly  convicted  before  two  justices 
of  the  peace  of  so  offending,  as  in  the  third  count  stated ;  lastiy, 

2i2 


484  csnuNAL  law  cases. 

Cbojm«     timt  the  matters  in  tlie  said  indictment  are  not  sufficient  in  law  to 
Cunxtoa     warrant  the  judgment  against  the  said  George  Cureton^  now 
Tub  QoEE!r.  given^  or  to  convict  him  of  the  misdemeanor  aforesaid,  &c* 

-j —  The    following  points  for  ai^nment  were  delivered    by  the 

^  plaintiff  in  error: — 

Miometti—       That  the  judgment  is  erroneous  on  account  of  each  and  all  of 

AiUffaiion  of  i\^^  errors  specially  assigned,  and  in  particular  that  it  does  not 

ff^mu'u^  appear  by  the  indictment  that  the  plaintiff  in  error  had  been 

game  itw.     twice  duly  convicted  before  the  justices  of  the  p^ce  of  offending 

as  the  said  plaintiff  in  error  is  in  the  said  indictment  chai^ged 

with  offending  a  third  time ; 

That  both  or  one  of  the  two  convictions  of  the  said  plaintiff  in 
error,  as  mentioned  and  appearing  in  the  said  indictment,  are  or 
is  bad  and  sufficient  in  law  to  support  the  said  indictment  for  a 
third  offence  against  the  first  section  of  the  statute  9  Geob  4, 
c.  69; 

That  the  conviction  dated  the  26th  December,  1854,  is  bad, 
because  it  does  not  on  the  face  of  it  state  with  sufficient  legal 
certainty  that  any  offence  has  been  committed  by  the  plaintiff  in 
error  within  the  meaning  of  the  statute  9  Gea  4,  c,  69; 

That  the  conviction  dated  27th  November,  1858,  is  bad,  for  the 
following  reasons :  Because  it  does  not  on  the  face  of  it  show 
with  sufficient  legal  certainty  that  any  offence  had  been  committed 
by  the  plaintiff  in  error  within  the  meaning  of  the  statute 
9  Geo.  4,  c.  69,  and  because  it  does  not  show  that  the  plaintiff  in 
error  had  been  previously  convicted  before  two  justices  of  any 
offence  against  the  said  statute,  and  because  the  adjudication  in 
the  said  conviction  of  imprisonment  for  six  calendar  months  with 
hard  labour,  and  the  further  adjudication  of  imprisonment  with 
hard  labour  for  one  year,  unless  two  sureties  should  be  sooner 
found  by  the  plaintiff  in  error,  was  excessive,  illegal,  and  without 
jurisdiction. 

Henry  Maftkewsy  for  the  prisoner. — The  second  count  in  the 
indictment  is  bad.  There  must  be  shown  two  good  and  valid 
convictions  for  a  first  and  second  offence,  and  this  record  does  not 
show  any  valid  conviction  for  a  second  offence.  On  the  second 
conviction  no  jurisdiction  is  shown  to  impose  an  imprisonmtot  of 
six  months,  inasmuch  as  no  valid  first  conviction  is  sliown. 

Cbompton,  J.-*  To  have  found  him  guilty  a  second  time,  they 
must  have  had  evidence  of  a  first  conviction. 

Matthews. — If  the  conviction  were  before  the  court  on  cerHorari 
the  Court  would  quash  it  as  bad  in  form  ;  it  would  have  satisfied  the 
terms  of  that  conviction  that  the  former  offence  was  an  assault. 

Hill,  J. — The  conviction  is  set  out  according  to  its  legal  effect. 
Why  should  we  assume  it  to  be  bad  ? 

Matihewa. — Because  the  Court  will  not  assume  anything  against 
theprisoner. 

CoCKBUBK,  C.  J. — If  the  second  conviction  were  bad,  but  there 
was  a  good  offence  proved  and  juxisdiction,  and  it  has  not  been 
brought  up  to  be  quashed,  woull  not  that  make  it  good  ? 
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CsoMPTOK,  J.— And  miffht  it  not  be  amended  under  the      Gbobob 
12  &  13  Vict  c.  45,8. 7?  ...  T^ 

Matthews. — The  indictment  must  show  a  second  valid  conviction.   Thb  Qubes. 

CocKBUBN,  C.J. — ^Thcre  are  two  convictionsi  neither  appealed        -~ 

a^nst    Are  we  to  say  that  they  have  been  unduly  made  ?    The        ,' 

prisoner  not  ha^ng  chosen  to  appeal,  is  it  incumbent  upon  us  to  indietmeni^ 
say  that  either  is  invalid  ?  "^'^^^ 

Matthews. — In  trespass  agiunst  magistrates  the  Court  used  to  ^^m^J^ 
hold  that  a  conviction,  if  bad,  though  unreversed  would  not     gamtUiw. 
protect  the  magistrate.    The  second  conviction  is  bad  for  other 
reasons.    It  does  not  appear  that  it  was  for  an  offence  under  the 
Act ;  it  says  merely  that  he  was  on  land  with  certain  instruments. 

Blackburbt,  J. — Surely,  if  the  instrument  had  been  named  it 
would  have  been  good.  Any  possible  instrument  for  destroying 
game  would  Ao. 

Cbomfton,  J. — And  if  you  lay  one  instrument  yon  might 
prove  another. 

Matthews. — It  is  matter  of  law  what  instrument  is  within  the 
statute. 

Blackburn,  J. — I  should  say  it  was  matter  of  fact 
^  CoCKBUBN,  C.J. — Are  we  to  scan  with  the  greatest  technical 
nicety  each  word  of  this  conviction  ? 

Matthews. — Yes.  In  criminal  cases  the  rule  is  as  strict  as  it 
used  to  be  on  special  demurrer.  The  first  conviction  is  bad  on 
the  authority  of  Davies  v.  The  King,  10  B.  &  C.  89.  "Then  and 
there"  is  not  an  averment  of  beins  then  by  night,  or  in  the  dosei 
and  "ni^ht"  is  not  described  in  the  words  of  uie  statute:  (Paiey 
on  Convictions,  216  ;  Reg.  v.  Reynolds^  13  L.  J.  65,  M.C. ;  Rex 
V.  Alkn,  5  Buss.  &  By.  513;  Fletcher  v.  CaUharpe,  6  Q.  B.  880, 
were  referred  to.) 

Alexander  Stately  HiUy  contra,  was  not  called  on. 

CocKBURN,  C.J.-*-I  think  our  judgment  should  be  for  the 
defendant  in  error.  The  principal  objection  made  is  to  the  second 
conviction,  and  it  is  said  that  it  does  not  appear  on  the  face  of  the 
indiotment  that  on  the  first  occasion  the  prisoner  was  convicted, 
the  answer  to  whicli  seems  to  me  to  be,  that  although  the  con- 
viction is  not  set  out  in  hcBc  verba,  all  is  shown  that  is  necessary. 
The  indictment  sufficiently  states  a  jurisdiction  in  the  magistrates 
to  punish  for  a  second  offence,  and  the  requirements  of  the  Act  of 
Parliament  sufficiently  appear  to  have  been  satisfied.  The  other 
points  have  been  disposed  of  in  the  course  of  the  arguments. 
The  statement  that  the  prisoner  did  by  night  then  and  there  enter 
20, 1  think,  amply  sufficient  There  will,  therefore,  be  judgment 
for  the  defendant  in  ^ror. 

Cbompton,  Hill,  and  Blackburn,  J  J.,  concurred. 

Judgment  Jfor  the  defendant  in  error. 
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COURT  OF  CRIMINAL  APPEAL. 

April  27,  1861. 

(Before  Pollock,  C.B.,  Williams,  Willbs,  Blackburn,  JJ., 

and  Wilde,  B.) 

Reg.  w.  David  Dayies.  (a) 

Assault — County  Court  bailiff  in  execution  of  duty — Warrant^^ 
Evidence  of  authority. 

Upon  an  indictment  for  an  assault  upon  a  County  Court  bailiff'  in  t/te 
execution  of  his  duty^  the  production  of  a  warrant  of  the  Cowfty 
Court  Judge  for  the  apprehension  of  the  prisoner^  is  a  sufficient 
justification  of  the  act  of  the  bailiff  in  apprehending  the  prisoner^ 
ufithout  proof  of  the  previous  proceedings  authorising  tJic  warranty 
even  though  the  judgment  be  obtained  in  one  county  and  the  warrant 
sent  for  execution  into  a  different  county. 

tVUliams^  J.  dubitante, 

CASE  reserved  by  Byles,  J. 
At  the  last  Assizes  for  the  county  of  Carmarthen,  David 
Davies  was  indicted  for  an  assault  on  James  Evans,  acting  in  the 
execution  of  his  office  as  sub-bailiff  of  the   County    Court    of 
Lampeter. 

The  violence  used  by  the  defendant  did  not  appear  to  exceed 
what  was  necessary  to  prevent  his  apprehension  unaer  the  warrant 
annexed. 

It  was  objected  bv  the  prisoner's  counsel,  citing  9  A  10  Vict 
c  95,  ss.  99,  104  and  114)  and  19  &  20  Vict.  c.  108,  ss.  48  and  104, 
that  no  neglect  or  refusal  to  pay  appears  on  the  face  of  the 
warrant;  and  that  the  previous  proceedings  authorising  the 
Warrant  were  not  proved. 

I  reserved  these  objections,  and  any  other  objections  apparetit 
on  the  iace  of  the  warrant,  for  the  consideration  of  the  Court  of 
Criminal  Appeal 

The  prisoner  was  convicted  of  a  common  assault  subject  to  the 
foregoing  objections,  and  was  discharged  on  bail. 

J.  B.  BTLX8. 

(•)  Reported  b/  John  Tnoliraofr)  Baq.^  Barrbter^at-Law. 
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The  documents  annexed  to  the  case  were  in  the .  following       ^' 
<'  55,  Warrant  of  Commitmept 


formr—  P^^ 


"  In  the  County  Court  of  Carmarthenshire,  hoMen  at  Llandovery.  ^^ 

'^No.  of  plaint  M.  145.  AutwU  en 

*^  No.  of  judgment-sammons,  No.  8.  bcUUffexecuimg 

"No.  of  warrant,  No.  J2.  "^JSi^, 

"  Between  Bees  Augustus,  plaintiff,  and  David  Davies,  defendant.        ""^^^ 
"  To  the  high  bailiff  and  others,  the  bailiffs  of  the  said  court,  and  all 
peace  officers  within  the  jurisdiction  of  the  said  court,  and  to  the 
governor  or  keeper  of  the  gaol  of  Carmarthenshire,  at  Carmarthen. 

"Whereas  the  plaintiff  obtained  a  judgment  against  the  defendant 
in  the  County  Court  of  Carmarthenshire,  holden  at  Llandovery,  on  the 
14th  June,  1859,  for  the  payment  of  4/.  18^.  6d.  for  debt  and  costs, 
upon  which  judgment  and  the  sifosequent  process  issued  thereon,  the 
sum  of  5L  3«.  Sd.  was  at  the  date  of  the  issuing  of  the  summons  herein- 
after mentioned  and  still  is  due.  And  whereas  a  summons  was  at  the 
instance  of  the  plaintiff  duly  issued  out  of  this  court,  by  which  the 
defendant  was  required  to  appear  at  this  court  on  the  15th  June,  1860, 
to  answer  such  questions  as  might  be  put  to  him  pursuant  to  sect.  98  of 
the  statute  9  &  10  Vict.  c.  95,  in  relation  to  such  debt,  which  summons 
was  proved  to  this  Court  to  have  been  personally  and  duly  served  on  the 
defendant.  And  whereas  this  Court,  at  the  hearing  of  the  said  sum* 
mens,  ordered  that  the  defendant  should  be  committed  to  prison  for 
twenty-five  days  for  not  having  satisfied  the  said  judgment  and  costs, 
having  had  sufficient  means  and  ability  so  to  do.  These  are  therefore 
to  require  you  the  said  high  bailiff,  bailiffs  and  others  to  take  the 
defendant,  and  to  deliver  him  to  the  governor  of  the  county  gaol  at 
Carmarthen,  and  you  the  said  governor  to  receive  the  defendant,  and 
him  safely  keep  in  the  said  prison  for  twenty-five  days  from  the  arrest 
under  this  warrant,  or  until  he  shall  be  sooner  discharged  by  due  course 
of  laiv 

"Dated  25th  June,  186x0. 

"  Thos.  Jon£8,  Registrar  of  the  Court. 

Amount  of  judgment  or  order        £4  13     6 

Paid  into  court        ..000 

Amount  remaining  due    ...     ...     < 

Costs  of  warrant  against  the  goods  ...  « 
Costs  of  judgment-summons  and  its  hearing . 
Poundage  for  issuing  this  warrant •     . 

Total     •••     ...     •*•  £6    2    8 

"  This  warrant  remains  in  force  one  year  from  the  date  thereof.  This 
form  to  be  applicable  to  all  judgments  recovered  at  the  hearing,  or  by 
default  or  by  consent,  and  to  all  orders  within  the  jurisdiction  of  the 
court." 

[Indorsed.] 

M.  145. 

N.3. 

Sees  Augustus,  )  (  David  Davies, 

Llandovery,  i     ^*   i       Penswen  Llanyorwys, ' 

Innkeeper^  )  (  Shopkeeper. 


4  13 

6 

0    7 

6 

0  12 

3 

0    9 

0 
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Sso*  "*  IQS.  High  BaiMTs  Warrut  to  Begistrar  ef  Foreiga  Govrt 

Datzes.  ^'No.  of  plainty    M.  145. 

iw.  "Naofwairant^N!    12.' 

^tfoifft  <m        ''Ii^  ^^0  Countj  Court  of  Carmarthenshirey  hoMen  at  liandoreiy. 
knbjf  execu<%     **  Between  Bees  Augustas,  plaintifi;  and  David  DaYies,  defendant. 
oM  proem       <<  Whereas  the  warrant  of  commitment  hereto  annexed  has  been 
~*^^?.     ^'^^  ^^  ^  ^®  ^°^  against  the  bodj  of  the  above-named  David 
^*     Davies.    And  whereas  the  said  David  Davies  resides  out  of  the  oidinaiy 
jurisdiction  of  this  court,  and  is  believed  to  be  within  the  jurisdictioa 
of  the  County  Court  of  Cardiganshire,  holden  at  Lampeter,  of  which 
you  are  the  registrar.    These  are  therefore  to  require  you  to  cause  the 
said  warrant  to  be  executed  within  the  ordinary  jurisdiction  of  the  aaid 
last-mentioned  County  Court. 
<' Dated  26th  June,  1860. 

^'BiCHABD  Gabdnob,  High  Bailiff  of  the  County  Court  of 
Carmarthenshire,  holden  at  Llandovery* 
'<  To  the  Begistrar  of  the  County  Court  of  Cardiganshin, 
holden  at  Lampeter. 

Giffard,  for  the  prisoner.— The  first  objection  is  now  abandonejl^ 
as  the  warrant  proauced  by  the  officer  follows  the  form  given  in 
the  schedule  to  the  County  Court  Act,  19  &  20  Vict  &  108.  ^  It 
is  contended,  however,  that  the  previous  proceedings  authorising 
the  issuing  of  the  warrant  should  have  been  proved.  This  was 
what  is  termed  a  foreign  judgment,  that  is^  a  judgment  obtained 
in  the  Cardiganshire  County  Court  sent  for  execution  to  Car- 
marthenshire, and  it  was  incumbent  to  show  the  power  to  make 
such  an  order.  Assuming  that  a  good  warrant  to  arrest  would  be 
a  sufficient  justification  in  an  action  of  trespass  against  the  officer 
acting  under  it  {Andrews  v.  Marris,  1  Q.  B.  1),  vet  he  is  liable  for 
executing  a  warrant  which  is  objectionable  and  void  ( CarraU  v. 
Morkj/y  I  Q.  B.  18);  and  it  is  further  necessary  to  show  that  the 
warrant  is  authorised  by  law :  (lb.)  More  especially  is  it  neces- 
sary to  show  the  authority  to  issue  the  warrant  where  the  personal 
liberty  of  the  subject  is  involved.  In  Rex  v.  7bo2ey,  2  Lord 
Baym*  1296,  where  a  person  assisting  a  peace  officer  to  apprehend 
a  woman  was  slain  by  one  of  the  prisoners,  it  was  held  by  a 
majoritv  of  the  judges  that  it  was  manslaughter  only,  if  the  woman 
was  unkwfully  imprisoned.  This  case  is  said,  per  Alderson,  B., 
in  fFamej^s  case,  I  Moo.  385.  to  have  been  overruled.  In  ffamer^s 
case  interference  by  a  gamexeeper  with  persons  found  armed  in 
the  pursuit  of  game  on  the  lands  of  an  adjoining  proprietor, 
without  any  attempt  fordbly  to  apprehend,  was  held  not  a  suffi- 
cient provocation  to  reduce  a  malicious  wounding  and  killing  to 
manslaughter.  Foster,  J.,  in  his  treatise  on  Crown  Law,  lays  it 
down  that  TooUy's  case  has  carried  Uie  law  in  fisivour  of  private 
persons  officioudy  interposing  in  cases  of  illegal  arrest  further 
than  sound  reason  and  policy  will  warrant.  But  CarraU  y*  Marley 
is  conclusive  to  this  extent,  that  an  arrest  must  be  taken  to  tie 
unlawful  if  the  authority  for  issuing  the  warrant  is  not  shown, 
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iiotwkhtttii^iig  that  an  officer  acting  under  it  may  be  protected       ^m. 
in  a  civil  action  on  the  ground  that  if  he  neglects  to  execute  the      p^yiBs. 

vrnt  he  is  liable  to  an  action.  Assuming  the  arrest  to  be  unlawful,        

is  there  any  authority  for  saying  that  a  man  may  not  resist  the       ^^ 
unlawful  apprehension  of  his  person  ?  AmmU  on 

Blackburn^  J. — In  Macialky's  case,  9  Co.  65,  it  was  held  haiujf  exeaoi 
to  be  murder  to  kill  an  officer  acting  under   process,  though  ^^^^^^ 
erroneous. 

GWwrd. — That  doctrine  is  inconmtent  with  the  authorities. 

Williams,  J. — Marrell  v.  Martin^  4  Sc  N.  B.  430,  seems  at 
rariance  with  Carratt  v.  Marhy.  There,  in  an  action  of  replevin, 
a  plea  of  justification  under  the  Highway  Act,  setting  out  a 
warrant  of  justices,  was  held  bad  for  not  showing  that  the  justices 
had  jurisdicton  over  the  matter.  The  case  was  elaborately 
argued,  and  GHndal,  C.  J.,  says,  at  p.  316:  ''Upon  these  grounds 
it  appears  to  us  that,  where  there  is  a  limitea  authority,  and  a 
limited  authority  only  is  given,  if  the  party  to  whom  such 
authority  is  given  extends  the  exercise  of  bis  jurisdiction  to 
objects  not  within  it,  his  warrant  will  be  no  protection  to  the 
officer  who  acts  under  it;  and  that  by  necessary  consequence, 
where  the  officer  justifies  under  a  warrant  so  granted  by  a  court 
of  limited  jurisdiction,  he  must  show  that  the  warrant  was 
granted  in  a  case  which  fell  within  such  limited  jurisdiction.'' 

Giffard. — In  this  case  there  was  nothing  to  show  jurisdiction  to 
issue  the  warrant  at  all.  In  Hawk.  P.  C.  bk.  1,  c.  31,  s.  61,  it  is 
said ;  '^  It  seems  to  be  agreed  that  whoever  kills  a  sheriff  or  any  of 
his  officers  in  the  lawful  execution  of  a  civil  process,  as  on 
arresting  a  person  on  a  capiaSf  &c.,  is  guilty  of  murder.  Neither 
is  it  any  excuse  to  such  a  person  that  the  process  was  erroneous, 
for  it  is  not  void  by  being  so,  &c.  Yet  the  killing  of  an  officer  in 
some  cases  will  be  manslaughter  only,  as  when  the  warrant  gives 
no  authority  to  arrest  the  party,  or  where  a  good  warrant  is 
executed  in  an  unlawful  manner,**  &c.     No  doubt,  where  the 

Erocess  is  erroneous  only,  it  must  be  set  aside  before  an  action  can 
e  brought;  but  there  is  no  case  which  shows  that  an  arrest  under 
circumstances  like  the  present  is  lawful. 

Blackburn,  J. — In  Foster's  Crown  Law,  p.  31 1,  cap.  8,  ss.  7, 8, 
it  is  said :  **  And  in  the  case  of  arrests  upon  process,  whether  by 
writ  or  warrant,  if  the  officer  named  in  the  process  give  notice  of 
his  authority,  and  resistance  be  made  and  the  officer  killed,  it  will 
be  murder ;  if  in  fact  such  notification  was  true,  and  the  process 
l^al»  for  after  such  notification  the  parties  opposing  the  arrest 
acted  on  their  own  peril."  Foster,  «f.,  goes  on  to  say  that  he 
would  not  be  understood  to  mean  more  than  provided  the  process, 
be  it  by  writ  or  warrant,  be  not  defective  in  the  frame  of  it  and  issue 
in  the  ordinary  course  of  justice  irom  a  court  or  magistrate  having 
jurisdiction  in  the  case. '  There  ma^  have  been  irregularity  pre- 
vious to  the  issuing;  but  if  the  sheriff  or  other  minister  of  justice 
be  killed  in  the  execution  of  it,  it  will  be  murder,  for  the  officer 
to  whom  it  is  directed  must  at  his  peril  pay  obedience  to  it    And 


490  CBIMINAL  LAW  CASBft 

^«»-       therefore  if  a  co.  «a.  JL  fa.  writ  of  amstance,  or  any  oth«f  writ 
Daties.      ^^  ^^  U^^  \SaA^  issue  directed  to  the  sheriff^  and  he  or  any  of  his 

officers  be  killed  in  the  execution  of  it,  it  is  sufficient  upon  an 

^^       indictment  for  this  murder  to  produce  the  writ  and  warrant 
u^Mcwftofi    without  showing  the  judgment  or  decree:  {Rogerit  case.)'' 
hai^exeetitmg     No  couusel  appeared  for  the  prosecution. 

dml  process  Q^^^  ^^^  l^ft. 

'^jsvtamce  of 

QUthoriiM* 

June  1. — Pollock,  C.K — We  are  ot  opinion  that  the  con- 
viction ought  to  be  affirmed.  The  process  of  the  County  Court 
was  as  much  a  justification  to  the  officer  by  virtue  of  the  County 
Court  Act  as  a  writ  of  execution  out  of  a  Superior  Court  to  the 
sheriff;  and  it  is  clear  that  the  production  of  such  a  writ  would 
be  sufficient  in  a  proceeding  of  tnis  description  for  assaulting  the 
sheriff  or  his  bailiff,  without  proof  of  the  judgment:  (Foster^s 
Crown  Law,  311.)  My  Brother  Williams  entertains  some  doubt, 
upon  the  ground  that  the  statute  seems  to  be  in  terms  confined  to 
civil  cases ;  but,  upon  consideration,  we  think  that  the  true  con- 
struction of  it  is  that  above  stated. 

Convicium  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  \j  1861. 

(Before  Cockburx,  C.J.,  Pollock,  C.B.,  Cbompton  and 
WiLLES,  JJ-,  and  Wilde,  B.) 

Reg.  v.  Joshua  HASSALL.(a) 

Fraudulent  batke-^  Treasurer  qf  a  money 'club'^Larcetiy — 
20&21   Vict.c.^A,s.A. 

A  treasurer  of  a  money-club  received  small  weekly  payments  from  each 
member^  and  had  authority^  with  the  secretary's  consent,  to  lend  the 
club  money  to  members.  There  was  a  periodical  division  of  the 
funds  and  profits  among  the  members : 

Held,  that  the  treasurer  could  not  be  indicted  as  a  fraudulent  bailee 
under  the  Ath  section  of  20  &  21  Vict.  c.  64,  for  larceny  of  moneys 
paid  in  by  a  member. 

CASE  reserved  for  the  opinion  of  this  Court 
The  prisoner  was  tried  before  me  at  the  intermediate  Sessions 
for  the  West  Riding  of  Yorkshire,  held  at  Sheffield  on  the 
Ist  March,  1861,  upon  an  indictment  under  sect.  4  of  the 
20  &  21  Vict,  c  64  (the  Bailee  Act),  which  charged  him  with 
stealing  the  sum  of  2U  \As.  Id.,  the  property  of  John  FarrelL 

A  second  count  charged  the  offence  as  a  simple  larceny. 

It  was  proved  that  the  prisoner  and  a  man  namea  Richard 
Shaw  agreed  early  in  January  1860,  to  start  a  money-clnb.  They 
succeeded  in  getting  together  a  number  of  members,  of  whom 
Farrell)  the  |)rosecutor^  was  one ;  and  the  club,  which  was  not 
an  enrolled  friendly  society,  continued  through  the  year  1860  to 
hold  weekly  meetings  at  a  public-house  in  Sheffield,  called  the 
Travellers'  Rest. 

'  Shaw  was  secretary,  the  prisoner  was  treasurer,  and  tbey, 
together  with  one  Bellhouse,  formed  the  committee  of  manage- 
ment 

The  rules  of  the  club  were  as  follow  :-^*'  Each  member  had  to 
deposit  weekly  a  sum  of  not  less  than  threepence  halfpenny,  nor 

(a)  ]Uport6d  bj  Jom  Thompson,  Esq»,  Barristr r-at-LaW* 


1861. 
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more  than  thirteenpence  halfpenny.  Members  (Hnittii^  toy 
weekly  payments  to  be  subject  to  a  small  fine.  The  oM  hall- 
pence  to  he  expended — Ist,  on  a  feast  at  the  end  of  the  year ; 
and,  2ndly9  in  payment  of  the  services  of  Shair,  the  prisoner, 
and  Bellhoose." 

f  21  VieL  The  prisoner  alone  had  the  custody  of  all  moneys  pud  in  by 
^  ^  membeni,  and  the  prisoner  had  aathcnity  to  lend  oat  of  the  dab 
money  in  his  hanas»  provided  he  first  obtsuned  the  secretary** 
written  consent  to  the  loan,  sums  not  exceeding  IL,  at  the  rate  of 
5  per  cent,  interest^  and  several  emns  were  thns  lent  out  to 
members  within  the  year,  and  repud  with  interest.  The  role  of 
the  dab  was^  that  such  loans  coiud  only  be  made  to  members. 

On  the  evening  of  the  24th  April,  1860,  the  dob  money,  wbich 
amounted  to  392. 13«.  IdL,  was  to  have  been  distributed  amongst 
the  members  in  this  way — ^Eadi  member  was  to  recdve  back  Uie 
exact  amount  he  had  pud  in,  less  the  odd  halfpence  and  the 
amount  of  his  fines,  if  any.  He  was  also  to  receive,  in  addition, 
to  the  sum  he  had  deposited,  an  equd  share  of  the  total  amount 
arising  from  fines  and  from  interest  on  loans. 

The  sum  of  2L  14«.  Id.  liud  in  the  indictment  was  the  exact 
amount  paid  by  John  Farrell,  the  prosecutor,  into  the  prisoner's 
bandsy  no  part  of  it  being  made  up  of  interest  or  fines.  On  the 
morning  of  the  24th  December,  the  day  when  the  distribution  of 
the  dub  money  was  to  have  taken  place,  the  prisoner  told  Shaw 
that  bis  house  had  been  broken  ana  robbed  of  the  money  bdoog- 
ing  to  the  club,  and  of  some  of  his  own.  The  prisoner  attendra 
the  dub  the  same  evening,  and  said  that,  if  time  was  given  him, 
he  could  pay  20s.  in  the  pound. 

The  result  of  an  examination  of  the  prisoner's  house  was,  that 
he  was  given  into  custody  on  a  charge  of  stealing  the  dub 
money. 

On  the  above  facts  it  was  contended  by  the  prisoner's  counsd, 
first,  that  the  prisoner  was  not  a  bailee  of  the  sum  of  2L  14s.  Id., 
within  the  meaning  of  the  20  &  21  Vict,  c  54,  as  this  money^  had 
been  paid  into  his  bands  by  the  prosecutor  in  small  sums,  in  ^ver 
and  copper  coins,  which  particular  coins  he  was  not  bound  to 
return ;  secondly,  that  the  prisoner  was,  together  with  the  other 
members  of  the  committee,  trustee  of  the  funds  of  the  club,  and 
could  not  be  indicted  under  sect.  4 ;  thirdly,  that  the  fact  showed 
a  partnership  existing  between  the  prosecutor  and  the  prisoner, 
who  could  not  therefore  be  convicted. 

I  overruled  the  objections,  and  leflt  the  case  to  the  jury,  who 
found  the  prisoner  guiltjr,  whereupon  he  was  sentenced  to  twelve 
months'  imprisonment  with  hard  labour,  until  the  opinion  of  the 
Court  for  the  Consideration  of  Crown  Cases  Reserved  coukl 
be  taken,  whether  on  the  above  facts  the  prisoner  was  rightly 
convicted. 

Wilson  OyERKKD,  Chairman. 

Campbell  Fasiefj  for  the  prisoner. — It  is  submitted  that  the 
prisoner  was  not  a  bailee  of  the  money  mentioned  in  the  indict- 
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ment  within  the  meaning  of  the  20  &  21  Vict.  c.  54,  &  4,  which        R»»* 
enacts  that  'Mf  any  person,  being  a  bailee  of  any  property^  shall     s^^i, 

fraudolently  take  or  convert  the  same  to  his  own  use  or  the  use       

of  any  person  other  than  the  owner  thereof,  although  he  shall  not       ^^^^^ 
break  bulk  or  otherwise  determine  the  bailment,  he  shall  be  guilty  BaihTIct-^ 
of  larceny."    The  word  **  bailee  ^  in  that  section  must  be  con-  20  «f  21  vict, 
strued  according  to  its  known  legal  sense ;  and  so  construing  it,  the       <>•  ^« 
prisoner  was  not  a  depositary  of  the  money,  which  seems  to  come 
aearest  to  the  facts  of  this  case  of  any  of  the  kinds  of  biulment 
pointed  out  in  Coggs  v.  Bernard j  1  Sm.  L.  C«  82.     The  prisoner 
was  not  bound  to  return  the  particular  coins  deposited  by  the 
members  of  the  club,  but  his  duties  were  rather  like  those  of  a 
banker  than  of  any  other  person.     A  banker  is  not  a  bailee  of  the 
moneys  deposited  by  customers,  but  is  a  debtor  to  his  customers 
in  respect  of  their  deposits:  {Potty.  Clegg,  16  M.  &  W.  321.) 
And  in  Tassett  y.  Cooper  (9  C.  B.  526),  Cresswell,  J.,  says,  '<  It 
is  now  settled  that  money  paid  in  by  a  customer  to  a  banker  is 
money  lent  to  the  latter :  {Pott  ▼•  CUgg.)  " 

CsOMFfON,  J. — If  anything,  the  prisoner  was  a  trustee  of 
these  moneys  under  sect.  1  of  the  statute.  Besides  these  very 
moneys  may  have  been  lent  out  to  members. 

Foster, — The  interpretation  clause,  sect.  17,  shows  that  the 
word  '*  trustee  **  means  a  trustee  on  some  express  trust  created  by 
deed,  will,  or  written  instrument.  This  is  not  like  Bex  v.  Howell 
(7  C.  &  P.  325),  where  the  owner  of  a  boat  was  employed  to 
carry  wooden  staves  from  a  vessel  to  the  shore  in  his  boat,  and  it 
was  held  to  be  a  bailment. 

WiLLES,  J. — Unless  a  man  is  entrusted  with  a  specific  thing  to 
be  returned,  how  can  he  steal  it  ?  In  this  case  the  prisoner  has 
not  stolen  the  money,  he  has  stolen  the  debt. 

WiLBE,  B. — If  the  argument  is  correct  that  the  piisoner  was  a 
bailee,  he  would  be  equally  criminal  whether  he  was  ready  to  pay 
with  other  money  or  not. 

Foster.— In  Beg.  v.  Hoare  (1  Fos.  &  Fin.  647),  it  was  held,  that 
a  person  employed  to  collect  debts  for  another  did  not  thereby 
become  a  bailee  of  the  money,  not  being  bound  to  hand  over  the 
particular  sum  which  he  had  received.  Beg.  v.  Garrett  (2  Fos.  & 
I'in.  14),  is  also  an  authority  to  the  same  ^ect. 

L.  Hannay,  for  the  prosecution. — It  is  admitted  that  the 
prisoner  was  not  a  trustee  within  the  meaning  of  the  statute,  and 
that,  unless  he  can  be  regarded  as  a  bailee  under  the  4th  section, 
the  conviction  cannot  be  sustained.  In  embezzlement,  a  man 
may  be  convicted  of  stealing  something  not  specific 

W1LLE8,  J. — I  have  heard  Lord  Wensleydole  say  more  than 
once,  that  a  servant  was  bound  to  hand  over  to  his  master  the 
particular  money  he  received  on  his  account. 

Harniay. — That  cannot  be  true  in  all  instances,  as  where  a  man 
is  travelling  for  different  houses.  There  was  a  bailment  of  this 
money  to  the  prisoner  within  the  5th  head,  locatio  opens  fadendi. 
There  was  something  to  be  done  with  respect  to  it,  viz.,  the 
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''^       prifloner  was  to  lend  it  oat^  ftc,  and  he  was  to  receive  a  salary  far 
P^!^„,      nis  duties.    It  is  not  necessary,  in  all  cases,  that  the  specific  thing 

should  be  returned.    In  some  cases  the  thing  may  be  altered  by 

^^^*       additions,  or  the  rererse,  or  its  nature  may  be  changed,  as  in  the 

BuOrtf^ci-.  o^  of  doth  converted  into  a  coat.    Practically  one  sovereign  is 

90 # SI  FJdL  the  same  thing  as  another.    Hie  word  ''property  "  in  the  statute 

«•  M.       ]g  to  include  any  real  or  personal  property  into  which  the  property 

which  may  have  been  the  original  subject  of  a  trust  may  have 

been  converted  or  exchanged,  and  the  proceeds  thereof,  and  any- 

thmg  acquired  by  such  jraoceeds. 

CocKBUBN,  C.J. — ^We  are  all  agreed  that  it  is  abundantly 
dear  that  this  conviction  cannot  be  sustained.  The  indictment  is 
framed  upon  the  4th  section  of  the  20  &  21  Yict  c.  54,  which 
applies  to  bailees ;  and  it  is  only  necessary  to  say  that  the  word 
bailment  must  be  interpreted  according  io  its  oidinaiy  legal 
acceptation.  Understood  in  that  sense,  a  bailment  relates  to 
something  in  the  hands  of  the  bailee  which  is  to  be  returned  in 
specie,  and  does  not  apply  to  the  case  of  money  in  the  hands  of  a 
party  who  is  not  under  an  obligation  to  return  it  in  precisely  the 
identical  coins  which  he  originally  received.  The  present  case, 
therefore,  is  not  within  the  statute. 
The  rest  of  the  Court  concurring, 

Canmciion  ^uathetL 
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CENTBAL  CRIMINAL  COURT. 

April  8,  1861. 

(Before  the  Becobdeb  of  London.) 

Reg.  v.  Hunt,  (a) 

False  pretencei^Larceny  as  bailee — Evidence — Fraud. 

Indkimeni  charged  the  prisoner  wiih  obtaining  26L  Ss.^  the  moneys  of 
John  Hachbhchy  by  false  pretences.  According  to  the  proseeutor*s 
evidence  he  was  induced  to  part  ufiih  the  money  on  the  prisonet^s 
statement  that  he  teas  to  pay  ISoL  for  a  pair  of  carriage  horses. 
Ab  such  averment  was  contmned  in  the  indictment. 

It  was  then  urged  that  the  prisoner  might  be  convicted  of  larceny  as  a 
bailee  ;  but  the  money  having  been  obtained  by  frauds  and  the  prosecutor 
having  parted  with  all  control  over  it  as  well  as  with  the  possession  : 

Heidi  there  was  no  bailment^  and  that  prisoner  could  not  be  convicted. 

TTERE  DAWSON  HUNT  was  indicted  for  unlawfully  obtain- 
V  iug  26/.  Ss.,  the  moneys  of  John  Hackblock^  by  false 
pretences. 

Metcalfe  {Poland  with  him),  for  the  prosecution. 

BaUantine,  Seijt.  {Ribton  with  him),  for  the  prisoner. 

John  Hackblock  said :  in  consequence  of  a  letter  from  a  friend 
of  mine  I  made  an  appointment  to  see  some  horses  tiie  prisoner 
had  to  sell.  I  afterwards  got  an  order  to  see  the  horses ;  I  went 
on  the  28th  of  January  to  Knightsbridce,  to  the  Swan  Yard.  I 
was  shown  a  pair  of  carriage  horses ;  I  thought  the^  would  suit 
me  and  I  went  to  22,  Parliament-street  to  see  the  prisoner.  He 
was  not  there;  his  derk  gave  me  his  address  at  Warrington 
Stables,  Edgeware-road.  I  went  there  and  saw  the  prisoner.  I 
told  him  I  had  been  to  see  a  pair  of  horses  at  Knightsbridge,  and 
that  they  were  likely  to  suit  me,  and  asked  him  if  he  could  not 

fet  them  for  something  less  than  135/.  He  said,  not  a  shilling,  he 
ad  done  his  utmost  and  he  could  not  get  them  for  anything  less. 
He  also  said  **  By  Heavens  I  if  they  were  my  horses  1  would  not 
take  180/.  for  them."  He  continued  to  praise  them  and  went  on 
to  say  that  *'  He  never  bought  or  sold  horses  on  his  own  account, 

(a)  R«porttd  bj  Bobbst  OjuoDaa,  Esq,,  BanristtMit-Linr. 
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^^'       that  he  was  entirely  in  the  commission  way,  and  that  he  had 
Huirr.      disposed  of  horses  to  the  valne  of  6,000il  within  ihe  last  month." 

I  then  said  if  he  conld  not  get  them  under  135iL  I  would  give 

1^       that  sum  provided  they  would  pass  Mr.  Field^s  (veterinary  surgeon) 
False  preunees  examination  satisfactorily.     Mr  Field*s  certificate  was  satisfactory, 
—TMrcmtfo*  and  I  paid  him  the  money.     I  gave  him  1422.  and  he  gave  me 
***^       this  receipt: 

'^  Received  from  John  Hackblock,  Esq.,  34>  York-place,  the 
sum  of  135/.  and  62.  15«.  commission  on  a  pair  of  carriage  horses 
passed  by  Mr.  Field,  V.  &  V.  D/Hunt'' 

I  gave  bi.  for  the  ^room.  Subsequently  I  returned  the  horses, 
one  of  them  not  being  quiet  in  harness.  On  the  I  Itli  of  February 
I  received  a  letter  purporting  to  come  from  Hunt.  Next  morning 
I  went  to  the  stables  at  Eiiightsbridge. 

Proof  was  here  given  of  the  sale  of  the  horses  to  the  prisoner 
Hunt,  for  110/.,  l)y  William  Smart,  book-keeper,  and  David 
Smith,  proprietor,  of  the  Swan-yard  stables,  at  Knightsbridge. 

Mr.  Hackblock  was  then  re-examined,  and  said  he  was  not 
aware  that  1107.  only  was  to  be  paid  to  Mr.  Smith  for  the  horses. 
That  the  prisoner  said  be  was  to  pay  1352.  for  them,  and  that 
statement  induced  him  to  part  with  the  money.  He  paid  the 
6/.  \5s.  commission  money  because  the  prisoner  said  it  was  only  a 
commission  transaction,  and  that  he  never  bought  or  sold  on  his 
own  account 

Upon  the  close  of  the  case  for  the  prosecution, 

The  Becobd£B  said :  I  am  of  opinion  that  the  evidence  docs 
not  support  the  indictment.  According  to  the  prosecutor's 
evidence,  he  was  induced  to  part  with  his  money  upon  the 
prisoner's  statement  that  he  wxus  to  pay  135/.  for  the  hoi*ses,  and 
no  such  averment  is  contained  in  the  indictment. 

Metcalfe  then  submitted,  that  if  the  Court  were  of  opinion  the 
false  pretences  charged  in  the  indictment  were  not  strictly  made 
out,  the  prisoner  might  be  convicted  of  larceny.  The  7  &  8  Geo.  4, 
c  29,  s.  53,  enacting  ^'That  if  upon  the  trial  of  any  person 
indicted  for  such  misdemeanor  (false  pretence)  it  shall  be  proved 
that  he  obtained  the  property  in  question  in  any  such  manner  as 
to  amount  in  laW  to  larceny,  he  shall  not  by  reason  thereof  be 
entitled,"  &c  The  prisoner  obtained  the  money  from  the  pro- 
secutor for  the  purpose  of  handing  it  over  to  Mr.  Smith,  the 
owner  of  the  horses.  The  prosecutor  gives  it  to  him  for  that 
purpose,  and  he  is  a  bailee  of  the  monev. 

The  Recobber. — I  do  not  well  see  bow  there  can  be  a  bail- 
ment where  there  is  fraud. 

Metcalfe. — If  a  person  induces  another  by  a  false  statement  to 
entrust  him  with  property  to  be  given  to  a  third  person,  is  he  the 
less  a  bailee  because  he  Is  guilty  of  fraud?  He  cannot  take 
advantage  of  his  own  fraud. 

Ballantine,  Serjt. — To  constitute  a  bailment  there  must  be  a 
delivery  of  a  thing  in  trust  for  some  special  object  or  purpose,  and 
upon  a  contract,  express  or  implied,  to  conform  to  toe  object  or 
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purpose  of  the  trust.  For  whom  is  the  prisoner  bailee  here  P  ^wh 
Certainly  not  for  the  purchaser,  for  upon  the  case  for  the  pro-  ^^^^^ 
secution  the  prosecutor  handed  oyer  the  25Ly  believing  it  is  to  He  «_' 
at  once  paid  away.  He  parts  with  it  never  to  be  returned  to  him,  I86i. 
or  ever  to  be  again  subject  to  his  direction.  It  cannot  be  con-  ^^^^  preienoe 
tended  the  prisoner  was  bailee  for  the  vendor.  ^Larcensf  at 

The  Becobdeb. — No ;  upon  the  whole  I  not  think  this  can  be       ^^^ 
ft  bailment.    It  clearly  is  not  a  case  to  which  the  4  th  section  of 
the  20  &  21  Yict.  c.  54,  was  intended  to  be  applied.    I  think  in 
point  of  law  the  case  for  the  prosecution  is  not  made  out. 

Not  Guilty. 


2  K 
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COURT  OF  QUEEN'S  BENCH. 

February  12,  1861. 

(Before  Ckompton,  Hill,  and  Blackburx,  JJ.) 

Beg.  v.   LEATHAM.(a) 

Evidenee^^Clue  to  doeumeni^^PrivUege  of  protection''^  Corrupt  PracHoes 

Act — Appeal, 

If  a  cotifemon  of  a  crime  be  so  obtained  as  to  be  inadmissible 
in  evidence^  yet  if  in  the  course  of  such  confession  a  clue  is  given  to 
other  evidence  which  will  prove  the  ease^  such  latter  evidence  is 
admissible. 

On  an  inquiry  before  Commissioners  under  the  \5  fr  ^^  VieL  c.  57»  to 
examine  as  to  corrupt  practices  at  an  electioti  for  a  member  of  Par* 
liamenty  a  letter  was  produced,  toritten  by  A.^  the  party  suspected  of 
bribery,  to  his  agentj  in  answer  to  one  from  the  agentf  ashing  for  an 
account  of  sums  advanced;  this  letter  was  produced  by  the  agent.  On 
an  information  being  subsequently  filed  against  A.,  Ms  Utter  was  called 
for  and  produced  by  the  secretary  to  the  Commissioners^  in  whose 
hands  it  had  remained,  and  on  the  letter  of  the  agent  to  which  it  was  an 
answer  being  called  for,  and  not  being  produced,  secondary  evidence  of 
it  was  tendered  and  admitted: 

Held,  t/iat  such  evidence  was  properly  admitted,  and  that  the  provision  in 
15  4^  16  Vict.  c.  57,  s,  S,  ^^that  no  statement  made  by  any  person  in 
answer  to  any  question  put  by  a  commissioner,  shall,  except  in  cases  of 
indictment  for  perjury  committed  in  such  anstoers,  be  admissible  in 
evidence  in  any  proceeding^  civil  or  criminal,  was  not  applicable,  and 
did  not  prevent  the  admission  of  such  evidence.     • 

There  is  no  appeal  from  the  decision  of  this  Court  on  a  rule  for  a  new 
trial  of  an  information  at  the  suit  of  the  Attorney ^  General. 

THIS  was  an  information  at  the  suit  of  the  Attorney-General 
against  the  defendant,  for  certain  offences  against  the  Cor- 
rupt Practices  Act,  alleged  to  have  been  committed  at  the  Wake- 
field election.  It  was  tried  before  Martin,  B.,  at  York,  when  a 
verdict  was  returned  for  the  Crown.(J) 

Subsequently  a  rule  nisi  was  obtained  to  set  aside  that  verdict, 

(a)  Reported  by  John  Thompson,  Esq.,  Barristor-ftt-Law. 
(6)  The  indictment  and  other  matten  are  set  oat  in  lUg  t.  Leathasi,  mUe,  p.  4S5. 
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aad  for  a  new  trial,  on  the  ground  that  there  was  no  evidence  of  a 
payment  made  to  a  person  named  Gilbert  in  support  of  the 
first  count  of  the  information,  and  that  the  contents  of  a  certain 
letter,  written  to  the  defendant  by  a  person  named  Walnwright, 
an  agent  of  the  defendant,  and  tne  defendant's  letter  in  answer 
to  Wainwright,  had  been  improperly  admitted  in  evidence. 

The  Crown  having  determined  to  enter  a  nolk  prosequi  on  the 
first  count,  the  question  as  to  the  admission  of  the  letters  in 
evidence  alone  remained. 

The  two  letters  in  question  were  dated  respectively  the  4th  and 
6th  of  April,  1859.  The  first  was  written  by  Wunwright  to  the 
defendant,  asking  for  an  account  of  sums  advanced  by  him  for 
election  purposes,  and  was  put  in  evidence  in  order  to  expliun  what 
the  defendant's  letter  of  the  6th  August  was  an  answer  to.  This 
last-named  letter  was  in  the  following  terms : — 

''  Hemsworth-hall,  Fontefiact,  Aug.  6,  1860. 

^'Dear  Sir, — In  reply  to  your  inquiry  I  beg  to  hand  on  the 
other  side  the  sums  of  money  which  were  advanced  by  myself  and 
friends  for  election  purposes,  &c. 

(Signed)  "W.  Heney  Lbatham/' 

And  then  followed  a  fist  of  sums  amounting  in  all  to  about 
4,461/.  ISa.  8d. 

The^  defendant  had  been  summoned  to  attend  before  the 
Commissioners  appointed  to  inquire  into  the  corrupt  practices  at 
the  Wakefield  election  in  May,  1869,  and  questions  were  then  put 
to  him,  which  he  answered.    He  was  also  summoned  to  produce 

gpers,  &C.,  in  his  possession.  His  examination  took  place  in 
^tober,  and  in  November  following  Mr.  Wainwright,  who  was 
also  summoned  and  examined  as  a  witness,  sent  in  the  defendant's 
letter  of  the  6th  August  to  Mr,  Dew,  the  secretary  of  the  Com- 
missioners, in  pursuance  of  a  promise  made  during  his  examination, 
who  produced  it  on  the  trial  of  this  information,  and  it  was  then 
found  to  be  In  defendant's  handwriting.  The  other  letter  of  the 
4th  August  defendant  had  notice  to  produce,  but  not  having  done 
so,  secondary  evidence  of  it  was  received  in  the  usual  manner. 

The  SoHcitar-General  (Overend,  Monky  and  Cleasby  with  him) 
showed  cause  against  the  rule.  The  letters  objected  to  were 
clearly  admissible.  The  defendant's  letter  of  the  6  th  of  August, 
1869,  to  Wainwright,  was  mim&  facie  admissible,  and  the  fact 
that  it  was  produced  before  the  commissioners  did  not  exclude  it 
from  being  produced  on  the  trial  of  this  indictment.  It  was  not 
'^  a  statement "  within  the  meaning  of  the  proviso  of  sect.  8.  If 
it  was  a  statement  in  writing  it  was  not  first  made  before  the  com- 
missioners, but  was  made  previously,  and  existed  independently 
of  any  thing  that  occurred  on  the  inquiry.  As  to  Wamwright  s 
letter,  to  wmch  the  defendant's  was  an  answer,  the  admission  of 
that  was  not  objected  to,  and  was  merely  produced  to  show  to 
what  the  defendant's  letter  was  an  answer. 

Sir  JF.  Kelltfj  Edward  James,  Prieej  and  Quoin  were 
caUed  on  to  support  the  rule. — ^The  16  &  16  Vict,  c  67,  intro- 
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duced  a  principle  and  practice  unknown  before.  The  6th  section 
provides  for  inquiry  into  the  existence  of  corrupt  practices  at 
elections ;  and  such  Comoiissioners  are  to  report  to  her  Majesty, 
and  their  reports  are  by  the  7th  section  to  be  laid  before  Par- 
liament. The  8th  section  enacts  that  it  shall  be  lawful  for  such 
commissioners  by  summons  under  their  hand  and  seal^  or  under- 
the  hand  and  seal  of  any  one  of  them,  to  require  the  attendance 
before  them  of  any  persons  whomsoever,  whose  evidence  in  the 
judmient  of  such  commissioner  or  commissioners  may  be  material 
to  tne  subject-matter  of  the  inquiry  to  be  made  by  such  commis- 
sioners, and  to  require  all  persons  to  bring  before  them  such  books^ 
papers,  deeds  and  writings  as  to  such  commissioners  or  commissioner 
i^pear  necessary  for  arriving  at  the  truth  of  the  things  to  be  in- 
quired into  by  mem  under  the  Act.  It  then  enacts  that  all  such 
persons  shall  attend  such  commissioners,  and  shall  answer  all 
questions  put  to  them  by  such  commissioners  touching  the  matters 
to  be  inquired  into  by  them,  and  shall  produce  all  books,  papers, 
deeds  ana  writings  required  of  them  and  in  their  custody,  or  under 
their  control,  according  to  the  tenor  of  the  summons.  It  then 
provides  *^  that  no  statement  made  by  any  person  in  answer  to  any 
question  put  by  such  commissioner  shall,  except  in  cases  of  indict- 
ment for  peijury  committed  in  such  answers,  be  admissible  in 
evidence  in  any  proceeding,  civil  or  criminal.''  The  9th  section 
enacts,  for  the  more  effectually  prosecuting  any  inquiry  under  the 
Act,  that  every  person  who  has  been  engaged  in  any  corrupt 

1  practice  at  or  connected  with  any  election  of  a  member  of  Par- 
iament,  and  is  examined  as  a  witness  and  gives  evidence  touching 
such  corrupt  practice  before  the  commissionerSj  and  who  upon 
such  examination  makes  a  true  discovery  to  the  best  of  his  know- 
ledge touching  all  things  to  which  he  is  so  examined,  shall  be  freed 
from  all  penal  actions,  forfeitures,  punishments,  disabilities  and 
incapacities,  and  all  criminal  prosecutions  to  which  he  might  have 
been  or  might  become  liable  or  subject  at  the  suit  of  her  Majestv 
for  anything  done  by  such  person  or  persons  in  respect  of  such 
corrupt  practice;  and  thnt  no  person  shall  be  excused  from 
answering  any  question  put  to  him  by  such  commissioners  on  the 
ground  of  anv  privilege,  or  on  the  ground  that  the  answer  to  such 
question  would  tend  to  criminate  such  person.  The  10th  section  enacts 
that  when  any  witness  is  so  examined  as  aforesaid,  he  shall  not  bo 
indemnified  under  the  Act  unless  he  receive  from  the  commis- 
sioners a  certificate  in  writing  under  their  hands,  stating  that  he 
has  upon  his  examination  made  a  true  disclosure  touching  all 
things  on  which  he  was  so  examined ;  and  that  if  any  action,  infi)r- 
mation,  or  indictment  shall  be  at  any  time  pending  in  any  court 
against  any  person  so  examined  as  a  witness  for  any  corrupt  practice 
at  any  election  to  which  the  inquiry  made  by  such  commissioners 
has  reference,  such  court  shall,  on  the  production  and  proof  of 
such  certificate,  stay  the  proceedings  in  any  such  action,  informa- 
tion, or  indictment,  and  may  in  its. discretion  award  to  such  peraon 
such  costs  as  he  may  have  been  put  to  by  such  action,  information, 


CUtMlNAL  LAW  CA6£S. 


501 


or  indictment.  The  11th  section  gives  the  power  to  the  com- 
missioners to  examine  witnesses  on  oath ;  and  the  12tb  section 
contains  provisoes  for  compelling  the  attendance  of  witnesses,  and 
to  compel  them  to  answer  qaestions  and  produce  documents.  The 
proviso  in  the  8th  section,  tnat  no  statement  shall  be  admissible  in 
an^  proceeding,  it  is  now  contended,  applies  to  statements  in 
writing  as  wellas  verbal  statements,  and  any  document  produced 
under  that  Act  is  a  ^^  statement ''  which  cannot  be  admitted  in 
evidence. 

Blackburn,  J. — The  document  in  question  was  written  prior 
to  the  st-atement  made  to  the  commissioners,  and  was  in  existence 
prior  to  that  statement.  Is  there  anything  in  the  Act  which  says 
that  that  which  was  evidence  before  shall  cease  to  be  evidence? 

Sir  FUzroy  Kelly. — The  defendant's  letter  was  not  evidence 
before  he  was  examined  and  made  his  statement ;  its  existence  was 
not  known,  and  could  not  have  been  known  but  for  this  Act ;  its 
existence  was  found  out  by  the  examination  of  the  defendant.  If 
the  Court  should  be  of  opinion  that  this  rule  should  be  dischaiged, 
I  shall  ask  leave  to  appeal. 

Ceompton,  J. — What  in  a  criminal  matter?  The  Common 
Law  Procedure  Act  giving  an  appeal  does  not  apply  to  criminal 
cases.    It  is  clear  there  is  no  appeal. 

Hill,  J. — The  way  in  whicn  this  question  arises  should  be 
distinctly  understood.  The  defendant's  letter  was  not  given,  sent, 
or  produced  by  Leatham  to  the  commissioners — it  was  produced 
by  Wunwright ;  then,  as  to  the  other  letter,  notice  was  given  to 
Leatham  to  produce  it,  and  he  did  not  do  so,  and  then  secondary 
evidence  of  it  was  properly  received. 

Sir  FUzroy  Kelly. — The  privilege  and  the  protection  must  be 
equally  large ;  wherever,  if  the  privilege  had  been  claimed,  the 
evidence  would  have  been  excluded,  the  protection  extends. 
Whenever  a  man  is  compelled  to  answer  and  produce,  he  is  pro- 
tected; here  the  first  clue  to  the  letter  proceeded  from  the 
defendant 

Cbobipton,  J. — Suppose  by  threats  and  promises  a  confesaon 
of  murder  obtuned,  which  would  not  be  admissible,  but  you 
also  obtain  a  clue  to  a  place  where  a  written  confession  may  be 
found,  or  where  the  body  of  a  person  murdered  is  secreted; 
could  not  that  latter  evidence  be  made  use  of  because  the  first 
clue  to  it  came  from  the  murderer  ?  It  matters  not  how  you  get 
it ;  if  you  steal  it  even,  it  would  be  admissible  in  evidence. 

Blackbubn,  J. — ^I  never  heard  a  case  of  where  a  man  served 
with  a  subpoena  duces  tecum  claimed  his  privilege.  I  know  it  is  so 
laid  down  in  Taylor  on  ^'Evidence,"  but  the  cases  do  not  bear 
it  out 

Sir  FUzroy  KeUy.^^li  is  also  so  laid  down  in  Starkie  and 
Phillips. 

Blackbubn,  J.— How  often  are  documents  taken  out  of  a 
prisoner's  pocket  and  produced  against  him ;  would  you  say  he 
might  claim  his  privilege  ? 
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B"w-  Sr  Fitzroy  Kelfy.— There  they  are  obtained  by  phyaeal  foroe ; 

Lba^am.    ^"^  suppose  the  man  was  in  the  witness  box  and  said  he  had  aach 

'    a  document  in  his  pocket,  but  declined  to  produce  it,  as  it  would 

1861.       criminate  him ;  he  would  be  protected.    The  same  rule  apfdies  to 

J?9i^ie0—    ^^^^  ^^^  ^^  testimony  in  construing  this  statute. 

MvUtge,  Cbomfton,  J. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  matter  is  important,  but  I  have  no  doubt  as  to 
the  meaning  of  this  Act  of  Parliament.  There  is  no  means  of 
sending  the  case  to  a  higher  court,  but  it  is  not  a  case  of  doubt 
and  difficulty  to  make  it  necessanr*  It  seems  to  me  clear  that  the 
letters  in  question  are  not  exduded^  as  being  ''a  statement" 
made  by  the  defendant  in  answer  to  a  question  by  the  oom- 
missioners  within  the  meaning  of  the  proviso  in  the  8ui  section  of 
the  Act  It  is,  indeed,  unnecessary  to  say  what  the  true  con- 
struction of  the  proviso  is,  for  the  important  letter  is  the  one  sent 
to  the  commissioner  by  Mr.  Wunwright,  and  not  by  the  d^endantt 
and  that  was  not  a  part  of  the  defendant's  statement  before  the 
commissioners  in  any  sense  of  the  word.  But  the  construction  of 
the  Act  is  dear,  that  documents  referred  to  by  a  person  making 
a  statement  under  compulsory  proceedings  are  not  privil^^  and 
that  the  person  under  examination  is  not  to  be  protected  from 
such  documents  being  given  in  evidence  when  the^  are  proved 
aliunde.  I  do  not  see  why  a  document  existing  prior  to  the  ex- 
amination should,  merely  because  it  has  been  referred  to  in  a 
person's  examination,  be  excluded  from  being  afterwards  given  in 
evidence,  and  the  person  protected  from  having  it  brought  against 
him.  The  intention  of  the  Legislature  was  particularly  directed 
to  the  power  to  send  for  persons,  and  to  require  them  to  produce 
papers  and  writings,  and  there  is  an  express  enactment  that  persons 
must  answer  questions  and  produce,  when  required,  all  writings, 
&c.,  and  then  there  is  a  proviso  clearly  referring  to  the  verbal 
statement,  and  not  to  any  document  that  is  produced  and  which 
may  be  proved  aliunde: — ^^ Provided,  that  no  statement  inade  by 
any  person  in  answer  to  any  question  put  by  such  commissioner 
shall,  except  in  cases  of  indictment  for  perjury  committed  in  such 
answers,  be  admissible  in  evidence  in  any  proceeding  civil  or 
criminal."  Now,  in  the  first  place,  I  cannot  construe  ^  any  pn^ 
ceeding  civil  or  criminal  ^  merely  to  mean  the  proceedings  under 
this  Act  If  necessary  to  decide  that,  I  should  think  that  the 
Legislature  meant  to  give  the  vntness  as  strong  a  protecti<m  from 
any  statement  he  makes  being  given  against  him  as  possible,  and 
that  even  if  another  charge  were  to  arise  out  of  that  statement, 
the  prosecution  could  not  use  the  statement  so  made,  a^inst  the 
person  making  it  in  any  proceeding  at  all.  Thus,  if  it  became 
necessary  to  prove  that  the  person  had  signed  a  deed  or 
paper,  that  he  was  liable  on  a  ImII,  or  had  f(»ged  a  bill, 
I  am  of  opinion,  under  this  proviso,  that  he  having  {^ven 
that  evidence  compulsorily,  would  be  protected  from  having 
that  evidence  brought  against  him.  That,  I  connder  to  be 
the  rule.     If  in  any  civil  or  criminal  proceeding  a  quesdoa 


CRIMINAL  LAW  CASES. 


508 


shall  ansej  whioh  his  evidence  might  tend  to  elucidate  against  him, 
I  think  thus  far  in  fayour  of  such  a  person,  that  he  would  be  at 
liberty  to  say  "this  was  compulsorily  got  from  me,"  and  I  am  pro- 
tected from  it ;  and  it  seems  to  me  that  the  Legislature  meant  to 
give  a  fiill  protection  against  statements  so  made,  either  verbal  or 
written,  if  taey  should  happen  to  be  made  in  writing;  bnt  I  do  not  at 
all  see  why  we  should^  suppose  that  the  Ledslature,  when  they 
ooold  so  eisily  have  said  no  document  shall  be  used  against  him, 
as  to  which  any  clue  has  arisen  on  examination  before  the  com- 
misrioners,  would  not  have  said  that.  It  would  have  been  a  most 
inconvenient  thing  if  the  Le^slature  had  said  so,  because,  as  niy 
brother  Blackburn  pointed  out,  you  would  have  to  inquire  in 
every  case,  was  this  clue  furnished  by  something  the  defendant 
said  in  his  examination.  He  perhaps  dropped  some  observation 
which  led  the  commissioners  to  institute  another  inquiry ;  and  by 
sending  officers  to  this  place  or  that  place,  something  then  comes  out 
which  18  evidence  against  him ;  it  would,  in  short,  be  the  widest 
inquiry  at  Nisi  Prius  that  could  be  conceived.  I  do  not  say  that 
the  mere  difficulty  would  be  conclusive  against  such  a  construction 
of  the  Act  of  Parliament,  if  the  words  admitted  of  much  doubty 
but  I  think  we  can  hardly  suj^pose  that  the  Legislature  would  not 
have  expressed  themselves  plamly  to  that  effect,  if  they  so  intended 
to  enact.  The  clear  plain  meaning  of  the  use  of  the  word 
^  statement''  is  that  it  is  to  be  a  statement  made  for  the  first  time 
before  the  conmiissioners,  and  I  own  I  do  not  see  why  we  should 
seek  to  distinguish  such  a  case  from  what  I  consider  to  be 
analagous^  viae,  where  a  person  makes  a  statement  under  com- 
pulsion or  under  promise,  in  which,  in  the  opinion  of  some  persons, 
the  law  has  been  carried  very  far,  as  to  anything  like  fa<)dily  or 
mental  torture,  or  getting  persons  to  confess  from  fear  or  promise. 
This  is  a  case  where  the  Legislature  has  given  some  protection 
from  what  is  obtained  compulsorily  from  the  parties.  In  the 
cases  alluded  to  it  is  clear  if  the  person  is  compdled  by  threat,  or 
induced  bjy  promise  to  make  a  confession,  that  confession  cannot 
be  given  m  evidence  a^inst  him,  but  anything  that  confession  led 
to  may  be  given  in  evidence.  In  the  common  case  where  goods 
are  found  in  consequence  of  the  statement  of  the  party  charged, 
or  a  murdered  body  found  making  the  case  very  clear  against  him, 
those  facts  are  given  in  evidence  without  question.  Suppose,  a^n, 
under  a  threat  or  compulsion  a  man  states  a  letter  will  be  found 
in  his  house,  in  which  he  has  given  an  account  of  what  he  is 
charged  with,  surely  that  letter  would  be  evidence.  That  appears  to 
me  to  be  exactly  the  same  case  as  the  present.  Although  the  state- 
ment itself  is  not  to  be  admitted  in  evidence,  it  is  not  intended  to 
exclude  the  document  itself,  regarding  which  the  statement  is 
made^  The  exclusion  of  a  document  so  referred  to,  would,  to  my 
mind,  be  ver^  imschievous,  and  I  do  not  see  why  we  should  be  so 
tender  in  trying  to  exclude  documents  which,  after  all,  are  the 
proofii  of  guilt,  nor  why  those  should  be  excluded  merely  because 
nrom  the  evidence  the  man  himself  gives,  he  is  rightly  proleded. 
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I  think  the  real  answer  to  the  point  made  ib,  that  the  Act  of 
Parliament,  after  saying  that  a  person  shall  come  to  be  examined, 
and  after  saying  a  document  shall  be  prodaeed,  then  goes  on  to 
protect  the  party^  and  rightly  I  think,  from  the  consequence  of 
paving  any  evidence  used  against  him  which  has  been  contained 
in  his  statement,  but  does  not  either  expressly,  or,  as  I  think, 
impliedly,  or  as  I  can  even  guess,  exclude  a  document  being  given 
in  evidence  merely  because  it  has  been  referred  to  in  his  examiim- 
tion.  I  may  add,  that  my  brother  Wightman  did  not  entertwn 
any  doubt  about  this  matter,  but  as  £ur  as  he  heard  the  aigoment 
he  thoroudily  agreed  in  the  condusion  to  which  we  have  arriyed. 
Hill,  J. — ^I  am  of  the  same  opinion.  The  rule  before  the 
Court  askmg  for  a  new  trial  states  two  gronndsb  the  improper 
admission  in  evidence  of  the  letter  of  the  6th  of  August,  ana  of 
the  contents  of  the  letter  to  which  the  letter  of  the  5tn  of  August 
was  an  answer.  Now  the  rule  may  be  readily  disposed  of,  if  it 
were  necessary  to  do  so,  on  very  narrow  grounds  indeed,  with- 
out going  into  the  question,  which  has  been  argued  so  folly  on  the 
construction  of  the  Act  of  Parliament,  for,  in  the  first  pkce,  the 
letter  of  the  5th  of  August  was  not  in  any  manner  produced 
before  the  commissioners  by  the  defendant,  therefore  it  is  utterly 
idle  to  say  that  any  privilege  of  the  defendant  in  any  manner 
attaches  to  that  letter.  It  was  sent  to  the  commissioners  by  Mr. 
Wunwright,  who  had  been  examined  before  them,  who  disclosed 
to  them  at  the  time  the  existence  of  that  letter,  and  who  sent  it 
to  the  commissioners  in  obedience  to  their  mandate  to  him. 
Therefore,  so  far  as  the  letter  of  the  5th  of  August  was  concerned, 
really  no  question  whatever  arises  on  the  Act  of  Parliament 
touching  any  privilege  of  the  defendant  against  the  production  of 
it;  and  with  regard  to  the  contents  of  the  letter  to  which  the 
letter  of  the  5th  of  August  is  an  answer,  it  would  be  sufficient  to 
say  that  according  to  the  judge's  notes,  which  are  full  and  ample, 
no  objection  whatever  was  taken  to  the  question  asked  as  to  the 
contents^  of  that  letter,  when  it  was  spoken  of  by  the  witness, 
Mr.  Wainwright  Notice  to  produce  was  admitted,  and  when  the 
defendant's  counsel  refused  to  produce  the  letters,  the  question 
was  asked  and  no  objection  taken,  **  What  were  tiie  contents  <^ 
the  letter?"  and  the  answer  given  by  the  witness  as  the  substance 
of  the  letter  was,  '*  I  wantra  to  know  what  was  the  amount  he 
charged  me  with,**  and  according  to  the  statement  made  by  the 
Solicitor-General  to  day  in  Court,  the  only  object  of  putting  in 
that  letter,  or  proving  the  contents  of  it,  was  out  of  fairness  to 
the  defendant,  that  it  might  appear  what  the  letter  was,  to  which 
his  letter  of  the  5th  of  August  was  an  answer.  But  if  it  were 
necessary  to  ^ve  an  opinion  on  the  question  as  to  whether, 
assuming  in  point  of  fact  an  objection  were  taken,  and  the  .obieo- 
tion  were  to  this  secondary  eviaence  of  that  letter  (of  the  4th  of 
August,  I  will  call  it,  though  the  actual  date  does  not  appear)^ 
suppose  an  objection  had  been  taken  to  the  admissibility  of  the 
secondary  eviaence  of  that  letter  of  the  4th  of  Augus^i  on  th^ 
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sround  that  tfae  letter  itself  had  been  communicated  by  the 
defendant  to  the  commissionersy  and  sent  to  the  commissioners  in 
obedience  to  their  command,  would  the  secondary  evidence  of  the 
letter  be  admissible?  Assuming  that  the  letter  itself  was  not 
admissible,  I  should  say  that  the  secondai^  evidence  of  its  contents 
would  be,  if  that  secondary  evidence  was  independent  of  the  first, 
because  it  is  a  well  established  rule  of  law  that  if  a  document 
cannot  be  proved  in  Court  because  of  the  privilege  of  one  of  the 
parties  who  holds  it,  or  of  the  individual  in  whose  custody  it  is,  or 
of  the  public  officer  with  whom  the  document  lies,  in  any  of 
those  cases  if  the  privilege  be  established  against  the  production 
of  the  original  document,  independent  secondary  evidence  of 
the  contents  of  the  document  is  admissible.  But  further,  I  do 
not  think  that  the  privilege  exists  as  against  the  production  of  the 
document  itsedf.  The  (question  turns  on  the  construction  of  the 
proviso  to  the  8th  section  of  the  statute.  Though  I  wish  to 
express  my  opinion,  and  the  reasons  of  it  on  this  point,  I  do  not 
feel  it  necessary  to  go  very  fully  and  at  length  into  it,  because  my 
brother  Crompton  nas  gone  so  fully  into  the  meaning  of  the 
statute,  and  I  subscribe  entirely  to  the  reasons  he  has  given.  But 
this  I  will  say,  that  I  think  it  is  a  very  false  mode  of  argument  to 
contend  that  the  Legislature  ought  to  have  intended  so  and  so, 
and  because  it  ought  to  have  intended  so  and  so,  therefore  it  did 
intend  so  and  so,  and  therefore  I  will  construe  the  plain  words  as  if 
used  according  to  the  intention.  The  true  mode  of  ascertaining 
the  intention  of  the  Legislature  is  this,  look  to  the  object  of 
the  Act  of  Parliament,  and  look  to  the  language  used  for 
carrying  out  that  object,  and  unless  there  is  sometning  directly 
repugnant  to  the  obiect  stated  in  the  language  used,  the 
language  used  should  be  construed  according  to  its  plain  gram- 
matical meaning.  Now  let  us  look  at  the  8th  section,  tne  language 
used  is:  ''That  it  shall  be  lawful  for  such  commissioners,  hj 
summons  under  their  hands  and  seals,  or  under  the  hand  and  seal 
of  any  one  of  them,  to  require  the  attendance  before  them  at  a 
place  and  time  to  be  mentioned  in  the  summons,  which  time  shall 
DC  a  reasonable  time  from  the  date  of  such  summons,  of  any  per- 
sons whomsoever  whose  evidence  in  the  judgment  of  such  com- 
missioner or  commissioners  may  be  material  to  the  subject-matter 
of  the  inquiry  to  be  made  by  such  commissioners,  and  to  require 
all  persons  to  bring  before  them  such  books,  papers,  deeds, 
and  writings,"  &c.  Then  the  following  words  are  important: 
"  All  whim  persons  shall  attend  such  commissioners,  and  shsXL 
answer  all  questions  put  to  them  by  such  commissioners  touching 
the  matters  to  be  inquired  into  by  thero«  and  shall  produce  afi 
•  books,  papers,  deeds,  and  writings  required  of  them  and  in  their 
custody  or  under  their  control,  according  to  the  tenor  of  the 
summons."  Two  things  are  required,  the  witnesses  must  in  all 
cases  attend,  they  must  answer  all  questions  put  to  them,  and 
produce  all  books  and  documents  required  by  the  summons.  There 
are  two  distinct  duties,  to  answer  the  questions,  and  produce  books 


Una, 

Leathax. 

1861. 

Privilege, 


506 


CfilMIKAL  LAW  CASlfiS. 


Rbo. 

9. 

Lbaitiam. 

1861. 

Evidence — 
Privilege, 


and  documents.  Then  what  is  the  {nroTiflo:  ^*  Provided  always 
that  no  statement  made  by  any  person  in  answer  to  any  qaeation 
pat  by  such  commissioner."  That  is  with  regard  to  the  first  part 
of  the  daty,  nothing  abont  documents  or  books,  and  **  that  no  state- 
ment made  by  any  person  in  answer  to  an;^  question  put  by  such 
commissioners  shall,  except  in  cases  of  indictment  for  perjury 
committed  in  such  answers,  be  admissible  in  evidence  in  any  pro- 
ceeding, civil  or  criminal.''  Taking  the  plain  literal  constraction 
of  that  proviso,  it  only  applies  to  the  examination  of  the  wit- 
ness, and  the  answers  made  by  the  witness  to  questUHis  put  to 
him;  but  we  are  asked  to  extend  it  to  all  documents,  books, 
papers,  and  writings  which  he  shall  produce  in  answer  to  the 
summons  calling  upon  him  to  produce  documents.  I  think  the 
Legislature  intended  nothing  of  the  kind.  I  think  the  Le^s- 
lature  intended  to  leave  that  which  had  an  independent  prior 
existence,  and  which  when  proved  would  be  a  speaking  fact  against 
the  party  who  wrote  the  particular  document  or  made  the  entry 
on  the  books,  to  leave  that  as  it  was  before,  and  merely  to  protect 
the  witness  as  to  any  statement  he  might  make  in  answer  to  the 

Juestions,  and  that  we  should  be  making  and  not  construinff  an 
Let  of  Parliament,  if  we  were  to  put  the  meaning  contended  for 
on  the  proviso  contained  at  the  end  of  the  8th  section.  As  I 
have  already  said,  I  do  not  think  it  necessary  to  go  into  other 
sections ;  but  for  the  reasons  stated  I  think  the  rule  should  be 
discharged. 

Blackburn,  J. — I  also  think  that  the  rule  should  be  die- 
chained.  I  will  assume  (which  I  rather  think  from  the  notes  of 
the  learned  judge  appears  not  to  bo  the  case)  that  this  document 
was  first  mentioned  before  the  commissioners  by  the  defendant. 
The  only  question  is  the  meaning  of  the  Act  of  Parliament  in 
such  a  case.  It  is  perfectly  plain  that  the  Legislature,  when 
instituting  a  commission  before  which  all  parties  were  to  oome, 
meant  that  the  disclosure  should  be  full  and  complete  as  to  all 
matters  connected  with  the  corrupt  practices  into  which  the  eom- 
missioners  were  inquiring,  and  for  which  purpose  they  provided 
that  the  witnesses  summoned  before  the  commissioners  should 
answer  all  questions,  and  produce  aU  documents,  bearing  up(m 
that  question.  The  Legislature  then  had  a  knowledge  aM  were 
aware,  that  a  witness  who  did  thus  answer  might  very  well  give 
evidence  which  would  criminate  him,  and  show  that  be  was  guilty 
of  the  corrupt  practices  as  to  which  the  inquiry  was  takii^  place, 
and  might  also  make  a  statement  that  would  be  evidence  aminst 
him  as  to  other  matters,  and  the  Legislature  having  tUs  before 
them,  and  seeing  the  inconveniences  that  might  arise  from  it, 
provided  by  sections  9  and  10,  that  if  the  person  who  is- 
summoned  has  been  a  party  to  any  corrupt  practice  and  makes 
a  full  disclosure,  and  a  true  discovery  to  the  best  of  his 
knowledge  touching  all  things,  he  shall  obtain  a  certificate, 
and  be  absolutely  indemnified  against  any  corrupt  practices  in 
which  he  has  taken  part     If  he,  being  called  and  examined. 
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equivooatefl,  and  does  not  make  a  trae  diseoYery,  then  the  Legis- 
lature depriye  him  of  that  protection,  and  he  still  may  be  pro- 
secuted tor  any  corrupt  practice  in  which  he  has  taken  part, 
although  it  may  be  that  before  the  commissioners  he  may  nave 
made  statements,  and  true  statements,  as  to  mrt    Then  the 
Legislature  have  still  a  further  consideration,     xhey  think  if  he 
does  not  make  a  true  discovery  that  he  may  still  be  prosecuted 
for  the  corrupt  practice,  or  even  supposing  he  does  make  a  true 
discovery,  that  still  there  may  be  an  action  or  suit  brought  against 
him  of  a  civil  or  criminal  nature,  in  which  the  statement  he  made 
miffht  be  used  as  evidence  a^inst  him ;  and,  thinking  it  hard  that 
such  things  should  be  given  in  evidence  against  him,  they  provide 
by  the  8th  section,  that  *^  no  statement  made  by  any  person,  in 
answer  to  any  question  put  by  such  commissioners,  shiul,  except 
in  cases  of  indictment  for  perjury  committed  in  such  answer,  be 
admissible  in  evidence  in  any  proceeding,  civil  or  criminal.''    The 
argument  that  has  been  used  on  behalf  of  the  defendant  in  sup- 
port of  the  rule  seems  to  be  this,  that  instead  of  saying,  as  the 
section  does,  that  the  statement  merely  which  the  party  has  made 
shall  not  be  admissible  in  evidence  in  any  case,  civil  or  criminal 
(which  by  necessity  means  against  him,  for  I  can  hardly  imagine 
a  case  in  which  a  statement  made  by  a  man  would  be  evidence 
against  anybody  else\  the  proviso  means  that  a  fact  or  document 
shall  not  be  proved  oy  other  evidence  against  a  person,  provided 
he  has  made  a  statement  before  the  commissioners  concerning  it, 
or  as  Mr.  Quain  says,  provided  he  has  made  a  statement,  and  that 
statement  has  given  the  first  clue  to  the  discovery  of  the  fact  or 
document  to  which  the  statement  refers,  and  which  fact  or  docu- 
ment is  evidence  independently.      I  quite  agree  in  what  my 
Brother  Hill  has  said,  which  I  do  not  repeat,  that  it  is^  our  dutpr 
and  our  business  to  say  what  the  intention  of  the  Legislature  is 
as  expressed  by  words,  and  not  to  make  an  enactment  for  them, 
and  it  does  seem  to  me,  looking  at  the  words  that  I  have  just  read, 
a  wonderful  strain  upon  them,  and  a  great  addition  to  the  words 
to  put  any  meaning  upon  them  to  the  effect  contended  for.    But 
I  own,  if  it  were  in  my  province  to  consider  what  the  Legislature 
in  their  discretion  would  have  been  wise  to  say,  I  should  have 
thought   an    enactment    that  where   a  man    had    made    some 
statement  which  gave  some  clue  to  a  fact  against  him,  that 
this  should  protect  him  from  the  fact    being    proved  aliunde, 
although  he  was  a  person  who  did  not  make  a  true  discovery, 
for  he  could  not  be  prosecuted  if  he  made  a  full  and  true  dis- 
covery, would  have  been  very  unwise.    I  think  if  the  Legislature 
had  meant  to  do  that,  that  they  would  have  been  passing  an 
enactment  which  would  be  rather  tending  to  protect  corrupt 
practices  than  to  encourage  the  discovery  of  them,  and  it  would 
also  have  made  an  inquiry  at  Nisi  Prius  excessively  inconvenient 
Such  an  enactment  would  have  led  to  an  inquiry  into  every  species 
of  evidence  tendered  as  to  whether  the  first  clue  was  given  before 
the  commissioners.    That  would  have  been  so  extremely  incon- 
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V, 
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V. 

Lbathajc 

1861. 

JSndenoe — 
Primkge, 


Tdnient  that  the  Legidatore,  I  think,  were  wise  and  discreet  in 
not  making  such  a  provision.  At  all  events,  I  may  say  the  pro- 
vision is  one  so  inconvenient,  and  so  unlike  any  that  I  have  ever 
heard  of  in  other  proceedings  in  the  law^  that  it  would  require 
express  and  clear  language  to  make  me  think  that  the  Legislature 
had  that  intention.  Here  I  can  find  no  such  words,  and  in  fact 
we  are  asked  to  interpolate  a  great  many  words  into  the  Act  of 
Parliament,  which,  if  I  thought  it  was  a  judidons  thing  should  be 
there,  we  have  no  power  to  introduce.  For  these  reasons  I  think 
the  rule  should  be  dischafged. 

Rule  discharyetL 
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CLONMEL  ASSIZES. 

Mareh^  1861. 

(Before  Mr.  Justice  O'Bbisn.) 

Bbg.  v.  Nicholas  CBEAu.(a) 

InSetment  for  murder^-'SiaiemeHi  €f  eounseL 

The  evidence  of  a  uniness  relaiive  to  a  material  conversation  with  a 
prieoner  whm  in  cuetodjf^  ought  fiot  to  be  stated  in  the  opening  tpeeeh 
o/*  the  counsel  for  the  prosecuOon ;  as  the  evidence  may  pcitwfy  be 
tnadmissible  when  subsequently  tendered  arising  from  the  circumstances 
under  which  the  conversation  tooh  place. 

IN  this  case  the  prisoner  was  indicted  under  the  10  Geo.  4« 
a  34^  s.  9^  for  soliciting  one  Daniel  Gleeson,  at  Cahir,  in  the 
county  of  Tipperary,  in  ^elandj  wilfuU^,  feloniously,  &C.5  to  kill 
and  murder  one  Thomas  Herbert,  of  Kilcutiema,  m  the  county 
of  Kerry. 

Armstrong,  Seijt.,  as  counsel  for  the  Crown,  was  proceeding 
to  state,  amongst,  other  things,  that  the  prisoner  having  been 
committed  to  the  Cahir  Bridewell  an  important  declaration  was 
there  made  by  him  to  the  wife  of  the  keeper  of  the  Bridewell. 

JohnstonCf  on  behalf  of  the  prisoner,  objected,  submitting  that 
this  was  not  the  proper  time  to  make  this  statement,  as  a  question 
might  arise  whether,  under  the  circumstances,  this  conversation 
would  be  at  all  admissible ;  no  information  having  been  sworn  by 
this  woman,  he,  therefore,  submitted  that  the  mmds  of  the  jury 
ought  not  to  be  influenced  by  any  statement  of  the  subsequent 
proof  of  which  there  might  be  a  doubt. 

OBbien,  J.,  was  of  opinion  that  the  conversation  ought  not  to 
be  mentioned  at  this  stage  of  the  proceedings.  As*  independently 
of  the  question,  whether  it  would  be  admissible  when  the  witness 

(a)  Reported  by  A  D.  WQverr,  Esq.,  Bairister-at-Uw. 
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Reg. 

V. 


was  produced,  he  thought  that  where  material  information  came  to 
Cbbau.      ^^^  Knowledge  of  those  instituting  a  prosecution,  it  ought,  if  to  be 

used  against  a  prisoner^  to  be  reduced  to  writing  and  a  copy 

1861.       furnished  with  the  other  informations. 


Praeiiee» 


SAMB  CASE. 

Motive  for  the  commission  of  an  t^enee^^  Service  of  a  notice  to  quit 
upon  a  servant. 

Where  the  obfeet  of  the  Croum  is  to  suppfy  a  motive  for  the  commisskm 
of  the  offence^  service  of  a  notice  to  quit  upon  the  servant  o^  the 
prisoner  is  not  sufficient  to  bring  home  knowledge  to  the  prisoner  so  as 
to  supply  that  motive. 

FOB  the  purpose  of  establishing  a  motive  for  the  personal 
hostility  of  the  prisoner  to  the  Bey.  W.  Herbert,  various 
proceedings  in  Chancery  between  them  were  given  in  evidence. 
And  for  the  same  purpose, 

John  Moore  was  re-examined,  who  swore  that  be  knew  the 
receiver  (the  son  of  the  Rev.  W.  Herbert),  who  was  appointed  in 
the  Chancery  suit  as  receiver  over  the  lands  of  Famikeel,  of 
which  the  prisoner  was  the  tenant.  That  on  the  28th  of  August, 
1860,  he  (the  witness)  served  a  true  copy  of  a  notice  to  quit  (now 
produced)  by  leaving  the  same  with  the  maid  servant  at  the 
prisoner's  house. 

Armstronffy  Serjt.,  now  proposed  to  give  the  copy  of  the  notice 
to  quit  in  evidence. 

O^Bbiek,  J.,  rejected  the  evidence.  In  a  civil  proceeding  the 
original  notice  need  not  be  called  for  in  order  to  let  in  a  cop^,  but 
it  was  not  so  clear  that  the  same  principle  applied  to  a  criminal 
case.  However  the  ground  upon  which  he  rejected  this  document 
in  evidence  was  that  the  evidence  was  tendered  to  supply  a 
motive,  and  yet  it  never  appeared  that  the  notice  ever  came  to 
the  hands  of  the  prisoner.  Jn  an  ejectment  in  the  superior  courts 
or  civil  bill  courts,  service  upon  the  servant  in  the  house  would  be 
unquestionably  valid,  but  here  the  Court  ought  not  to  speculate 
upon  the  probability  of  it  having  reached  the  prisoner's  hand,  in 
order  that  the  jury  might  presume  a  hostile  motive  in  the  prisoner's 
mind. 
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KILKENNY  ASSIZES. 

1861. 

(Before  Mr.  Justice  Chbistian.) 

Beg.  v.  John  HAssBTT.(a) 

Interrogation  of  prisoner  when  m  custody  * 

It  is  not  the  duty  of  constables  of  police  to  interrogate  prisoners  in  their 
custody,  even  though  they  have  first  cautioned  them  not  to  criminate 
themsehes. 

THE  prisoner  was  indicted  for  stealing  twenty-one  sovereigns^ 
the  property  of  William  Farrelly. 

Second  count. — For  receiving  same,  knowing  them  to  have  been 
stolen. 

Wallj  Q.C.t  and  Curtis  for  the  Crown. 

Lover,  for  the  prisoner. 

The  money  charged  to  have  been  stolen  was  kept  with  other 
sovereigns  in  the  house  of  Farrelly  in  a  desk.  The  prisoner  was 
on  a  visit  at  Farrelly's.  On  the  23rd  of  February  last  he  left  the 
house,  but  in  a  few  hours  was  brought  back  bv  constable  Lowry, 
who  had  arrested  him  on  suspicion.  Farrelly  then,  in  the  presence 
of  the  constable  and  prisoner,  searched  his  desk  and  missed  twenty- 
one  of  the  sovereigns.  After  stating  the  above  facts,  Farrelly  was 
proceeding  to  state  what  passed  at  this  time  in  conversation 
Detween  mm  and  the  prisoner,  when 

Lover,  for  the  prisoner,  objected  to  any  part  of  the  conversation 
being  given  in  evidence  until  it  was  first  shown  by  the  constable 
in  whose  charge  the  prisoner  was,  that  no  promise,  threat,  or 
inducement  had  been  held  out  to  him. 

Christian,  J.,  having  so  ruled. 

Constable  Lowry^  having  been  swom^  stated  that  having  brought 
the  prisoner  before  Mr.  Butler,  a  magistrate,  he  cautioned  him  not 
to  say  anything  that  would  criminate  himself. 

Lover  again  objected  that  this  caution  was  not  sufficient.  The 
prisoner  was  only  in  safe  custody;  the  constable  was  not  the 
person  to  interrogate  the  prisoner:  R.  v.  Hughes  (1  C.  &  Diz, 

(a)  Beported  by  A  D.  M'Qustt,  Esq.,  Bairister-at-Law. 
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B«i-       C.C.  15,  per  Doherty,  C.J.)  ^It  was  the  duty  of  the  justice,  under 
HAnBTT.     ^^^  ^^  ^  ^5  Vict.  c.  93,  8.  14,  to  have  taken  the  pnsoner's  state- 

*     ment  down  in  writing,  after  a  proper  caution. 

^^'  For  the  Crown  it  was  contended  that,  a  proper  caution  once 

Evidence^    givcn,  any  admission,  confession,  or   other   statement  made  at 

PriMoner'i     any  time  subsequent  might  be  given  in  evidence. 

'^f'^^'i^f^         Chmstian,  J.,  observed  that  there  was  a  difference  in  tlie 

value  of  testimony  voluntarily  given  and  that  elicited  in  answer  to 

questions.     He  objected  to  the  police  questioning  persons  while 

in  their  custody  on  a  criminal  charge,  and  he  thought  the  counsel 

for  the  Crown  ought'  not  to  press  this  particular  evidence. 

Evidence  witMrawn* 
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STATUTES  AND  PAETS  OF  STATUTES 

AFFECTING  THE    CRIMINAL  LAW^    PASSED    IN  THE   SESSION   OF 
PARLIAMENT  OF    1856. 


JOINT  STOCK  COMPANIES  ACTo 
19  k  20  YiOT.  CAP.  47,  sect.  79. 

An  Act  far  the  Incorporation  and  Regulation  of  Joint  Stock  Companies 
and  other  Associations. — [14M  c7u/y,  1856.] 

LXXIX.  If  any  director,  officer,  or  contributory  of  any  company  for  PeDaltj  oa 
the  winding  up  of  wluch  an  order  or  decree  has  been  made  under  this  f^^****"  ^ 
act,  destroys,  mutilates,  alters,  or  falsifies  any  books,  papers,  writings,  or 
securities,  or  makes  or  is  privy  to  the  making  of  any  false  or  fraudulent 
entry  in  any  register,  book  of  account,  or  other  document  belonging  to 
the  company,  with  intent  to  defraud  the  creditors  or  contributories  of 
such  company,  or  any  of  them,  every  person  so  offending  shall  be  deemed 
to  be  guilty  of  a  misdemeanor,  and  upon  being  convicted  shall  be  liable 
to  imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 


GRAND  JURIES  ACT. 
19  &  20  Vict.  cap.  54. 


An  Act  to  facilitate  the  Dispatch  of  Business  before  Grand  Juries  in 
England  and  Wales.— \\Aih  July,  1856.] 

WHEREAS  it  would  expedite  and  improve  the  administration  of 
criminal  justice  if  persons  attending  to  give  evidence  before  grand 
vol..  vm.  a 
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19  &  20  Vict 
c.  54. 

Grand  Juries 
Act. 

Witnesses 
examined  before 
grand  jnries  to 
be  sworn  in  the 
presence  of  the 
jurors. 


Not  necessary 
for  witnesses  to 
be  sworn  in 
open  court. 

Interpretation 
of  terms. 


juries  were  sworn  in  the  presence  of  the  jurors  who  are  to  act  upon  such 
testimony :  he  it  therefore  enacted  hj  the  Queen's  most  excellent  Majesty, 
hy  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

I.  From  and  after  the  passing  of  this  act  it  shall  be  lawful  for  the 
foreman  of  every  grand  jury  empannelled  in  England  and  Wales,  and  he 
is  hereby  authorized  and  required,  to  administer  an  oath  to  all  persons 
whomsoever  who  shall  appear  before  such  grand  jury  to  give  evidence  in 
support  of  any  bill  of  indictment,  and  all  such  persons  attending  before 
any  grand  jury  to  give  evidence  may  be  sworn  and  examined  upon  oath 
by  such  grand  jury  touching  the  matters  in  question  ;  and  every  person 
taking  any  oath  or  affirmation  in  support  of  any  bill  of  indictment  who 
shall  wilfully  swear  or  affirm  falsely  shall  be  deemed  guilty  of  perjury  ; 
and  the  name  of  every  witness  examined  or  intended  to  be  so  examined 
shall  be  endorsed  on  such  bill  of  indictment ;  and  the  foreman  of  such 
grand  jury  shall  write  his  initials  against  the  name  of  each  witness  so 
sworn  and  examined  touching  such  bill  of  indictment :  provided,  how- 
ever, that  nothing  in  this  act  contained  shall  affect  any  fees  by  law  pay- 
able to  any  officer  of  any  court  for  swearing  witnesses,  but  such  fees 
shall  remain  payable  as  if  this  act  had  not  passed. 

II.  From  and  after  the  passing  of  this  act  it  shall  not  be  necessary  for 
any  person  to  take  an  oath  in  open  court  in  order  to  qualify  such  person 
to  give  evidence  before  any  grand  jury. 

in.  The  word  "  foreman"  shall  include  any  member  of  such  grand  jury 
who  may  for  the  time  being  act  on  behalf  of  such  foreman  in  the 
examination  of  witnesses  in  support  of  any  bill  of  indictment ;  and  the 
word  **  oath"  shall  include  affirmation,  where  by  law  such  affirmation  is 
required  or  allowed  to  be  taken  in  lieu  of  an  oath. 


CRIMINAL  JUSTICE  ACT. 
19  &  20  Vict.  cap.  118. 


18  &  19  Vict 
e.  126.] 


ProTiBion  a3  to 
oertatn  liberties 


An  Act  to  amend  the  Act  of  the  last  session  of  Parliament  for  dtmimsA^ 
ing  Expense  and  Delay  in  the  Administration  of  Criminal  Justice  in 
certain  cases.— [29th  July,  1856.]  ^ 

WHEREAS  it  is  expedient  to  amend  the  act  of  the  last  session 
of  Parliament,  chapter  one  hundred  and  twenty  six,  as  herein- 
after mentioned  :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  : 

L  So  much  of  section  nine  Q)  of  the  said  act  as  provides  that  every 

(0  What  is  marked  section  nine  by  the  Qoean's  Printers  in  la  &  19  Yiet  o.  1S6,  u  b/ 
mistake  printed  in  the  order  of  section  ten  of  that  act,  and  the  section  marked  section  nine  doea 
not  provide  for  petty  sessions  being  ao  open  comt  as  recited  hi  this  first  seotioD.  ThepnmsiOB 
so  refeired  to  is,  in  &ct,  in  a  section  marked  aeetitD  ten  of  that  asL 
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petty  sessions  for  the  purposes  of  that  act  shall  be  the  petty  sessions  ^^  ^  iig^'^*" 

bolden  for  a  petty  sessional  division  shall  not  extend  or  be  applicable  to         ' ' 

petty  sessions  bolden  in  or  for  the  liberties  of  the  Cinque  Ports  or  any      Criminal 
part  thereof,  or  to  any  other  liberty  or  place  not  forming  and  not  being    Juttice  Ad, 
within  a  petty  sessional  division  ;  and  all  the  duties  which  under  the        *r 
said  act  should  be  performed  by  the  clerks  of  assize  as  clerks  of  the  ^  peuy^^-^ 
Crown  shall  in  the  counties  palatine  of  Lancaster  and  Durham  be  per-  gional  diTistoos 
formed  by  the  clerks  of  the  Crown  of  those  counties  palatine  (who  are  — ProviaioD  as 
not  clerks  of  assize) ;  and  all  fees  and  emoluments  heretofore  payable  ^  ^"^fj*  *®*» 
to  them  for  the  performance  of  their  duties  as  clerks  of  the  Grown  shall  JJrtain^pereons 
be  and  they  are  hereby  abolished ;  and  all  the  powers  given  and  pro-  herein  named, 
visions  made  by  the  twentieth  section  of  the  said  act  for  the  payment 
of  clerks  of  assize  by  salary  in  lieu  of  fees,  in  respect  of  their  duties  as 
clerks  of  the  Crown,  shall  be  and  the  same  are  hereby  extended  and 
made  applicable  to  the  payment  by  salary  in  liea  of  fees  and  emolu- 
ments of  the  clerks  of  the  Crown  in  the  counties  palatine  of  Lancaster 
and  Durham,  as  well  as  to  the  payment  of  the  expenses  of  their  respec- 
tive offices. 
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STATUTES  AND  PAKTS  OF  STATUTES 

APFECTIKO  THE  CBIHINAL  LAW,    PASSED    IN  THE    SESSION   OF 
PARLIAMENT  OP   1857. 


Trustees 
fintodnlentlj 
dispofling 
of  property 
gailty  of  amis  < 
demeanor. 

Bankers,  &c., 
frandnlent}/ 
selling,  &c 
property  in- 
tmsted  to  their 
care,  goiltj  of 
misdemeanor. 
Persons  under 
powers  of 
attorney  frauda 
lently  selling 
property  guilty 
of  misdemeanor. 

Bailees  fraudu- 
lently convert- 
ing property  to 
their  own  use 


FRAUDULENT  TRUSTEES,  &c.,  ACT. 

20  &  21  Vict.  cap.  54. 

An  Act  to  make  better  Provision  for  the  PunishmevU  of  Frauds  com" 
mitted  by  Trustees^  Bankers  and  oUier  Persons  intrusted  with  Pro^ 
perty.— In th  August,  1857.] 

WHEREAS  it  is  expedient  to  make  better  provision  for  the 
punishment  of  frauds  committed  by  trustees,  bankers,  and  other 
persons  intrusted  with  property:  be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows  : 

L  If  any  person  being  a  trustee  of  any  property  for  the  benefit,  either 
wholly  or  partially,  of  some  other  person,  or  for  any  public  or  charitable 
purpose,  shall,  with  intent  to  defraud,  convert  or  appropriate  the  same 
or  any  part  thereof  to  or  for  his  own  use  or  purposes,  or  shall,  with 
intent  aforesaid,  otherwise  dispose  of  or  destroy  such  property  or  any 
part  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

II.  If  any  person  being  a  banker,  merchant,  broker,  attorney,  'or 
agent,  and  being  intrusted  for  safe  custody  with  the  property  of  any 
other  person,  shall,  with  intent  to  defraud,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert  or  appropriate  to  or  for  his  own  use 
such  property  or  any  part  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

m.  If  any  person  intrusted  with  any  power  of  attorney  for  the  sale 
or  transfer  of  any  property  shall  fraudulently  sell  or  transfer  or  other- 
wise convert  such  property  or  any  part  thereof  to  his  own  use  or  benefit, 
he  shall  be  guilty  of  a  misdemeanor. 

IV.  If  any  person,  being  a  bailee  of  any  property,  Bhall  fraudulently 
take  or  convert  the  same  to  his  own  use,  or  the  use  of  any  person  other 
than  the  owner  thereof,  although  he  shall  not  break  balk  or  otherwise 
determine  the  bailment,  he  shall  be  guilty  of  larceny. 
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y.  If  any  person,  being  a  director,  member,  or  public  officer  of  any  20  &  21  Vict 
body  corporate  or  public  company,  shall  fraudulently  take  or  apply,  for        c.  54. 
his  own  use,  any  of  the  money  or  other  property  of  such  body  corporate     „  Z^etu 
or  public  company,  he  shall  be  guilty  of  a  misdemeanor.  Tnutees  dc,, 

YI.  If  any  person,  being  a  director,  public  officer,  or  manager  of  any         acl 

body  corporate  or  public  company,  shall  as  such  receive  or  possess  him-     ,    

self  of  any  of  the  money  or  other  property  of  such  body  corporate  or  ^^'*y  ®^ 
public  company  otherwise  than  in  payment  of  a  just  debt  or  demand,  and  *^^^^'      « 
shall,  with  intent  to  defraud,  omit  to  make  or  to  cause  or  direct  to  be  ^'^f^JJ^y 
made  a  full  and  true  entry  thereof  in  the  books  and  accounts  of  such  body  corporate  or 
corporate  or  public  company,  he  shall  be  guilty  of  a  misdemeanor.  pabUc  company 

VIL  If  any  director,  manager,  public  officer,  or  member  of  any  body  fraudulentlj 
corporate  or  public  company  shall,  with  intent  to  defraud,  destroy,  alter,  *JJ!JL"*^"^ 
mutilate,  or  falsify  any  of  the  books,   papers,  writings,   or  securities  L**  .  ^' 
belonging  to  the  body  corporate  or  public  company  of  which  he  is  a  le^^i^ooDts."' 
director  or  manager,  public  officer  or  member,  or  make  or  concur  in  the  ^,,. .. 
making  of  any  false  entry,  or  any  material  omission  in  any  book  of  ^^^^^^ 
account  or  other  document,  he  shall  be  guilty  of  a  misdemeanor.  books,  ftc. 

YIII.  If  any  director,  manager,  or  public  officer  of  any  body  corporate  Pablishlng 
or  public  company  shall  make,  circulate,  or  publish,  or  concur  in  making,  fraudnlent 
circulating,  or  publishing,  any  written  statement  or  account  which  he  statemeDts, 
shall  know  to  be  false  in  any  material  particular,  with  intent  to  deceive  ^jjii^nor 
or  defraud  any  member,  shareholder,  or  creditor  of  such  body  corporate 
or  public  company,  or  with  intent  to  induce  any  person  to  become  a 
shareholder  or  partner  therein,  or  to  intrust  or  advance  any  money  or 
property  to  such  body  corporate  or  public  company,  or  to  enter  into  any 
security  for  the  benefit  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

IX.  I£  any  person  shall  receive  any  chattel,  money,  or  valuable  secu-  Persons 
rity  which  ahsUl  have  been  so  fraudulently  disposed  of  as  to  render  the  Jj^^  ^ 
party  disposing  thereof  guilty  of  a  misdemeanor  under  any  of  the  pro-  j^^  dSwMd 
visions  of  this  act,   knowing  the  same  to  have  been   so  fraudulently  of,  knowing  the 
disposed  of,  he  shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  same  to  hare 
and  convicted  thereof,  whether  the  party  guilty  of  the  principal  misde-  ^'*."^>  g^^^tJ 
meaner  shall  or  shall  not  have  been  previously  convicted,  or  shall  or  shall  ^  °""<»™^°®'' 
not  be  amenable  to  justice. 

X.  Every  person  found  guilty  of  a  misdemeanor  under  this  act  shall  Pnoishment  for 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  *  "»«3e°jean«r 
the  term  pf  three  years,  or  to  suffer  such  other  punishment,  by  imprison-  "*  *^  *     •* 
ment  for  not  more  than  two  years  with  or  without  hard  labour,  or  by 

fine,  as  the  court  shall  award. 

XL  Nothing  in  this  act  contained  shall  enable  or  entitle  any  person  to  Ko  person 
refuse  to  make  a  full  and  complete  discovery  by  answer  to  any  bill  in  ^oi°pt  from 
equity,  or  to  answer  any  question  or  interrogatory  in  any  civil  proceed-  !^^I,°*„  jap- 
ing in  any  court  of  law  or  equity,  or  in  the  courts  of  bankruptcy  or  court ;  evidence 
insolvency  ;  but  no  answer  to  any  such  bill,  question,  or  interrogatory  not  admisBiblo 
shall  be  admissible  in  evidence  against  such  person  in  any  proceeding  in  proeecutions 
under  this  act.  ^^        "  **^ 

XII.  Nothing  in  this  act  contained,  nor  any  proceeding,  conviction.  No  reniedy  at 
or  judgment  to  be  had  or  taken  thereon  against  any  person  under  this  ^^ifl!°  ?^j^ 
act,  shall  prevent,  lessen,  or  impeach  any  remedy  at  law  or  in  equity  -JconTictioos 
which  any  party  aggrieved  by  any  offence  against  this  act  might  have  shall  not  be 
had  if  this  act  had   not  been  passed ;    but  no  conviction  of  any  such  reoeiyed  in 
offender  shall  be  received  in  evidence  in  any  action  at  law  or  suit  in  •y'?«ncc  jn 
equity  against  him  ;  and  nothing  in  this  act  contained  shall  affect  or  ^^  '^  * 
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20  &  21  Vict 
c.  54. 

Fhuidulent 

Trustees,  ^c, 

Act. 

No  proBecatioD 
shall  be 
conimenoed 
without  the 
sanction  of 
some  jadge  or 
the  Attomey- 
GeneraL 

If  offence 
amoants  to 
larceny,  person 
not  to  be 
acquitted  of  a 
misdemeanor. 
Costs  of 
prosecQtioDS. 
Misdemeanors 
not  triable  at 


Interpretation 
of  certain 
terms. 


Act  not  to 
extend  to 
Scotland. 


'  prejudice  any  agreement  entered  into  or  security  given  by  any  trustee, 
haying  for  its  object  the  restoration  or  repajrment  of  any  trust  property, 
misappropriated. 

XIII.  No  proceeding  or  prosecution  for  any  offence  included  in  the 
first  section,  but  not  included  in  any  other  section  of  this  act,  shall  be 
commenced  without  the  sanction  of  her  Majesty's  Attorney-General,  or, 
in  case  that  office  be  vacant,  of  her  Majesty's  Solicitor- General:  provided 
that  where  any  civil  proceeding  shall  have  been  taken  against  anj 
person  to  whom  the  provisions  of  the  said  first  section,  but  not  of  anj 
other  section  of  this  act,  may  apply,  no  person  who  shall  have  taken  such 
civil  proceeding  shall  commence  any  prosecution  under  this  act  without 
the  sanction  of  the  court  or  judge  before  whom  such  civil  proceeding 
shall  have  been  had  or  shall  be  pending. 

XIY.  If  upon  the  trial  of  any  person  under  this  act  it  shall  appear 
that  the  offence  proved  amounts  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  a  misdemeanor  under  this  act. 

XY.  In  every  prosecution  for  any  misdemeanor  against  this  act  the 
court  before  which  any  such  offence  shall  be  prosecuted  or  tried  may 
allow  the  expenses  of  the  prosecution  in  all  respects  as  in  cases  of 
felony. 

XVI.  No  misdemeanor  against  this  act  shall  be  prosecuted  or  tried  at 
any  court  of  general  or  quarter  sessions  of  the  peace. 

XVn.  The  word  *'  trustee"  shall  in  this  act  mean  a  trustee  on  some 
express  trust  created  by  some  deed,  will,  or  instrument  in  writing,  and 
shall  also  include  the  heir  and  personal  representative  of  any  sach 
trustee,  and  also  all  executors  and  administrators,  liquidators  under  the 
Joint  Stock  Companies  Act,  1856,  and  all  assignees  in  bankruptcy  and 
insolvency : 

The  word  "  property"  shall  include  every  description  of  real  and  per- 
sonal property,  goods,  raw  or  other  materials,  money,  debts,  and  legacies, 
and  all  deeds  and  instruments  relating  to  or  evidencing  the  title  or  right 
to  any  property,  or  giving  a  right  to  recover  or  receive  any  money  or 
goods  ;  and  such  word  property  shall  also  denote  and  include  not  only 
such  real  and  personal  property  as  may  have  been  the  original  subject  of 
a  trust,  but  also  any  real  or  personal  property  into  which  the  same  may 
have  been  converted  or  exchanged,  and  the  proceeds  thereof  respectively, 
and  anything  acquired  by  such  proceeds. 

XYIII.  This  act  shall  not  extend  to  Scotland. 
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PROBATE  AND  LETTERS  OF  ADMINISTRATION  ACT. 
20  &  21  Vict.  cap.  77,  sect.  28. 

An  Act  to  amend  the  Law  relating  to  Probates  and  Letters'of  Adminis- 
tration  in  England. — [25th  August^  1857.] 

XXVIII.  If  any  person  forge  the  signature  of  any  registrar,  district  P«»«lty  on 
registrar,  or  commissioner  for  taking  oaths,  or  forge  or  counterfeit  any  cJJJJtwfdtiM 
seal  of  the  Court  of  Probate,  or  knowingly  use  or  concur  in  using  any  Beals  or 
such  forged  or  counterfeit  signature  or  seal,  or  tender  in  evidence  any  signatiires  of 
document  with  a  false  or  counterfeit  signature  of  such  registrar,  district  officers. 
registrar,  or  commissioner,  or  with  a  false  or  counterfeit  seal,  knowing 
the  same  signature  or  seal  to  be  false  or  counterfeit,  every  such  person 
shall  be  guilty  of  felony,  and  shall  upon  conviction  be  Uable  to  penal 
servitude  for  the  term  of  his  life  or  any  term  not  less  than  seven  years, 
or  to  imprisonment  for  any  term  not  exceeding  three  years,  with  or 
without  hard  labour. 


DIVORCE  AND  MATRIMONIAL  CAUSES  ACT. 
20  &  21  Vict.  gap.  85,  skct.  60. 

An  Act  to  amend  the  Law  relating  to  Divorce  and  Matrimonial  Causes 
m  England.— l2Sth  August,  1857.] 

L.  All  persons  wilfully  deposing  or  affirming  falsely  in  any  proceed-  Penalties  for 
ing  before  the  court  shall  be  deemed  to  be  guilty  of  perjury,  and  shall  be  fitlse  eridenoe. 
liable  to  all  the  pains  and  penalties  attached  thereto. 


Vlll  APPElilDIX. 


STATUTES  AND  PARTS  OF  STATUTES 

AFFECTING  THE   CRIMINAL  LAW,    PASSED    IN  THE    SESSION   OF 
PABLIAMENT  OF    1858. 


FALSE  PRETENCES  ACT. 
21  &  22  Vict.  cap.  47. 

An  Act  to  amend  the  Law  of  False  Pretence9^2Srd  Jufyy  1858.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  false  pre- 
tences :  be  it  enacted  bj  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal^ 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 
Anj  person  j^  jf  ^uy  person  shall  by  any  fiilse  pretence  obtain  the  signature  of 

^^^^  to  bai  *°y  other  person  to  any  bill  of  exchange,  promissory  note,  or  any  valu- 
of  flxchange,  Me  security,  with  intent  to  cheat  or  defraud,  every  such  offender  shall 
&0.  by  false  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
pratenoes  ^^  t^e  discretion  of  the  court,  to  be  sentenced  to  penal  servitude  for  the 

aSSemttmon  ^  term  of  four  years,  or  to  suffer  such  other  punishment  by  fine  or  imprison- 
ment, or  by  both,  as  the  court  shall  award. 


JOINT   STOCK  COMPANIES  ACTS  AMENDMENT  ACT. 

21  k  22  Vict.  cap.  60,  sects.  6,  7,  20,  21. 

An  Act  to  amend  the  Joint  Stock  Companies  Acts^  1856  and  1857,  and 

the  Joint  Stock  Banking  Companies  Act,  lS57.~[23rd  Jtdy^  1858.] 

ActioDfl  and  yj.  Where  an  order  has  been  made  for  winding-up  a  company  com- 

^^^  ^        pulsorily,  or  where  an  order  has  been  made,  in  pursuance  of  the  said 
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nineteenth  section,  for  the  continuance  of  a  voluntary  winding-up,  no  21  &  ^g^^*^*' 

suit,  action,  or  other  l^al  proceeding  shall  be  proceeded  with  or  com-        ^ 

menced  against  the  company  or  the  public  officer  thereof  or  any  member  ^^^  jsnock 
of  the  company  in  respect  of  a  debt  of  the  company,  except  with  the  CompanUa 
leave  of  the  court,  and  subject  to  such  terms  as  the  court  may  impose.         ^  J^ 

VII.  Where  an  order  has  been  made  for  winding-up  a  company  com-    ^»»^J^»«»' 

pulsorily,  or  where  an  order  has  been  made,  in  pursuance  of  the  said        

nineteenth  section,  for  the  continuance  of  a  voluntary  winding-up,  the  Inspection  of 
court  may  make  such  order  as  it  thinks  just  as  to  the  inspection  by  the  ^>«>"- 
creditors  and  contributoriesT  of  books  and  papers  of  the  company,  and 
such  books  and  papers  may  be  inspected  by  creditors  or  contributories 
in  conformity  with  such  order  of  the  court,  bat  not  further  or  other- 
wise. 

XX.  Where  any  order  is  made  for  winding  up  a  company  compulsorily,  Piwocution  of 
or  for  the  continuance  of  a  voluntary  winding-up,  subject  to  the  pro-  ^^°^*"*. 
visions  of  the  said  nineteenth  section,  if  it  appear  in  the  course  of  such  ^he  case  of 
winding-up  that  any  past  or  existing  director,  manager,  public  officer,  or  Tolantaxy 
member  of  such  company  has  been  guilty  of  any  offence  in  relation  to  wioding-np. 
the  company  for  which  he  is  criminsdly  responsible,  the  court  may,  on 
the  application  of  any  person  interested  in  such  winding-up,  or  of  its 
own  motion,  direct  the  official  liquidators,  or  the  liquidators  (as  the  case 
may  be),  to  institute  and  conduct  a  prosecution  or  prosecutions  for  such 
offence,  and  to  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of 
the  company. 

XXL  Where  a  company  is  being  wonnd  up  altogether  voluntarily,  if  it  Prosecution  of 
appear  to  the  liquidators  conducting  such  winding-up  that  any  past  or  ^^"JJ^^^V, 
existing  director,  manager,  public  officer,  or  member  of  such  company  in'^case^f 
has  been  guilty  of  any  offence  in  relation  to  the  company  for  which  he  is  compalsory 
criminally  responsible,  it  shall  be  lawful  for  the  hquidators,  with  the  windlog-np. 
previous  sanction  of  the  court,  to  prosecute  such  offender,  and  all  ex- 
penses properly  incurred  by  them  in  such  prosecution  shall  be  payable 
out  of  the  assets  of  the  company  in  priority  to  all  other  liabilities. 


STTPENDIAEY  MAGISTRATES  ACT. 
21  &  22  Vict.  cap.  73. 

An  Act  to  amend  the  Law  concerning  the  Powers  of  Stipendiary 
Magistrates  and  Justices  of  the  Peace  in  certain  Cases. — {2nd  August^ 
1858.] 

BE  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
VOL.  vin.  b 
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^^  *  ^1  ^*®*"  Commons,  in  thit?  present  Parliament  assembled^  and  by  the  authority  of 
^'  the  same,  as  follows  : 

Stipendiary        I-  Every  Stipendiary  magistrate  appointed  for  any  city,  town,  liberty, 
MagiatraUs    borough,  place,  or  district,  sitting  at  a  police  court  or  other  place  ap- 
^<^^'         pointed  in  that  behalf,  shall  have  power  to  do  alone  any  act  and  to  exer- 
A  stipendiar      ^*®®  alone  any  jurisdiction  which  under  any  law  now  in  force,  or  under 
magistrate  niaj  ^"7  ^^^  ^^^  Containing  an  express  enactment  to  the  contrary  hereafter  to 
do  alone  all  acta  be  made,  may  be  done  or  exercised  by  two  justices  of  the  peace,  and  all 
authorized  to  be  the  provisions  of  any  act  of  Parliament  auxiliary  to  the  jurisdiction  of 
iostlcM  ^^^       ®"^^  justices  shall  be  applicable  also  to  the  jurisdiction  of  such  stipen- 
diary magistrate. 
Foregoing  jj^  'fhe  authority  and  jurisdiction  given  to  a  stipendiary  magistrate 

extend  to  acta  ^^  *^®  enactment  hereinbefore  contained  shall  extend  and  apply  as  well 
roquirad  to  be  to  the  cases  where  the  act  or  jurisdiction  is  or  hereafter  may  be  expressly 
done  at  petty  required  to  be  done  or  exercised  by  justices  sitting  or  acting  in  petty 
sesaionB.  sessions  as  to  other  cases,  and  any  enactment  authorizing  or  requiring 

persons  to  be  summoned  or  to  appear  at  such  petty  session,  shall  in  the 
like  cases  authorize  or  require  persons  to  be  summoned  or  to  appear  before 
the  stipendiary  magistrate  having  jurisdiction  at  the  police  court  or  other 
place  appointed  for  his  sitting. 
Saving  of  jaris-      UL  Nothing  hereinbefore  contained  shall  extend  to  acts  to  be  done  or 
diction  of         jurisdiction  to  be  exercised  at  the  general  or  quarter  sessions  of  the  peace, 
w^ioM  and      ^^  *^  ®^**  ^^  jurisdiction  expressly  required  (by  any  existing  or  future 
apecial  sesaions  law)  to  be  done  or  exercised  at  special  sessions,  or  to  any  act  or  juriadic- 
and  aa  to  tion  in  relation  to  the  grant  or  transfer  of  any  licence, 

lioencea.  jy^  Nothing  hereinbefore  contained  shall  extend,  alter,  or  affect  in 

Sating  aa  to      any  manner  the  powers  or  authorities  of  the  magistrates  appointed  or  to 
"llce^^***"      be  appointed  to  the  police  courts  in  the  metropolitan  police  district, 
magiatrates.  ^-  Section  twenty-two  of  the  act  of  the  session  holden  in  the  eleventh 

Aa  to  extent  of  M^^  twelfth  years  of  her  Majesty,  chapter  forty-  three,  shall  extend  and 
aection  22  of  be  deemed  to  have  extended  to  all  cases  in  which  it  is  returned  to  a 
11  &  12  Vict,  warrant  of  di««tress  issued  under  the  authority  of  such  act  for  levying  any 
®'  ^^'  penalty,  compensation,  or  sum  of  money,  adjudged  or  ordered  to  be  paid 

by  any  conviction  or  order  that  no  sufficient  goods  of  the  party  against 
whom  such  warrant  was  issued  can  be  found,  where  the  statute  on  which 
the  conviction  or  order  is  founded  provides  no  mode  of  raising  or  levying 
such  penalty,  compensation,  or  sum  of  money,  or  of  enforcing  payment 
of  the  same,  as  well  as  to  cases  where  the  statute  on  which  the  con- 
viction or  order  is  founded  authorizes  the  issuing  thereon  of  a  warrant  of 
distress. 
2&'3"vict^^  VI.  So  much  of  section  eighteen  of  the  act  of  the  session  holden  in 
c.  71,  amended.  *^®  second  and  third  years  of  her  Majesty,  chapter  seventy-one,  as 
makes  void  (except  in  the  cases  therein  excepted)  "  every  summons  or 
warrant  issued  by  any  justice  of  the  peace  of  the  counties  of  Middlesex, 
Surrey,  Kent,  Essex,  or  Hertfordshire  respectively,  requiring  any  person 
residing  within  the  metropolitan  police  district  to  appear  at  any  place 
without  the  said  district  to  answer  any  information  or  complaint  touch- 
ing any  matter  arising  within  the  said  district,"  shall  not  apply  to  any 
such  summons  or  warrant  in  respect  of  any  matter  arising  within  any 
part  of  the  said  district  not  assigned  for  the  time  being  to  any  of  the 
police  courts  of  the  metropolis. 
Magistratea  yjj^  jjj  every  case  in  which  any  person  shall  be  brought  before  any 

pla^  in  ^ho  po^ic©  magistrate,  or  any  two  magistrates  acting  within  the  said  metro- 
metropolitan      politan  police  district,  for  any  place  within  which  no  police  court  shall 
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have  been  established,  for  any  offence  under  the  twenty- fourth  section  of  21  &  22  Vict 
an  act  of  the  session  holden  in  the  second  and  third  years  of  her  Majesty,         ^  ^^' 
chapter  seventy-one,  such  police  magistrate,  or  such  magistrates  acting    stipendiary 
in  and  for  such  place,  may  hear  and  determine  the  matter,  and  in  case  of    UagiiirnteB 
conviction  may  commit  the  offender  to  be  imprisoned  in  any  gaol  or         A^i. 
house  of  correction  in  and  for  the  county,  liberty,  or  place  in  which         "— . 
such  offence  shall  have  been  committed,  though  not  within  the  «aid  P^^j^^j^JJ.^jJ' 
metropolitan  police  district,  and  with  or  without  hard  labour  for  any  no  police  coart 
time  not  exceeding  two  calendar  months,  and  in  their  discretion,  without  is  established, 
the  infliction  of  any  fine  in  default  of  payment  of  which  such  imprison-  ™*y  5^™'^ 
ment  might  be  adjudged.  ^  ,  .„ 

VIII.  And  whereas  an  act  was  passed  in  the  fifty-ninth  year  of  king  and  for  the 
George  the  Third,  chapter  twenty-eiglit,  "  to  empower  magistrates  to  county,  Ac,  in 
divide  the  Court  of  Quarter  Sessions,"  which  act  has  been  amended  by  '!***j\°^'^^ 
section  four  of  an  act  of  the  sessions  holden  in  the  seventh  year  of  king  ^^^jf^j,    ° 
William  the  Fourth  and  the  first  year  of  her  Majesty,  chapter  nineteen,         1  f     *»: 
and  by  section  four  of  an  act  of  the  session  holden  in  the  fifth  and  sixth  a^t^n^  ^^^b 
years  of  her  Majesty,  chapter  thirty-eight ;  and  it  is  expedient  to  make  of  acts  herein 
further  provision  in  relation  to  the  division  of  courts  of  quarter  sessions  :  named. 

the  said  act  of  the  fifty-ninth  year  of  king  George  the  Third  and  the 
said  sections  shall  be  repealed,  but  not  so  as  to  affect  any  orders,  rules, 
and  regulations  made  before  the  passing  of  this  act. 

IX.  Whenever  and  so  often  as  any  court  of  quarter  sessions  or  general  ^^J^  ^* 
sessions  or  adjourned  quarter  sessions  of  the  peace  is  assembled  for  the  quarter 
despatch  of  business,  the  justices  then  present  may,  if  and  when  in  their  sessions, 
discretion  they  see  fit  so  to  do,  appoint  two  or  more  justices,  one  of  whom  general  sessions 
shall  be  of  the  quorum,  to  form  a  second  court  for  the  purpose  of  hearing  *"<^.»^J<>»»''"«d 
and  determining  such  business  as  may  be  referred  to  them,  and  the  pro- 
ceedings by  and  before  such  second  court  shall  be  as  good  and  effectual 

in  the  law,  to  all  Intents  and  purposes,  as  if  the  same  were  had  before 
the  court  assembled  and  sitting  as  usual  in  its  ordinary  place  of  sitting, 
and  shall  be  enrolled  and  recorded  accordingly. 

X.  When  a  second  court  is  formed  as  aforesaid,  and  orders,  rules,  and  RegnlationB 
regulations  have  been  made  for  the  apportionment  of  business,  such  ™*^*J['^'^  ^^^ 
orders,  rules,  and  regulations  shall  continue  in  force  as  long  as  may  be  Jf  bLinwe  need 
thought  expedient,  without  the  necessity  of  renewing  such  orders,  rules  not  be  renewed 
and  regulations  at  each  succeeding  session.  at  each 

XI.  The  clerk  of  the  peace  or  his  deputy,  wherever  a  second  court  is  ■«"><>"• 
formed  as  aforesaid,  shall  appoint  a  fit  and  sufficient  person  to  record  the  Cl«'k  ^^^^  . 
proceedings  so  had  before  the  justices  at  such  second  court,  and  such  J^^n^^*°' 
proceedings  shall  be  delivered  over  to  the  clerk  of  the  peace  or  his  deputy,  ^^  ^he  pro. 
and  shall  be  deemed  to  be  a  part  of  the  records  of  the  session,  as  if  the  oeedingsof  such 
same  proceedings  had  been  recorded  by  the  clerk  of  the  peace  himself;  separate  court, 
and  it  shall  be  lawful  for  the  justices  assembled  at  the  sessions  to  make 

an  order  upon  the  treasurer  of  the  county  to  pay  to  the  clerk  of  the  peace 
such  sum  as  they  shall  deem  a  fit  and  reasonable  remuneration  to  the 
clerk  of  the  peace  for  such  purposes  as  aforesaid  ;  and  it  shall  be  lawful 
for  such  justices  to  apooint  an  additional  crier,  and  to  grant  him  such 
remuneration  (to  be  paid  by  the  treasurer  of  the  county)  as  they  deem 
reasonable.  Time  from 

XII.  Every  sentence  pronounced  by  any  court  of  general  or  quarter  'T^**^^  senienoes 
sessions  or  adjourned  sessions  of  the  peace  shall  take  effect  from  the  jj^,^^,  ^\^\i 
time  of  the  same  being  pronounced,  unless  the  court  otherwise  directs,      uke  effect. 
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21  &  23  Vict.      Xni.  It  shall  be  lawfd  for  any  stipendiary  magistrate,  with  the 


0.  73 


approval  of  the  Secretary  of  State  for  the  Home  Department,  to  appoint 
a  deputy,  who  shall  have  practiBed  as  a  barrister-at-law  for  at  least 
seven  years,  to  act  for  him  for  any  time  or  times  not  exceeding  six 
weeks  in  any  consecutive  period  of  twelve  calendar  months  ;  and  eveiy 
— ; —  deputy  so  appointed,  during  the  time  for  which  he  shall  be  so  appointed, 
mt5tato!t7m*y  ®^*^  ^*^®  ^^  ^^^  powers  and  perform  all  the  duties  of  the  stipendiary 
appoint  a  magistrate  for  whom  he  shall  have  been  so  appointed, 

depnty  with  XIV.  It  shall  be  lawful  for  her  Majesty  to  appoint  any  stipendiary 

approTal  of  magistrate  acting  for  any  city,  town,  liberty,  borough  or  place  in  Eng- 
land or  Wales  to  be  a  magistrate  of  any  one  of  the  police  courts  of  the 
metropolitan  police  district,  although  such  stipendiwy  magistrate  shall 
not  have  practised  as  a  barrister  during  at  least  seven  years  then  last 
past,  nor  shall  have  practised  as  a  barrister  for  four  years  then  last  past, 
having  previously  practised  as  a  certificated  special  pleader  for  three 
be magiBtratoeor  years  below  the  bar. 
poli^'Sr"     XV.  This  act  shaU  extend  only  to  Engknd. 

Extent  of  aot 


Stipendiary 

Magi8trate» 

Act. 


Secretaiy  of 
State. 

Power  to 
appoint  oocmty 
stipendiary 
mai^ietrates  to 


DRAFTS  ON  BANKEES  LAW  AMENDMENT  ACT. 
21  &  22  YiOT.  GAP.  79,  SECTS.  3,  5. 


Persona 

obliterating,  &o. 
croasing  with 
intent  to 
defraud,  gniltj 
of  felony. 


Interpretation 
of  the  word 
"banker." 


An  Act  to  amend  the  Law  relating  to  Cheques  or  Drc^  on  Bankers,^^ 
[2nd  August,  1858.] 

m.  If  any  person  shall  obliterate,  add  to>  or  alter  any  such  crossing 
with  intent  to  defraud,  or  offer,  utter,  dispose  o^  or  put  off  with  intent 
to  defraud,  any  cheque  or  draft  on  a  banker,  whereon  such  fraudulent 
obliteration,  addition,  or  alteration  has  been  made,  knowing  it  to  have 
been  so  made,  such  person  shall  be  guilty  of  felony,  and«  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or.  to  such  other  punishment  as  is  enacted  and 
provided  for  those  guilty  of  forgery  of  bills  of  exchange  in  the  statute  in 
that  case  made  and  provided. 

V.  In  the  construction  of  thi^  act  the  word  '<  banker  "  shall  include 
any  person  or  persons,  or  corporation,  or  joint  stock  company,  acting  as  a 
banker  or  bankers. 
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MEDICAL  PRACTITIONERS  ACT. 
21  &  22  Vict.  cap.  90,  sects.  38,  39. 

An  Act  to  regulate  the  Qualifications  of  Practitioners  in  Medicine  and 
Surgery. — \2nd  August^  1848.] 

XXXVm.  Any  registrar  who  shall  wilfully  make  or  cause  to  be  made  ^^^^l  ^ 
any  falsification  in  any  matters  relating  to  the  register  shall  be  deemed  ^^^"^^^1^*^^^ 
guilty  of  a  misdemeanor  in  England  or  Ireland,  and  in  Scotland  of  a  %      * 

crime  or  offence  punishable  by  fine  or  imprisonment,  and  shall,  on  con- 
viction thereof,  be  imprisoned  for  any  term  not  exceeding  twelve 
months. 

XXXIX.  If  any  person  shall  wilfully  procure  or  attempt  to  procure  Penaltj  for 
himself  to  be  registered  under  this  act,  by  making  or  producing  or**^*^°*"|5 
causing  to  be  made  or  produced  any  false  or  fraudulent  representation  or  J!f  Jj^  *^ 
declaration,  either  verbally  or  in  writing,  every  such  person  so  offending  repraBeDtatioiu. 
and  every  person  aiding  and  assisting  him  therein,  shall  be  deemed  guilty 
of  a  misdemeanor  in  England  and  ^land,  and  in  Scotland  of  a  crime  or 
offence  punishable  by  fine  or  imprisonment,  and  shall,  on  conviction 
thereof,  be  sentenced  to  be  imprisoned  for  any  term  not  exceeding  twelve 
months. 
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MISCELLANEOUS  PRECEDENTS. 


No.  I. 


Indictment  for  Conspiracy  between  Bankrupt  and  others^  feloniously  and 
clandestinely  to  remove  and  conceal  goods  of  said  Bankrupt^  with 
intent  to  defecU  Creditors;  tjoith  counts  for  conspiring  fraudulently  to 
procure  goods  from  tradesmen^  with  the  intent  eventually  of  so  re- 
moving  and  concealing  them. 

CENTRAL   Criminal  Court, )  The  jurors  for  our  Lady  the  Queen 
to  wit.  j       upon  their  oath  present,  that  before 

the  committing  of  the  offence  hereinafter  mentioned,  J.  M.,  late  of  Bell- 
street,  Paddington,  and  of  Long-acre,  both  in  the  county  of  Middlesex, 
and  also  of  Melbourne,  Australia,  coachmaker,  dealer  and  chapman,  was 
a  trader  within  the  meaning  of  the  laws  then  in  force  relating  to  bank- 
rupts in  England,  and  liable  to  become  bankrupt,  and  for  six  calendar 
months  next  immediately  preceding  the  filing  the  petition  hereinafter 
mentioned,  had  resided  and  carried  on  business  within  the   London 
district  of  the  Court  of  Bankruptcy,  to  wit,  at  Bell-street,  Paddington, 
and  Long-acre,  aforesaid ;  and  that  the  said  J.  M.,  being  and  whilst 
he  was  such  trader  as  aforesaid,  was  justly  and  truly  indebted  unto  one 
S.  S.  in  the  sum  of  50/.  and  upwards,  to  wit,  in  the  sum  of  274/.,  and  to 
divers  other  creditors  in  divers  other  sums  of  money;  and  that  the  said 
J.  M.,  being  such  trader,  and  whilst  he  was  so  indebted  as  aforesaid,  did 
afterwards  commit  an  act  of  bankruptcy,  within  the  true  intent  and 
meaning  of  the  law  then  in  force  relating  to  bankrupts,  by  filing,  to  wit> 
on  the  28th  day  of  May,  a.  d.  1857,  a  declaration  in  writing,  in  the 
form  contained  in  Schedule  D.  to  the  Bankrupt  Law  Consolidation  Act, 
1849,  annexed,  signed  by  him,  the  said  J.  M.,   and  attested  by  au 
attorney,  that  he  was  unable  to  meet  his  engagements.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  thereupon 
and  afterwards,  and  within  two  months  after  the  filing  of  such  declara- 
tion as  aforesaid,  to  wit,  on  the  said  28th  day  of  May,  a.  d.  1 857,  the 
said  S.  S.,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  in  the  foim  specified  in  Schedule  M.  to  the  said  Bankrupt 
Law  Consolidation  Act,    1849,  annexed,  did  present  his  petition  for 
adjudication  of  bankruptcy,  against  the  said  J.  M.,  to  the  Court  of  Bank- 
ruptcy for  the  London  district,  such  Court  being  the  Court  for  the  district 
within  which  the  said  J.  M.  had  resided  and  carried  on  business,  within 
six  months  next  immediately  preceding  the  said  time  of  filing  the  said 
petition,  to  wit,  at  Basinghall-street,  in  the  City  of  London;  which  said 
petition  was  then  and  there  filed  of  record  in  the  said  Court  of  Bankruptcy, 
in  the  office  of  the  Chief  Registrar  of  the  said  Court.     And  the  said 
S.  S.  did  then  and  there,  to  wit,  on  the  said  28th  day  of  May,  A.  d.  1857, 
duly  verify  the  truth  of  the  said  petition,  and  the  several  allegations 
therein  contained,  upon  his  oath,  by  an  affidavit  in  the  form  specified  in 
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Schedule  N.  to  the  said  Bankrupt  Law  Consolidation  Act,  1849,  annexed.    Prmiedenu, 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,        ^|^ 
that  afterwards,  and  before  the  commission  of  the  offence  hereinafter  in  in^jetment  for 
this  count  mentioned,  to  wit,  on  the  28th  day  of  May,  a.  d.  1857,  the  conspiracy 
said  Court  of  Bankruptcy  did,  under  the  said  petition,  proceed  to  receive,  between  bank- 
and  did  receive,  proof  of  the  said  debt,  and  of  the  trading  and  act  o^  j[°^P* i*^,***^*"' 
bankruptcy  committed  by  the  said  J.  M.  as  aforesaid;  and  then  and  there,  c\^^\lJijUi 
to  wir,  on  the  said  28th  day  of  May,  a.  d.  1857,  upon  good  proof  upon  i^move  and 
oath,  made  to  and  before  the  said  Court  of  Bankruptcy,  of  the  said  debt,  ooneeal  goods  of 
and  of  the  said  debt  having  accrued  and  been  due  to  the  said  S.  S.  "*^^"^™?!' 
previous  to  the  said  act  of  bankruptcy,  and  of  the  said  act  of  bankruptcy  JrfeatCTeditors- 
committed  as  aforesaid,  and  of  the  several  matters  required  to  be  proved  ^th  coontsfor* 
in  that  behalf,  the  said  Court  of  Bankruptcy  did  duly  declare  and  adjudge  conspiring 
the  said  J.  M.  bankrupt,  within  the  true  intent  and  meaning  of  the  Law  f»udaleotlj  to 
of  Bankruptcy,  according  to  the  form  of  the  statute  in  that  behalf,  g^'^a^tn 
which  said  adjudication  hath  never  been  reversed,  annulled,  or  made  with  the  intent' 
void.     And  the  jurora  aforesaid,  upon  their  oath  aforesaid,  do  further  eventnallj  of  so 
present,  that  at  the  time  when  the  said  J.  M.  was  so  adjudged  and  removing  and 
declared  bankrupt  as  hereinbefore  is  mentioned,  and  at  the  time  of  the  ^^^*"^ 
commission  of  the  offence  hereinafter  mentioned,  ^e,  the  said  J.  M.,  was 
possessed  of  divers  goods  and  chattels  then  being  and  forming  part  of  the 
personal  estate  of  the  said  J.  M.,  and  of  the  value  of  10/.  and  upwards,  to 
wit,  six  piano-fortes,  1600  yards  of  woollen  cloth,  ten  dozen  carriage 
lamps,  ninety-four  saddles,  and  2000  gallons  of  varnish,  of  great  value, 
to  wit,  of  the  value  of  5000/.,   all  which  goods  and  chattels  it  then 
became  and  was  the  duty  of  the  said  J.  M.,  as  such  bankrupt  as  aforesaid, 
to  disclose,  discover,  and  yield  up,  to  the  said  Court  of  Bankruptcy,  for 
the  benefit  of  the  creditors  of  him  the  said  J.  M.,  in  accordance  with  the 
provisions  of  the  law  then  in  force  relating  to  bankruptcy.     And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards and  whilst  the  said  J.  M.  was  so  adjudged  bankrupt  as  aforesaid, 
and  whilst  the  said  J.  M.  was  so  as  aforesaid  possessed  of  the  said  goods 
and  chattels  as  hereinbefore  mentioned,  the  said  J.  M.,  S.  M.,  and  A.  S., 
both  late  of  113,  Long-acre,  aforesaid,  coachmakers,  well  knowing  the 
premises,  and  being  evil  disposed  persons,  and  wilfully  and  wickedly  in- 
tending to  convert  the  said  goods  and  chattels  to  their  own  use  and 
benefit,  and  to  defraud  and  deprive  the  said  S.  S.,  and  all  other  the 
creditors  of  the  said  J.  M.  of  the  same,  and  of  the  benefit  thereof,  did, 
amongst  themselves,  to  wit^  on  the  said  28th  day  of  May,  a.  d.  1857,  in 
the  county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  conspire,  combine,  confederate,  and  agree 
together,  feloniously  and  clandestinely  to  remove  and  conceal,  and  to  aid 
and  assist  one  another  in   removing  and  concealing  the  said  goods, 
ohattels  and  effects  hereinafter  specified,  to  and  in  divers  secret  places 
unknown  to  the  said  Court  of  Bankruptcy  and  to  the  creditors  of  the 
said  J.  M.,  to  the  end  that  the  said  J.  M.,  in  collusion  with  the  said 
S.  M.  and  A.  S.,  on  his  examination  as  such  bankrupt  before  the  said 
Court  of  Bankruptcy,  touching  his  trade  dealings  and  estate,  and  as  to 
what  had  been  done  with  the  said  estate,  might  be  enabled  to  conceal 
and  make  default  in  discovering,  and  should  feloniously   conceal  and 
omit  to  discover  the  said  goods,  chattels,  and  effects,  part  of  the  estate  of 
the  said  J.  M.  as  aforesaid,  and  how  the  same  should  have  been  disposed 
of,  and  in  fraud  of  the  creditors  of  the  said  J.  M.,  wrongfully  to  convert 
the  same  goods,  chattels,  and  effects  to  the  use  of  the  said  J.  M.,  S.  M. 
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^^f^cedmts.    and  A.  S.,  and  by  the  several  means  aforesaid,  as  well  to  deceive  the 
Indictment  for   ®*^^  Court  of  Bankruptcy  in  the  premises,  as  to  defraud  the  said  S.  S- 
conspiracj         &nd  Other  the  creditors  of  the  said  J.  M.,  of  the  said  goods,  chattels  and 
between  bank-    effects ;   to  the  evil  example  of  all  others  in   the  like  case  offending, 
felonion2l**'a^  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
dMdesifmeiy*         Second  count, — And  the  jurors  for  our  Lady  the  Queen,  upon  their 
to  remoreand    oath  aforesaid,  do  further  present,  that  the  said  J.  M.,   S.  M.,  and  A.  S., 
conceal  gooda  of  being  evil  disposed  persons,  did,  in  the  county  of  Middlesex,  and  within 
"^h^^fc^"^"^^'    the  jurisdiction  of  the  said  Central  Criminal  Court,  amongst  themselves 
defeat  creditors-  "^lawfully  conspire,  combine,  confederate,  and  agree  together  to  ascertain 
with  coants  for  ^nd  discover  divers  merchants  and  traders  in  London  and  elsewhere 
conspiring         who  should  or  might  be  ready  and  willing  to  sell,  deliver,  and  supply 
fraudulenUj  to   goods,  chattels,  and  merchandise,  on  credit  to  the  said  J.  M.  as  a  trader, 
from"radewnen  ^^^  ^^  divers  false  pretences  to  be  made  by  the  said  J.  M.  and  by  the 
with  the  intent'  ^^id  S.  M.  and  A.  S.  in  collusion  with  him,  that   he,  the  said  J.  M. 
erentually  of  so  required  the  same  in  carrying  on  business  as  a  trader  and  in  dealing  with 
retnoTijig  and     and  supplying  his  customers  in  the  ordinary  course  of  business,  to  obtain 
them   *°^         ^°^  procure  from  such  merchants  and  traders  divers  goods,  chattels,  and 
merchandise  sold  and  dealt  in  by  such  merchants  and  traders  respectively, 
and  belonging  to  such  merchants  and  traders  respectively,  and  to  cheat 
and  defraud  such  merchants  and  traders  of  such  goods,  chattels,  and 
merchandise,  and  of  the  price  and  value  thereof,  to  the  great  damage  of 
such  merchants  and  traders,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Third  count — And  the  jurors  for  our  Lady  the  Queen,  upon  their 
oath  aforesaid,  further  present,  that  the  said  J.  M.,  S.  M.,  and  A.  S., 
being  evil  disposed  persons,  did,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  amongst 
themselves  unlawfully  conspire,  combine,  confederate,  and  agree 
together  to  ascertain  and  discover  divers  merchants  and  traders  in 
London  and  elsewhere  who  should  or  might  be  ready  and  willing  to 
sell,  deliver,  and  supply  goods,  chattels,  and  merchandise,  on  credit  to 
the  said  J.  M.  as  a  trader  and  for  the  purpose  of  his  trade,  and  by 
divers  false  pretences,  and  by  divers  unlawful,  deceitful,  and  fraudulent 
ways,  means,  devices,  artifices,  stratagems,  and  contrivances,  to  be 
resorted  to  by  the  said  J.M.,  and  the  said  S.  M.  and  A.  S.  in  collusion 
with  him,  to  obtain  and  acquire  to  themselves  from  such  merchants  and 
traders,  and  to  aid  and  assist  one  another  in  so  obtaining  and  acquiring 
divers  goods,  chattels,  and  merchandise,  of  and  belonging  to  such 
merchants  and  traders  respectively,  and  to  cheat  and  defraud  them  of  the 
same  and  the  price  and  value  thereof,  to  the  great  damage  of  such 
merchants  and  traders  respectively,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Fourth  count, — ^And  the  jurors  for  our  Lady  the  Queen,  upon  their 
oath   aforesaid,   do  further  present,  that  the  said  J.  M.,  S.  M.,    and 

A.  S.,  being  evil  disposed  persons,  did,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  amongst 
themselves  unlawfully  conspire,  combine,  confederate,  and  agree  together, 
by  divers  false  pretences  to  be  made  by  the  said  J.  M.,  and  by  the  said 
S.  M.  and  A.  S.  in  collusion  with  him,  that  he  the  said  J.  M.  required 
the  same  in  carrying  on  business  as  a  trader  and  in  dealing  with  his 
customers  in  the  oixlinary  course  of  business,  to  obtain  and  procure  from 

B.  B.  divers  goods  and  chattels  of  him  the  said  B.  B.,  with  intent  to 
cheat   and  defraud  him   the  said  B.  B.  of  the  same  and  of  the  price 
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and  value  thereof,  to  the  great  damage  of  the  said  B.  R.,  and  against    Preotdtmu, 
the  peace  of  our  Ladj  the  Queen,  her  crown  and  dignity.  indictment  for 

Fifth  count, — And  the  jurors  for  our  Lady  the  Queen,  upon  their  conapiracy 
oath  aforesaid,  further  present,  that  the  said  J.  M.,  6.  M.,  and  A.  S.,  between  bank- 
being  evil  disposed  persons,  did,  in  the  said  county  of  Middlesex,  and  rupt  and  othCTs, 
within  the  jurisdiction  of  the    said  Central  Crimi|ial  Court,  amongst  ^®]^^°^^'^^^^^^ 
themselves  unlawfully  conspire,  combine,  confederate,  and  agree  together  ^  remove  and 
by    divers   false    pretences,    and    by  divers    unlawful,    deceitful,    and  conceal  ^^s  of 
fraudulent  ways,  means,  devices,  artifices,  stratagems,  and  contrivances,  »^d  bankrupt, 
to  obtain  and  procure  from  B.  R.  divers  goods  and  chattels  of  him  the  Jef^i creditors- 
said  J.  M.,  with  intent  to  cheat  and  defraud  the  said  B.  R.  of  the  same,  ^j^h  coants  for* 
and  of  the  price  and  value  thereof,  to  the  great  damage  of  the  said  conspiring 
B.  R.,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  frandulently  to 

with  the  intent 
eventually  of  so 
removing  and 
concealing 
•  them. 


No.  n. 

Indictment  under  the  25Srd  section  of  the  Bankrupt  Law  Consolidation 
Acty  against  a  Bankrupt Jbr  having,  under  the  false  pretence  of  carry- 
ing on  business  in  the  ordinary  course  of  trade^  obtained^  within  three 
months  of  the  bankruptcy,  Goods  on  Credit,  with  intent  to  defraud 
the  owner  thereof 

CENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen, 
to  wit.  J      upon  their  oath  present,  that,  here- 

tofore and  after  the  making,  passing,  and  coming  into  operation  of 
a  certain  act  of  Parliament,  made  and  passed  in  a  session  of  Parliament 
holden  in  the  twelfth  and  thirteenth  years  of  the  reign  of  Her  present 
Majesty  Queen  Victoria,  called  the  Bankrupt  Law  Consolidation  Act, 
1849,  and  after  the  making,  passing,  and  coming  into  operation  of  a 
certain  act  of  Parliament,  made  and  passed  in  a  session  of  Parliament 
holden  in  the  fifteenth  and  sixteenth  years  of  the  reign  of  Her 
present  Majesty  Queen  Victoria,  intituled,  An  Act  to  abolish  the  Office 
of  Lord  Chancellor's  Secretary  of  Bankrupts,  and  to  regulate  the  Office 
of  Chief  Registrar  of  the  Court  of  Bankruptcy,  and  after  the  making, 
passing,  and  coming  into  operation  of  a  certain  other  act  of  Parliament, 
made  and  passed  in  a  session  of  Parliament  holden  in  tlie  seventeenth 
and  eighteenth  years  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
and  called  the  Bankruptcy  Act,  1854,  and  before  and  at  the  time  of  the 
commission  of  the  offence  hereinafter  in  this  count  mentioned,  that  J.  M., 
of  No.  56,  Bell-street,  Paddington,  and  of  Long-acre,  both  in  the  county 
of  Middlesex,  and  also  of  Melbourne,  Australia,  coachmaker,  dealer  and 
chapman,  was  a  trader  within  the  meaning  of  the  laws  then  in  force 
relating  to  bankrupts  in  England,  and  liable  to  become  bankrupt,  and  for 
six  calendar  months  next  immediately  preceding  the  time  of  the  filing  the 
petition  hereinafter  in  this  count  mentioned,  had  resided  and  carried  on 
business  within  the  London  district  of  the  Court  of  Bankruptcy,  to 
VOL.  viii.  c 
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Pr^eeSenu.  wit,  at  Bell-Street,  Paddington,  and  Long-acre  aforesaid,  and  that  the 

— ~  said  J.  M.  being,  and  whilst  he  was  such  trader  as  aforesaid  and  was 

'^ ^'  liable  to  become  bankrupt  as  aforesaid  was,  justly  and  truly  indebted 

Indictment  unto  one    S.  S.  in  the   sum  of  50/.  and  upwards,  to  wit,  in  the  sum 

nndfrr  the  of  274/.,  and  to  divers  other  creditors  in  divers  other  sums  of  money, 

253rd  section  and  that  the  Said  J.  M.  being  such  trader  as  aforesaid,  and  whilst  he 
llw  (S^jidm^  was  so  indebted  as  aforesaid,  afterwards,  and  after  the  making,  passing, 

tion  Act,  Ai^d  coming  into  operation  of  the  said  three  several  acts  of  Parliament, 

against  a  did  commit  an  act  of  bankruptcy  within  the  true  intent  and  meaning  of 

bankrupt  for  the  Said  several  acts  of  Parliament,  to  wit,  by  filing,  to  wit,  on  the  28th 

thJSL  ^y  ^^  ^*y»  ^•^-  ^®^'^'  ^^  *^®  ^®^®  ^^  *^®  ^^^^  Registrar  of  the  Court 

pretence  of        of  Bankruptcy,  a  declaration  in    writing  in  the    form    contained   in 
earrjingon       Schedule   D   to    the   said    Bankrupt    Law   Consolidation    Act,  1849, 
bosinees  in  tbe  annexed,  signed  by  him  the  said  J.  M.,  and  attested  by  an  attorney, 
oftradJ  *'*^"*  that  he  was  unable  to  meet  his  engagements.    And  the  jurors  aforesaid, 
obuined,  within  upon  their  oath  aforesaid,  do  further  present,  that  thereupon,  and  after- 
three  months  of  wards,  and  within  two  months  after  the  filing  of  such  declaration  as 
the  hankniptcy,  aforesaid,  to  wit,  on  the  28th  day  of  May,  a.d.  1857,  the  said  S.  S. 
w!th"ntent' to'**  ^^^cording  to  the  form  of  tbe  statute  in  such  case  made  and  provided, 
defraud  tbe       ^^^^  i^^  ^^^  ioTm  Specified  in   Schedule  M  to  the  said  Bankrupt    Law 
owner  thereof.    Consolidation  Act,  1849,  annexed,  did  present  his  petition  for  adjudication 
of  bankruptcy  against  the  said  J.  M.  to  the  Court  of  Bankruptcy  for  the 
London  district,  such  court  being  the  Court  of  Bankruptcy  tor  the  district 
within  which  the  said  J.  M.  had  resided  and  carried  on  business  for  six 
calendar  months  next  immediately  preceding  the  said  time  of  filing  the 
said  petition  as  hereinbefore  in  this  count  mentioned,  to  wit,  in  Basing- 
hall-street,  in  the  city  of  London,  and  in  and  by  the  said  petition  did 
show  to  the  said  Court  of  Bankruptcy  that  the  said  J.  M.  being  such 
trader  as  aforesaid,  and  having  resided  and  carried  on  business  for  six 
calendar  months  next  immediately  preceding  the  date  and  filing  of  the 
said  petition,  within  the  district  of  the  said  Court  of  Bankruptcy,  was 
then  indebted  to  the  said  petitioner  in  the  sum  of  274/.,  and  that  the 
said  petitioner  had  been  informed  and  believed  that  tbe  said  J.  M.  did 
then  lately  commit  an  act  of  bankruptcy  within  the   true  intent  and 
meaning  of  the   law    of  bankruptcy,    and  did  by   the    same   petition 
therefore  pray  the  said  Court  of  Bankruptcy  that  on  proof  of  the  requisites 
in  that  behalf  adjudication  of  bankruptcy  might  be  made  against  the 
said  J.  M.,  which  said  petition  was  then  and  there  filed  of  record  in  the 
said  Court  of  Bankruptcy,  in  the  office  of  the  Chief  Registrar  of  the 
said  court,  and  the  said  S.  S.  did  then  and  there,  to  wit,  on  the  said 
28th   day  of  May,  a.d.  1857,  in  and  before  the  said  Court  of  Bank- 
ruptcy duly    verify  the  truth    of  the   said  petition,   and  the   several 
allegations  therein  contained,  upon  his  oath,  by  an  affidavit  in  the  form 
specified   in    Schedule   N    to  the    said    Bankrupt   Law  Consolidation 
Act,  1849,  annexed,  as  by  the  said  petition  and  the  said  verification 
thereof  filed  in  the  said  Court  of  Bankruptcy,  reference  being  thereto 
had,  will   more  fully  and  at  large  appear.     And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  thereupon,  and  after- 
wards, and  after  the  commission  of  the  said  offence  hereinafter  in  this 
count  mentioned,  to  wit,  on  the  28th  day  of  May,  a.d.  1857,  the  said 
Court  of  Bankruptcy,  did,  under  the  said  petition  proceed  to  receive, 
and  did  receive,  proof  of  the  said  debt,  and  of  the  trading,  and  of  the  said 
act  ofbankruptcy  committed  by  the  said  J.  M.  as  aforesaid,  and  thereupon, 
to  wit,  on  the  said  28th  day  of  May,  a.d.  1857,  upon  good  proof  upon 
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oath  made  to  and  before  the  said  Court  of  Bankruptcy  of  the  said  debt,    PrteedmOe. 
and  of  the  said  debt  haying  accrued  and  been  due  to  the  said  S.  S.       iJ~7t 
previously  to  the  said  act  of  bankruptcy,  and  of  the  said  trading  of  the  ' 

said  J.  M.,  and  of  the  said  act  of  bankruptcy  committed  as  aforesaid,  and  Indictment 
of  the  several  matters  required  to  be  proved  in  that  behalf,  the  said  ^nJer  the 
Court  of  Bankruptcy  did  duly  declare  and  adjudge  the  said  J.  M.  bank-  ^f^^,,*]^  g^^^^^l^  ^ 
rupt,  within  the   true  intent  and  meaning  oft-he  law  of  bankruptcy.  Law *Ooniiolid«- 
according  to  the  form  of  the  statute  in  that  behalf,  which  said  adjudication  tion  Art, 
bath  never  been  reversed,  annulled,  or  made  void.      And  the  jurors  against  a 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  J][°f ^^^J^^^J^gp 
J.  M.,  within  three  calendar  months  next  preceding  the  filing  of  the  said  thJ^JM™  ^ 
petition  for  abjudication  of  bankruptcy,  and  whilst  he  was  such  trader  pretence  of 
as  aforesaid,  to  wit,  on  the  28th  day  of  April,  a.  d.  1857,  in  the  county  carrying  on 
of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal  ^"^  j|^ 
Court,  wilfully,  wickedly,  knowingly,  and  unlawfully,  under  the  false  ^f  JJJJJJ  ^'**""* 
colour  and  pretence  of  carrying  on  business  and  dealing  in  the  ordinary  obtained*,  within 
course  of  trade,  did  obtain  on  credit  from  J.  B.  and  others  500  galvanized  three  montha  of 
and  corrugated  iron  sheets  of  the  value  of  137/.  4*.  lOrf.;  5  cast  iron  the  hankniptcy, 
g^vanieed  columns  of  the  value  of  34/.  15*.  4d.;    11   galvanized  iron  ^^*  ^^J^^' 
rivets  of  the  value   of  2/.  Is.  2d.;  and  11  galvanized  iron  bars  of  the  defraud  the 
value  of  2/.  10<.  8c/.,  of  all  which  said  goods  and  chattels  the  said  J.  B.  and  owner  tbereot 
others  were  then  the  owners,  with  intent  thereby  then  and  there  to 
defraud  the  said  J.  B.  and  others  thereof  whereas  in  truth  and  in  fiust, 
the  said  J.  M.  was  not  at  the  time  he  so  obtained  the  said  goods  and 
chattels   under  the  false  colour  and  pretence  as  aforesaid,  carrying  ou 
business  or  dealing  in  the  ordinary  course  of  trade  as  he  the  said  J.  M., 
at  the  time  he  so  obtained  the  said  goods  and  chattels  as  aforesaid,  then 
and  there  well  knew,  to  the  great  damage  of  the  said  J.  B.  and  others, 
and  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  i 

against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  ' 
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No.  IlL 

Indictment  against  Bankrupt  and  others  for  feloniously  concealing  ana 
embezzling  the  personal  estate  of  the  Bankrupt^  to  the  value  of  10/.  and 
upwards  J  with  intent  to  cheat  and  defraud  the  Creditor s^  under  the 
25lst  section  of  the  Bankrupt  Law  Consolidation  Act;  with  counts 
charging  the  Bankrupt  as  principal^  and  the  other  defendants  as  being 
present^  aiding  and  abetting, 

C"^  ENTRAL  Criminal  Court, )  The  jurors  for  our  Lady  the  Queen, 
to  wit.  J      upon  their  oath  present,  that  hereto- 

fore and  after  the  making  and  passing  and  coming  into  operation  of  a 
certain  act  of  Parliament,  made  and  passed  in  a  session  of  Parliament 
holden  in  the  twelfth  and  thirteenth  years  of  the  reign  of  her  present 
Idsgesty  Queen  Victoria,  called  the  Bankrupt  Law  Consolidation  Act, 
1849,  and  ailer  the  making,  passing,  and  coming  into  operation  of  a 
certain  act  of  Parliament,  made  and  passed  in  a  session  of  Parliament 
holden  in  the  fifteenth  and  sixteenth  years  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  intituled.  An  Act  to  abolish  the  Office  cf  Lord 
Chancellor's  Secretary  of  Bankrupts^  and  to  regulate  tfie  Office  of  Chief 
Registrar  of  the  Court  of  Bankruptcy,  and  after  the  making,  passing,  and 
coming  into  operation  of  a  certain  other  act  of  Parliament,  made  and  passed 
in  a  session  of  Parliament  holden  in  the  seventeenth  and  eighteenth 
years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  and  called 
the  Bankruptcy  Act,  1854,  and  before  the  commission  of  the  offence 
hereinafter  in  this  count  mentioned,  J.  M.,  late  of  No.  56,  Bell-street, 
Paddington,  and  of  Long-acre,  both  in  the  county  of  Middlesex,  and  also 
of  Melbourne,  Australia,  coachmaker,  dealer  and  chapman,  was  a  trader 
within  the  meaning  of  the  laws  then  in  force  relating,  to  bankrupts  in 
England,  and  liable  to  become  bankrupt,  and  for  six  calendar  months  next 
immediately  preceding  the  time  of  the  filing  the  petition  hereinafter  in 
this  count  mentioned,  had  resided  and  carried  on  business  within  the 
London  district  of  the  Court  of  Bankruptcy,  to  wit,  at  Bell-street, 
Paddington,  and  Long-acre,  aforesaid;  and  that  the  said  J.  M.,  being, 
and  whilst  he  was,  such  trader  as  aforesaid,  and  so  liable  to  become 
bankrupt  as  aforesaid,  was  justly  and  truly  indebted  unto  one  S.  S.  in 
the  sum  of  50/.  and  upwards,  to  wit,  in  the  sum  of  274/.,  and  to  divers 
other  creditors  in  divers  other  sums  of  money ;  and  that  the  said  J.  M. 
being  such  trader  as  aforesaid,  and  whilst  he  was  so  indebted  as  afore- 
said, afterwards,  and  after  the  making,  passing,  and  coming  into  operation 
of  the  said  three  several  acts  of  ParUament,  did  commit  an  act  of  bank- 
ruptcy, within  the  true  intent  and  meaning  of  the  said  three  several  acts 
of  Parliament,  to  wit,  by  filing,  to  wit,  on  the  28  th  day  of  May,  a.d. 
1857,  in  the  office  of  the  Chief  Registrar  of  the  Court  of  Bankruptcy  a 
declaration  in  writing,  in  the  form  contained  in  Schedule  D  to  the  said 
Bankrupt  Law  Consolidation  Act,  1849,  annexed,  signed  by  him  the  said 
J.  M.,  and  attested  by  an  attorney,  that  he  was  unable  to  meet  his 
engagements.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  thereupon,   afterwards,   and  within  two    months 
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after  the  filing  of  Buch  declaration  as  aforesaid,  to  wit,  on  the  said  28th    Precedents. 
day  of  May,  in  the  year  of  our  Lord   1857,  the  said  S.  S.,  according  to  JT 

the  form  of  the  statute  in  such  case  made  and  provided,  and  in  the  form        ^ * 

specified  in  Schedule  M  to  the  said  Bankrupt  Law  Consolidation  Act,  indictment 
1859,  annexed,  did  present  his  petition  for  adjudication  of  bankruptcy  against 
against  the  said  J.  M.,  to  the  Court  of  Bankruptcy  for  the  London  *«^^P*  "^ 
district,   such  court  being  the  Court  of  Bankruptcy  for  the  district  fei^^^Sy 
within  which  the  said  J.  M.  had  resided  and  carried  on  business  for  six  coDcealing  and 
calendar  months  next  immediately  preceding  the  time  of  filing  the  said  embezzling  the 
petition,  as  hereinbefore  in  this  count  mentioned,  to  wit,  in  Basinghall-  ^*^°?|^  estate 
street,  in  the  city  of  Loudon,  and  in  and  by  the  said  petition  did  show  ^\^^  value^of ' 
to  the  said  Court  of  Bankruptcy  that  the  said  J.  M.,  being  such  trader  as  102.  and 
aforesaid,  and  having  resided  and  carried  on  business  for  six  calendar  npwards,  with 
months  next  immediately   preceding  the  date  and  filing  of  the  said  "*^*°J  *P  *^^®'' 
petition,  within  the  district  of  the  said  Court  of  Bankruptcy,  was  then  ^it^"und« 
indebted  to  the  said  petitioner  in  the  sum  of  274/.,  and  that  the  said  the  25lBt  sect, 
petitioner  had  been  informed  and  believed  that  the  said  J.  M.  did  then  of  the  Bankrupt 
lately  commit  an  act  of  bankruptcy,  within  the  true  intent  and  meaning  ^^  Consolida- 
of  the  law  of  bankruptcy,  and  did  by  the  same  petition  therefore  pray  ^ui,ts^chanrU)ff 
the  said  Coui-t  of  Bankruptcy  that,  on  proof  of  the  requisites  in  that  behalf,  the  bankrupt 
adjudication  of  bankruptcy  might  be  made  against  the  said  J.  M.,  which  aa  principal, 
said  petition  was  then  and  there  filed  of  record  in  the  said  Court  of  •"^  *^®  <*'^®' 
Bankruptcy,  in  the  office  of  the  Chief  Registrar  of  the  said  court.     And  b^n^^^^ent 
the  said  S.  S.  did  then  and  there,  to  wit,  on  the  said  28th  day  of  May,  in  aiding  and    ' 
the  year  of  our  Lord  ]  857,  in  and  before  the  said  Court  of  Bankruptcy,  abetting, 
duly  verify  the  truth  of  the  said  petition,  and  the   several  allegations 
therein  contained,  upon  his  oath,  by  an  affidavit  in  the  form  specified  in 
the  Schedule  N  to  the  said  Bankrupt  Law  Consolidation  Act,  1849, 
annexed,  as  by  the  said  petition  and  the  said  verification  thereof,  filed  in 
the  said  Court  of  Bankruptcy,  reference  being  thereto  had,  will  more 
fully  and  at  large  appear.     And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  thereupon,  and  afterwards,  and  before     » 
the  commission  of  the  said  offence  hereafter  in  this  count  mentioned,  to 
wit,  on  the  said  28th  day  of  May,  in  the  year  of  our  Lord  1857,  the  said 
Court  of  Bankruptcy  did,  under  the  said  petition,  proceed  to  receive,  and 
did  receive,  proof  of  the  said  debt,  and  of  the  trading,  and  of  the  said  act 
of  bankruptcy  committed  by  the  said  J.  M.  as  aforesaid;  and  then,  to 
wit,  on  the  said  28th  day  of  May,  in  the  year  of  our  Lord  1857,  upon 
good  proof  upon  oath  made  to  and  before  the  said  Court  of  Bankruptcy 
of  the  said  debt,  and  of  the  said  debt  having  accrued  and  been  due  to 
the  said  S.  S.  previously  to  the  said  act  of  bankruptcy,  and  of  the  said 
trading  of  the  said  J.  M.,  and  of  the  said  act  of  bankruptcy  committed 
as  aforesaid,  and  of  the  several  matters  required  to  be  proved  in  that  behalf, 
the  said  Court  of  Bankruptcy  did  duly  declare  and  adjudge  the  said  J.  M. 
bankrupt  within  the  true  intent  and  meaning  of  the  law  of  bankruptcy, 
according  to  the  form  of  the  statute  in  that  behalf,  which  said  adjudication 
hath  never  been  reversed,  annulled,  or  made  void.     And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  afterwards, 
and  after  the  said  J.  M.  had  been  so    duly   declared  and  adjudged 
bankrupt  as  aforesaid,  and  whilst  the  said  J.  M.  was  adjudged  such 
bankrupt,  the  said  J.  M.,  and  S.  M.  and  A.  S.,  both  late  of  No.  113, 
Long-acre,  in  the  county  of  Middlesex,  coachmi^ers,  well  knowing  the 
premises,  wilfully,  wickedly,  and  feloniously,  to  wit,  in  the  county  of 
Middlesex,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
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PreeedmU. 

No.  III. 

Indictment 
against 
bankrupt  and 
others  for 
felonioQslj 
oonoealing  and 
embezzling  the 
personal  estate 
ofthebankmpt, 
to  the  Tslne  of 
lot  and 
upwards,  with 
intent  to  cheat 
and  defrand  the 
creditors,  under 
the  25l8t  sect, 
of  the  Bankrupt 
Law  Gonsolida- 
Jon  Act ;  with 
counts  charging 
the  bankrupt 
as  principal, 
and  the  other 
defendants  as 
being  pneent^ 
aiding  and 
abetting. 


Court,  did  remove,  conceal,  and  embezzle  a  certain  part  of  the  personal 
estate  of  the  said  J.  M.  to  the  value  of  10/.  and  upwards,  that  is  to  aaj, 
100  gallons  of  body  varnish  of  the  valae  of  150/.;  100  gallons  of  carriage 
varnish  of  the  value  of  120/.;  100  gallons  of  second  body  varnish  of  the 
value  of  120/.;  50  gallons  of  prepared  black  varnish  of  the  value  of  55/.; 
50  gallons  of  second  prepared  black  varnish  of  the  value  of  50/.;  100 
gallons  of  gold  size  of  the  value  of  90/.;  500  other  gallons  of  body  varnish 
of  the  value  of  750/.;  100  other  gallons  of  best  body  varnish  of  the  valae 
of  150/.;  50  other  gallons  of  the  best  carriage  varnish  of  the  value  of. 
60/.;  50  other  gallons  of  best  black  japan  varnish  of  the  value  of  55L; 
100  other  gallons  of  the  best  body  varnish  of  the  value  of  150/.;  100 
other  gallons  of  the  best  carriage  varnish  of  the  value  of  100/.;  100 
other  gallons  of  best  gold  size  of  the  value  of  70/.;  and  50  other  gallons 
of  black  japan  varnish  of  the  value  of  50/.;  and  47  packing  cases  of  the 
value  of  12/.,  with  intent  to  defraud  the  creditors  of  the  said  J.  M., 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity* 

Second  count, — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  heretofore  and  after  the  making,  passing,  and 
coming  into  operation  of  the  three  several  acts  of  Parliament  in  the  first 
count  of  this  indictment  mentioned,  and  before  the  time  of  the  commission 
of  the  offence  hereinafter  in  this  count  mentioned,  the  said  J.  M.  was  a 
trader  within  the  meaning  of  the  laws  then  in  force  relating  to  bankrupts 
in  England,  and  liable  to  become  bankrupt,  and  for  six  calendar  months 
next  immediately  preceding  the  time  of  the  filing  the  petition  hereinafter 
in  this  count  mentioned  had  resided  and  carried  on  business  within  the 
London  district  of  the  Court  of  Bankruptcy,  to  wit,  at  Bell-street, 
Paddington,  and  Long-acre,  both  in  the  county  of  Middlesex  aforesaid  ; 
and  that  the  said  J.  M.  being,  and  whilst  he  was  such  trader  as  aforesaid 
and  so  liable  to  become  bankrupt  as  aforesaid  was,  justly  and  truly 
indebted  unto  one  S.  S.  in  the  sum  of  50/.  and  upwards,  to  wit,  in  the 
sum  of  274/.,  and  to  divers  other  creditors  in  divers  other  sums  of  money; 
and  that  the  said  J.  M.,  being  such  trader  as  aforesaid,  and  whilst  he  was 
so  indebted  as  aforesaid,  and  after  the  making,  passing,  and  coming  into 
operation  of  the  said  three  several  acts  of  Parliament,  did  commit  an  act 
of  bankruptcy,  within  the  true  intent  and  meaning  of  the  three  several 
acts  of  Parliament,  to  wit,  by  filing,  to  wit,  on  the  28th  day  of  May,  in 
the  year  of  our  Lord  1857  in  the  office  of  the  Chief  Re^trar  of  the 
Court  of  Bankruptcy,  a  declaration  in  writing,  in  the  form  contained  in 
Schedule  D  to  the  said  Bankrupt  Law  Consolidation  Act,  1849,  annexedt 
signed  by  him  the  said  J.  M.,  and  attested  by  an  attorney,  that  he  was 
unable  to  meet  his  engagements.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  thereupon,  and  afterwards,  and 
within  two  months  after  the  filing  of  such  declaration  as  aforesaid,  to 
wit,  on  the  said  28th  day  of  May,  in  the  year  of  our  Lord  1857,  the  said 
S.  S.,  according  to  the  form  of  the  statute  in  such  case  made  and  provided^ 
and  in  the  form  specified  in  Schedule  M  to  the  said  Bankrupt  Law 
Consolidation  Act,  1 849,  annexed,  did  present  his  petition  for  abjudication 
of  bankruptcy  against  the  said  J.  M.,  to  the  Court  of  Bankruptcy  for  the 
London  district,  such  court  being  the  Court  of  Bankruptcy  for  the 
district  within  which  the  said  J.  M.  had  resided  and  carried  on  business 
for  six  calendar  months  next  immediately  preceding  the  said  time  of 
filing  the  said  petition,  as  hereinafter  in  this  count  mentioned,  to  wit,  in 
Basinghall-street,  in  the  city  of  London,  and  in  and  by  the  said  petition 
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did  show  to  the  said  Ck>tirt  of  Bankruptcy  that  the  said  J.  ^L,  being    Pneedtmii. 
such  trader  as  aforesaid,  and  having  resided  and  carried  on  business  for         — - 
six  calendar  months  next  immediately  preceding  the  date  and  filing  of  ^ 

the  said  petition,  within  the  district  of  the  said  Court  of  Bankruptcy,  indictment 
was  then  indebted  to  the  said  petitioner  in  the  sum  of  274/.;  and  that  againBt 
the  said  petitioner  had  been  informed  and  believed  that  the  said  J.  M.  binkrupt  and 
did  then  lately  commit  an  act  of  bankruptcy,  within  the  true  intent  and  f *i^^^J[ 
meaning  of  the  law  of  bankruptcy,    and  did  by  the  same   petition  coneealing  and 
therefore  pray  the  said  Court  of  Bankruptcy  that,  on  proof  of  the  embeaxliog  the 
requisites  in  that  behalf,  adjudication  of  bankruptcy  might  be  made  pe«onal  eeute 
against  the  said  J.  M.,  which  said  petition  was  then  and  there  filed  ©^  ^  the^i^?* 
record  in  the  said  Court  of  Bankruptcy,   in  the  ofiice  of  the  Chief  iq/.  Ld  °*  ** 
Registrar  of  the  said  court,  and  the  said  S.  S.  did  then  and  there,  to  npwarda,  with 
wit,  on  the  said  28th  day  of  May,  in  the  year  of  our  Lord  1857,  in  and  intent  to  cheat 
before  the  said  Court  of  Bankruptcy  duly  verify  the  truth  of  the  said  '^^^^dw* 
petition  and  the  several  allegations  therein  contained,  upon  his  oath,  by  ^j^,  25Ut  sect 
an  affidavit  in  the  form  specified  in  Schedule  N  to  the  said  Bankrupt  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  annexed,  as  by  the  said  petition  and  the  Law  Gonsolida- 
said  verification  thereof,  filed  in  the  said  Court  of  Bankruptcy,  reference  ^^^*^'  ^*.**' 
being  thereto  had,  will  more  fully  and  at  large  appear.     And  the  jurors  SelankrnS^ 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  thereupon,  as  principal 
and  afterwards,  and  before  the  commission  of  the  said  offence  hereinafter  and  the  other 
in  this  count  mentioned,  to  wit,  on  the  said  28th  day  of  May,  in  the  ^fcndanta  aa 
year  of  our  Lord  1857,  the  said  Court  of  Bankruptcy  did  under  the^J^^J^^^ 
said  petition  proceed  to  receive,  and  did  receive,  proof  of  the  said  debt  abettiDg. 
and  of  the  trading,  and  of  the  said  act  of  bankruptcy  committed  by  the 
said  J.  M.  as  aforesaid,  and  then,  to  wit,  on  the  said  28th  day  of  May, 
A.  D.  1857,  upon  good  proof  upon  oath  made  to  and  before  the  said  Court 
of  Bankruptcy  of  the  said  debt,  and  of  the  said  debt  having  accrued  and 
been  due  to  the  said  S.  S.  previously  to  the  said  act  of  bankruptcy,  and  of 
the  said  trading,  of  the  said  J.  M.,  and  of  the  said  act  of  bankruptcy 
committed  as  aforesaid,  and  of  the  several  matters  required  to  be  proved 
in  that  behalf,  the  said  Court  of  Bankruptcy  did  duly  declare  and  adjudge 
the  said  J.  M.  bankrupt,  within  the  true  intent  and  meaning  of  the  law 
of  bankruptcy,  according  to  the  form  of  the  statute  in  that  behalf  which 
said  adjudication  hath  never  been  reversed,  annulled,  or   made  void. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  afterwards,  and  after  the  said  J.  M.  had  been  so  duly  declared  and 
adjudged  bankrupt  as  aforesaid,  and  whilst  he  was  adjudged  such  bank- 
rupt, the  said  J.  M.  wilfully,  wickedly,  and  feloniously,  to  wit,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  did  remove,  conceal,  and  embezzle  a  certain  part  of  his 
personal  estate  to  the  value  of  10/.  and  upwards,  that  is  to  say,  100 
gallons  of  body  varnish,  kc.j  [i»  in  fint  count\  with  intent  to  defraud 
the  creditors  of  him  the  said  J.  M.     And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  S.  M.  and  A.  S.  then  and 
there  feloniously  were  present,  aiding,  abetting,  and  assisting  the  said 
J.  M.  the  felony  aforesaid  to  do  and  commit,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Third  count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  after  the  making,  passing,  and  coming  into  operation 
of  a  certain  act  of  Parliament,  made  and  passed  in  a  session  of  Parliament, 
holden  in  the  twelfth  and  thirteenth  years  of  the  reign  of  her  present 
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Precedents, 

No.  III. 

Indictment 
against 
bankrupt  and 
others  for 
ftlonionslj 
concealing  and 
embezzling  the 
personal  estate 
of  the  bankrupt, 
to  the  valae  of 
lOl  and 
upwards,  with 
intent  to  cheat 
and  defraud  the 
creditors,  under 
the  251 6t  sect, 
of  the  Bankrupt 
Law  Consolida- 
tion Act ;  with 
counts  charging 
the  bankrupt 
as  principal, 
and  the  other 
defendants  aa 
being  present, 
aiding  and 
abetting. 


Majesty  Qaeen  Victoria,  called  the  Bankrupt  Law  Consolidation  Act^ 
1849,  the  said  J.  M.  was,  to  wit,  on  the  28th  day  of  May,  a.d.  1857, 
adjudged  bankrupt  in  and  by  the  Court  of  Bankruptcy  for  the  London 
district.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  af);er wards,  and  after  the  said  J.  M.  had  been  so  adjudged 
bankrupt  as  aforesaid,  and  whilst  he  was  adjudged  such  bankrupt,  the 
said  J.  M.,  and  the  said  S.  M.  and  A.  S.,  wilfully,  wickedly,  and 
feloniously,  to  wit,  in  the  county  of  Middlesex,  and  within  the  juris- 
diction of  the  said  Central  Criminal  Court,  did  remove,  conceal,  and 
embezzle  a  certain  part  of  the  personal  estate  of  the  said  J.  M.  to  the 
value  of  10/.  and  upwards,  that  is  to  say,  100  gallons  of  body  varnish  of 
the  value  of  150/.,  ifec,  [as  in  first  count\  with  intent  to  defraud  the 
creditors  of  the  said  J.  M.,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown  and  dignity. 

Fourth  count, — And  the  j  urors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  af^er  the  making,  passing,  and  coming 
into  operation  of  a  certain  act  of  Parliament,  made  and  passed  in  a 
session  of  Parliament  holden  in  the  twelfth  and  thirteenth  years  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  called  the  Bankrupt  Law 
Consolidation  Act,  1849,  the  said  J.  M.  was,  to  wit,  on  the  28th  day  of 
May,  A.D.  1857,  adjudged  bankrupt  in  and  by  the  Court  of  Bankruptcy 
for  the  London  district.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  afterwards,  and  after  the  said  J.  M. 
had  been  so  adjudged  bankrupt  as  aforesaid,  and  whilst  he  was  adjudged 
such  bankrupt,  the  said  J.  M.  wilfully,  wickedly,  and  feloniously,  to 
wit,  in  the  county  of  Middlesex,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  did  remove,  conceal,  and  embezzle  a  certain 
part  of  his  personal  estate  to  the  value  of  10/.  and  upwards,  that  is  to 
say,  100  gallons  of  body  varnish,  &c.,  \as  in  first  count\  with  intent  to 
defraud  the  creditors  of  him  the  said  J.  M.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said  S.  M.  and 
A.  S.  then  and  there  feloniously  were  present,  aiding,  abetting,  and 
assisting  the  said  J.  M.  the  felony  aforesaid  to  do  and  commit,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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STATUTES  AND  PARTS  OF  STATUTES 


AFFECTING    THE    CBIMINAL    LAW  PASSED    IN  THE   SESSION  OF 
PAELIAMENT,    1859. 


BURIAL  PLACES  ACT. 

22  Vict.  oap.  1. 

An  Act  mare  effectually  to  prevent  Danger  to  tlte  Public  Health  from 
FlaeesofBurial^[25thM9Tch,  1859.] 

WHEREAS  bj  section  twenty-three  of  an  act  passed  in  the  session  20  &  21  Vict, 
holden  in  the  Twentieth  and  Twentj-first  years  of  Her  Majesty,  c  8. 
chapter  eighty-one,  **  to  amend  the  Burial  Acts,"  it  was  enacted  that  it 
should  be  lawful  for  Her  Majesty,  upon  the  representation  of  one  of  Her 
Miyesty's  principal  Secretaries  of  State,  by  and  with  the  advice  of  Her 
Privy  Council,  from  time  to  time  to  order  such  acts  to  be  done  by  or 
under  the  directions  of  the  churchwardens  or  such  other  persons  as  might 
have  the  care  of  any  vaults  or  places  of  burial,  for  preventing  them  from 
becoming  or  continuing  dangerous  or  injurious  to  the  public  health ;  and 
such  churchwardens  or  other  persons  should  do  or  cause  to  be  done  all 
acts  ordered  as  aforesaid,  and  the  expenses  incurred  in  and  about  the 
doing  thereof  should  be  paid  out  of  the  poor-rates  of  the  parish  :  And 
whereas  it  is  expedient  to  amend  the  said  enactment  as  hereinafter 
mentioned  :  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

L  Where  it  appears  to  one  of  Her  Majesty's  principal  Secretaries  of  ^Vhen  peraoas 
State,  on  the  representation  of  any  person  authorised  by  him  to  inspect  haviog  the 
any  vaults  or  place  of  burial  in  rdation  to  which  an  Order  in  Council  ^?  of  •  pl«oe 
has  been  or  shall  have  been  issued  under  the  said  recited  enactment,  that  to  complj  with^ 
any  acts  which  by  such  Order  in  Council  are  ordered  to  be  done  by  or  the  Order  in 
under  the  direction  of  persons  other  than  churchwardens  having  the  care  Oonocil  the, 
of  such  vaults  or  place  of  burial  are  not  done  or  performed  within  a  ^*»'*'«J»^'^«m 
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22  Vicfc.  c  1. 

Jhirial  Places 
Act. 

may  act  in 
their  steady 


This  and 
recited  act  to 
l>e  as  one. 


reasonable  time,  and  accordiog  to  the  intent  of  such  Order  in  Coandl,  it 
shall  be  lawful  for  such  Secretary  of  State,  by  writing  under  his  hand, 
to  authorise  and  direct  the  churchwardens  of  the  parish  in  which  such 
vaults  or  place  of  burial  may  be  situate  forthwith  to  do  or  complete 
the  acts  in  such  Order  in  Council  mentioned,  or  such  of  them  as  remain 
undone,  and  such  order  of  the  Secretary  of  State  shall  be  obeyed  by  such 
churchwardens,  and  they  and  all  persons  acting  under  their  direction 
shall  have  the  same  power  of  entering  and  doing  all  such  acts,  upon  the 
premises  to  which  the  Order  in  Council  relates  as  if  the  said  acts  had  by 
the  Order  in  Council  been  directed  to  be  done  by  such  churchwardens, 
and  such  vaults  or  place  of  burial  had  been  under  their  care ;  and  any 
person  who  shall  obstruct  such  churchwardens  or  any  others  acting  under 
their  direction  in  relation  to  the  premises,  or  remove  or  interfere  with 
.the  works  done  by  such  churchwardens,  shall  be  guilty  of  a  misdemeanor. 
II.  This  act  shall  be  read  together  with  the  said  act  of  the  twentieth 
and  twenty-first  years  of  Her  Majesty  and  the  Burial  Acts  therein 
mentioned  as  one  act. 


AFFIDAVITS  BY  COMMISSION,  &o.  ACT. 
22  Vict.  cap.  16,  sect.  4. 


Affidavits,  &c. 
to  be  read  and 
roaden^e  of 
as  other 
affida?ita. 


An  Act  to  enable  the  Judges  to  appoint  Commissioners  toithin  Ten 
Miles  of  London  and  in  the  Isle  of  Man  and  the  Channel  Islands  to 
administer  Oaths  in  Common  Law^  and  to  authorise  the  taking  in  the 
Country  of  Bail  in  Error,  and  Recognizances  and  Bail  on  the 
Revenue  Side  of  the  Exechequer. — [I9th  April,  1859.] 

IV.  All  affidavits,  declarations,  or  affirmations  taken  or  made  before 
any  commissioner  appointed  or  empowered  as  aforesaid  shall  be  read  and 
made  use  of  in  the  said  courts  respectively,  to  all  intents  and  purposes, 
as  other  affidavits,  declarations,  or  affirmations  taken  or  made  in  the  said 
courts  now  are ;  and  all  and  every  person  and  peraons  forswearing  him* 
her,  or  themselves  in  such  affidavit  or  affidavits,  or  falsely  declaring  or 
affirming  in  such  declarations  or  affirmations,  shall  incur  and  be  liable  to 
the  same  penalties,  and  be  deemed  guilty  of  perjury,  as  if  such  affidavit 
or  affidavits,  declarations  or  affirmations,  had  been  made  or  taken  in 
open  court,  and  may  be  prosecuted  for  the  same,  where  such  perjury  was 
committed  or  where  such  person  or  persons  shall  be  apprehended  on  such 
a  charge. 
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EVIDENCE  BY  COMMISSION  ACT. 
22  Vict.  cap.  20. 

An  Act  to  provide  for  taking  Evidence  in  Suits  and  Proceedings  pending 
before  Tribunals  in  Her  Majesties  Dominions  in  Places  out  of  the 
Jurisdiction  of  such  Tribunals, — [19th  April,  1859.] 

WHEREAS  it  is  expedient  that  facilities  be  afforded  for  taking 
evidence  in  or  in  relation  to  actions,  suits  and  proceedings  pend- 
ing before  tribunals  in  Her  Majesty's  dominions  in  places  in  such 
dominions  out  of  the  jurisdiction  of  such  tribunals :  be  it  enacted  bj  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : — 

L  AYhere  upon  an  application  for  this  purpose  it  is  made  to  appear  to  Order  for 
any  court  or  judge  having  authority  under  this  act  tliat  any  court  or  examioatioD  of 
tribunal  of  competent  jurisdiction  in  Her  Majesty's  dominions  has  ^^^Ij  5!*^*ri2lioti*Bf 
authorised,  by  commission,  order,  or  other  process,  the  obtaining  the  in^^tion  to 
testimony  in  or  in  relation  to  any  action,  suit,  or  proceeding  pending  in  any  soit 
or  before  such  court  or  tribunal  of  any  witness  or  witnesses  out  of  the  pending  before 
jurisdiction  of  such  court  or  tribunal,  and  within  the  jurisdiction  of  such  fnytribunal 
first-mentioned  court,  or  of  the  court  to  which  such  judge  belongs,  or  of  JJajeJt/a 
such  judge,  it  shall  be  law&l  for  such  court  or  judge  to  order  the  pofsesn'oos. 
examination  before  the  person  or  persons  appointed,  and  in  manner  and 
form  directed  by  such  commission,  order,  or  other  process  as  aforesaid, 
of  such  witness  or  witnesses  accordingly ;  and  it  shall  be  lawful  for  the 
said  court  or  judge  by  the  same  order,  or  for  such  court  or  judge,  or 
any  other   judge  having  authority  under  this  act,  by  any   subsequent 
order,   to  command  the   attendance  of  any   person   to  be   named  in 
such  order  for  the  purpose  of  being  examined,  or  the  production  of  any 
writings  or  other  documents  ta  be  mentioned  in  such  order,  and  to  give 
all  such  directions  as  to  the  time,  place  and  manner  of  such  examina- 
tion, and  all  other  matters  connected  therewith,  as  may  appear  reason* 
able  and  just,  and  any  such  order  may  be  enforced,  and  any  disobedience 
thereof  punished,  in  like  manner  as  in  case  of  an  order  made  by  such 
court  or  judge  in  a  cause  depending  in  such  court  or  before  such 
judge. 

II.  Every  person  examined  as  a  witness  under  any  such  commission.  Penalty  on 
order,  or  other  process  as   aforesaid,  who  shall  upon  such  examination  persons  giving 
wilfully  and  corruptly  give   any  false  evidence,   shall   be  deemed  and  ^^®  evidence, 
taken  to  be  guilty  of  perjury. 

Iir.  Provided  always,  that  every  person  whose  attendance  shall  be  so  Payment  of 
ordered  shall  be  entitled  to  the  like  conduct  money,  and  payment  for  «3tp«>ieg. 
expenses  and  loss  of  time,  as  upon  attendance  at  a  trial. 

IV.  Provided  also,  that  every  person  examined  under  any  such  com-  Po^cr  to 
mission,  order,  or  other  process  as  aforesaid,  shall  have  the  like  right  to  J^^^ 
refuse  to    answer    questions  tending  to  criminate  himself,   and  other  answer 
questions  which  a  witness  in  any  cause  pending  in  the  court  by  which,  or  qaestions  to 
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22  Victc  16.  by  1^  judge  whereof,  or  before  the  judge  by  whom  the  order  for  examina- 

Evid^  hg    ^^^  ^^  made,  would  be  entitled  to ;  and  that  no  person  shall  be  com- 

Cammmion    pelled  to  produce  under  any  such  order  as  aforesaid  any  writing  or 

Act,        other  document  that  he  would  not  be  compellable  to  produce  at  a  trial  of 

such  a  cause. 

2^**",  V.  Her  M^esty's  superior  courts   of  common  law  at  Westminater 

to  produce  ^^^  ^^  Dublin  respectivdy,  the  Court  of  Session  in  Scotland,  and  any 
docameots.  supreme  court  in  any  of  Her  Majesty's  colonies  or  possessions  abroad. 
Certain  oonrts  and  any  judge  of  any  such  court,  and  every  judge  in  any  such  colony  or 
and  judges  to  possession  who,  by  any  order  of  Her  M^esty  in  Council,  may  be  ap- 
^*r  *^^?**"'^  pointed  for  this  purpose,  shall  respectively  be  courts  and  judges  having 
^^^    "         authority  under  this  act 

P  wcr  to  ^*  ^*  ®^*^^  ^  lawful  for  the  Lord  Chancellor  of  Great  Britain,  with 

judges  to  ^^^  assistance  of  two  of  the  judges  of  the  courts  of  common  law  at  West- 

frame  rules,  &&,  minster,  so  far  as  relates  to  England,  and  for  the  Lord  Chancellor  of 
for  giving  efifect  Ireland,  with  the  assistance  of  two  of  the  judges  of  the  courts  of  common 
thw'wt"^"'  ^^  ^*^  **  Dublin,  so  far  as  relates  to  Lreland,  and  for  two  of  the  judges  of 
*^  the  Court  of  Session,  so  far  as  relates  to  Scotland,  and  for  the  chief  or 

only  judge  of  the  supreme  court  in  any  of  Her  Migesty's  colonies  or 
possessions  abroad,  so  far  as  relates  to  such  colony  or  possession,  to  frame 
such  rules  and  orders  as  shall  be  necessary  or  proper  for  giving  effect 
to  the  provisions  of  this  act,  and  regulating  the  procedure  under  the 
same. 


REMISSION  OF  PENALTIES  ACT. 
22  Vict.  cap.  82. 

An  Act  to  amend  the  Law  concerning  the  Remmian  of  Penalties. — [19th 
April,  1859.] 

WHEREAS  penalties  which  under  penal  statutes  are  made  payable 
to  parties  other  than  the  Crown  cannot  be  remitted  or  pardoned 
by  the  Crown  where  no  express  provision  has  been  made  by  the  statute 
for  that  purpose,  and  it  is  expedient  that  the  law  as  to  the  remis- 
sion of  such  penalties  should  be  amended  and  made  uniform :  be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  ;  that  is  to  say. 
Penalties  for  I.  It  shall  be  lawful  for  Her  Mtgesty  (or  in  Ireland  for  the  Lord  Lieute- 

offenc^may  be  ^^^^^  ^j.  other  Chief  Governor  or  Governors  of  Ireland)  to  remit  in  whole 
Crown  although  ^^  '^^  P^^  ^^7  ^^^  ^^  money  which  under  any  act  now  in  force  or  here- 
payable  to        after  to  be  passed  may  be  imposed  as  a  penalty  or  forfeiture  on  a  con- 
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▼icted  offender,  although  such  money  may  be  in  whole  or  in  part  pay-  ^^  ^^^^  **' 
able  to  some  party  other  than  the  Crown,  and  to  extend  the  royal  mercy  /jg^J^j^  ^ 
to  any  person  who  may  be  imprisoned  for  non-payment  of  any  sum  of  PtnaHie$  Act 

money  so  imposed,  although  the  same  may  be  in  whole  or  in  part  pay-        

able  to  some  party  other  tiban  the  Crown.  partia  oih«r 

'^      '  than  the 

Crown. 


MANSLAUGHTER  ACT. 
22  Vict.  cap.  33. 


An  Act  to  Enable  Coroners  in  England    to    admit  to  Bail  Persons 
charged  with  Manslaughter. — f  19th  April,  ]8o9.] 

WHEREAS  in  many  cases  inconvenience  and  expense  have  been 
occasioned  by  the  inability  of  coroners  in  England  to  admit  to 
bail  persons  charged  by  the  verdict  of  a  coroner's  jury  with  the  offence 
of  manslaughter :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

L  In  every  case  in  which  a  coroner's  jury  shall  have  found  a  verdict  of  1^  <*«^  ^ 
manslaughter  against  any  person  or  persons  it  shall  be  lawful  for  the  Jbl'Mro^^**'^ 
coroner  or  deputy-coroner  before  whom  the  inquest  was  taken  to  accept  hmj  admit  the 
bail,  if  he  shall  think  fit,  with   good  and  sufficient  sureties,  for   the  persons 
appearance  of  the  person  so  charged  with  the  offence  of  manslaughter  ^^^^  to 
at  the  next  assize  and  general  gaol  delivery  to  be  holden  in  and  for  the  ^''' 
county  within  which  the  inquest  was  taken  ;  and  thereupon  such  person 
if  in  custody  of  any  bailiff  or  other  officer  of  the  coroner's  court,  or  in  any 
gaol  under  a  warrant  of  commitment  issued  by  such  coroner,  shall  be  dis- 
charged therefrom. 

II.  In  every  case  in  which  any  coroner  or  deputy  coroner  shall  admit  R«cogniMnc€s 
any  person  to  bail  he  shall  cause  recognizances  to  be  taken  in  the  form  *®  **  ®°' 
given  in  the  schedule  to  this  act,  and  give  a  notice  thereof  to  every 
person  so  bound,  and  shall  return  such  recognizances  to  the  then  next 
ensuing  assizes,  and  such  coroner  or  deputy  coroner  shall  be  entitled  to 
Buch  fees  and  charges  as  the  clerks  of  justices  of  the  peace  are  by  law 
entitled  to  on  admitting  persons  charged  to  bail. 

HI.  At  any  time  after  all  the  depositions  of  witnesses  shall  have  been  Persons  against 
taken,  every  person  against  whom  any  coroner's  jury  may  have  found  a  ^hom  coroner's 
verdict  of  manslaughter  shall  be  entitled  to  have  from  the  person  having  j?^"!^  ^JIJ.^^ 
custody  thereof  copies  of  the  depositions  on  which  such   verdict  shall  of  manslauxbter 
have  been  found,  on  payment  of  a  reasonable  sum  for  the  same,  not  to  be  supplied 
exceeding  the  rate  of  three-halfpence  for  every  folio  of  ninety  words.    ^^^  deposi- 
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Be  it  remembered,  that  on  the  day  of  in  the  year  of 

our  Lord  A.  B.  of  [labourer],  L.  M.  of  ,  [grocer], 

and  N.  O.  of  ,  [butcher],  personally  came  before  me,  one  of 

Her  Majesty's  coroners  for  the  [county]  of  ,  and  severally 

acknowledged  themselves  to  owe  to  our  Lady  the  Queen  the  several 
sums  following ;  that  is  to  say,  the  said  A.  B.  the  sum  of  and 

the  said  L,  M.  and  N,  O.  the  sum  of  each,  of  good  and  lawful 

money  of  Great  Britain  to  be  made  and  levied  of  their  goods  and 
chattels,  lands  and  tenements  respectively,  to  the  use  of  our  said  Lady 
the  Queen,  Her  heirs  and  successors,  if  he  the  said  A.  B.  fail  in  the 
condition  endorsed. 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned, 
at  ,  before  me, 

J.S., 

Coroner  for  the  [county]  of 

Condition  endorsed. 

The  condition  of  the  within-written  recognizance  is  such,  that  whereas 
a  verdict  of  manslaughter  has  been  found  against  the  said  A,  B.  by  a  jury 
empannelled  to  inquire  how  and  by  what  means  came  by  [his] 

death ;  if  therefore  the  said  A,  B,  shall  appear  at  the  next  court  of  oyer 
and  terminer  and  general  gaol  delivery  to  be  hold^n  in  and  for  the  [county] 
of  and  there  surrender  himself  into  the  custody  of  the  keeper 

of  the  gaol  there,  and  plead  to  such  inquisition,  and  take  his  trial  upon 
the  same,  and  not  depart  the  said  court  without  leave,  then  the  said 
recognizance  shall  be  void,  or  else  the  same  shall  stand  in  full  force  and 
virtue. 


COMBINATION  OF  WORKMEN  ACT. 
22  Vict.  cap.  34. 

An  Act  to  amend  and  explain  an  Act  of  the  Sixth  Year  of  the  Reign  of 
King  George  the  Fourth,  to  repeal  the  Laws  relating  to  tlie  Combina- 
tion of  Workmen^  and  to  make  other  Provisions  in  lieu  thereof, — 
[19th  April,  1859.] 

6Geo.4,c.l29.  XTtTHEREAS  an  act  was  passed  in  the  sixth  year  of  the  reign  of 

YV     King  George  the  Fourth,  intituled  *<  An  Act  to  repeal  the  Laws 

relating  to  the  Combination  of  Workmen,  and  to  make  other  Provisions 

in  lieu  thereof :"  and  whereas  different  decisions  have  been  given  on  the 

construction  of  the  said  act :  be  it  therefore  declared  and  enacted  by  the 
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Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  22  Viot.  o.  34. 
of  the  Lords  spiritual  and  temporal,   and  Commons,  in  this  present    i%„^j^^V)» 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : —       ^f  Wwlsmtn 
I.  That  no  workman  or  other  person,  whether  actually  in  employment         Act. 

or  not,  shall,  by  reason  merely  of  his  entering  into  an  agreement  with        . 

any  workman  or  workmen,  or  other  person  or  persons,  for  the  purpose  ^rt2noJ|^'" 
of  fixing  or  endeavouring  to  fix  the  rate  of  wages  or  remuneration  at  qq^^o  be  deemed 
which  they  or  any  of  them  shall  work,   or  by  reason  merely  of  his  '<  moleetotion*' 
endeavouring  peaceably  and  in  a  reasonable  manner,  and  without  threat  05"<J»*™J:- 
or  intimidation,  direct  or  indirect,  to  persuade  others  to  cease  or  abstain  ^'^^|JJ^"  ^i 
from  work  in  order  to  obtain  the  rate  of  wages  or  the  altered  hours  of  ^^  "dted  act. 
labour  so  fixed  or  agreed  upon  or  to  be  agreed  upon,  shall  be  deemed  or 
taken  to  be  guilty  of  *^  molestation"  or  ** obstruction,"  within  the  meaning 
of  the  said  act,  and  shall  not  therefore  be  subject  or  liable  to  any  prosecu- 
tion or  indictment  for  conspiracy  :  provided  always,  that  nothing  herein 
contained  shall  authorise  any  workman  to  break  or  depart  from  any 
contract   or  authorise  any  attempt  to  induce  any  workman  break  or 
depart  from  any  contract. 


MUNICIPAL  ELECTIONS  ACT. 

22  Viot.  cap.  35,  sects.  9,  10,  11,  12,  13,  14,  15,  and  16. 

An  Act  to  amend  the  Law  relating  to  Municipal  Elections. — [19th 
April,  1859.] 

IX.  If,  pending  orafter  any  election  of  councillors,  auditors,  or  assessors,  Penalty  for 
any  person  shall  personate  or  induce  any  other  person  to  personate  any  P««on»tion  of 
person  entitled  to  vote  at  such  election  or  whose  name  is  on  the  burgess  ^**  *"* 

roll  then  in  force,  or  falsely  assume  to  act  in  the  name  or  on  behalf  of  any 
person  so  entitled  to  vote,  or  wilfully  make  a  false  answer  .to  any  of  the 
questions  mentioned  in  section  eighteen  of  this  act,  he  shall  for  every  such 
offence  be  liable,  on  conviction  before  two  justices  in  petty  sessions,  to 
be  imprisoned  in  the  common  gaol  or  house  of  correction  for  any 
period  not  exceeding  three  months,  with  or  without  hard  labour. 

X.  If,  before,  pending,  or  after  any  election  of  councillors,  auditors,  or  Penalty  for 
assessors,  any  person  shall  wilfully  fabricate,  in  whole  or  in  part,  alter,  fojfffng , 
deface,  destroy,  abstract,  or  purloin  any  nomination  or  voting  paper  after  °^"o"J**^" 
the  same  shall  have  been  duly  filled  up,  he  shall  for  every  such  offence  be  papers. 
liable,  on  conviction  before  two  justices  in  petty  sessions,  to  be  imprisoned 

in  the  common  gaol  or  house  of  correction  for  any  period  not  exceeding 
three  months,  with  or  without  hard  labour. 

XI.  If  any  person  at  any  election  of  mayor,  councillors,  auditors,  or  Penalty  on 
assessors  .'for  any  borough    shall  be  guilty  of   bribery,  he  shall    for  P^^ons gnilty 
every  such  offence  forfeit  the  sum  of  forty  shillings  to  any  person  who  ^[^[jj^^** 
shall  sue  for  the  same  in  the  County  Court,  with  full  costs  of  suit  ;  and  * 

any  person  offending  in  any  case  in  which,  under  the  act  or  acts  for  the 
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22  Vict.  e.  35. 

Municipal 
ElecHons  Act. 


Definition  of 
bribeiy. 


Appeal. 


Time  limited 
for  proceedings. 


Short  tltlp. 


Extent  of  act. 


time  being  in  force  with  respect  to  the  election  of  members  to  serve  in 
Parliament  for  boroughs  in  England  and  Wi>V%  the  name  of  the  offender 
may  be  expunged  from  the  list  of  voUr^,  -omg  lawfully  convicted  thereof^ 
shsJl  for  the  term  of  six  years  be  disabled  to  vote  in  any  election  in  such 
borough,  or  in  any  municipal  or  parliamentary  election  whatever,  in  any 
part  of  the  United  Kingdom,  and  shall  for  such  term  be  disabled  to  hold^ 
exercise,  or  enjoy  any  office  or  franchise  to  which  he  then  shall  or  at  any- 
time afterwards  may  be  entitled  as  a  burgess  of  such  borough^  as  if  such 
person  were  naturally  dead. 

XU.  The  word  <'  bribery"  shall  include  anything  committed  or  done 
before,  at,  after,  or  with  respect  to  the  election  of  any  mayor,  councillors, 
auditors,  or  assessors,  which  if  committed  or  done  before,  at,  after,  or 
with  respect  to  any  election  of  any  member  to  serve  in  Parliament,  would 
render  the  person  committing  or  doing  the  same  liable  to  any  painv 
penalties,  forfeitures,  or  conviction  for  bribery,  treating,  undue  influence^ 
corrupt  practices,  or  other  offence,  under  any  act  or  acts  for  the  time  being^ 
in  force  with  respect  to  the  election  of  members  to  serve  in  Parliament 
for  boroughs  in  England  and  Wales. 

Xni.  If  any  person  shall  think  himself  aggrieved  by  any  conviction 
under  this  act,  he  may  appeal  therefrom  to  the  next  quarter  sessions  of 
the  peace  in  and  for  the  county  within  which  is  situate  the  city  or 
borough  in  which  such  conviction  took  place,  first  giving  reasonable 
notice  to  the  mayor  and  justice  or  justices  of  the  peace,  as  the  case  may 
be,  of  his  intention  so  to  do,  and  entering  into  recognizance  to  pay  such 
costs  as  may  be  awarded  against  him. 

XrV.  All  proceedings  for  enforcing  any  pains,  pentdties,  forfeitures, 
or  convictions  under  this  act  shall  be  commenced  within  six  calendar 
months  from  the  time  when  the  matter  of  such  proceedings  arose. 

Title  and  Extent  of  Act. 

XV.  This  act  may  be  cited  for  any  purpose  as  "The  Municipal 
Corporation  Act,  1859." 

XVI.  This  act  shall  apply  to  every  city,  borough  and  town-corporate 
specified  in  the  schedules  to  the  said  first-mentioned  act,  and  to  every  muni- 
cipal corporation  in  England  and  Wales  erected  afler  the  passing  of  that 
act,  and  whether  erected  by  charter  under  that  act  or  otherwise,  and  shall 
be  construed  and  executed  as  if  its  provisions  formed  part  of  that  act, 
and  the  acts  from  time  to  time  in  force  amending  or  extending  tha( 
act. 
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ABDUCTION. 

A  girl,  under  the  age  of  sixteen,  who  was  living 
in  her  father's  house,  wa%  induced  by  the 
defendant  to  go  to  a  chapel  and  be  married 
to  him.  She  was  only  awaj  from  her  home 
for  an  hour  or  two,  and  after  her  return 
continued  to  live  with  her  father  as  before, 
be  being  ignorant  of  what  had  taken  place. 
The  marriage  was  never  consummated : 

Held,  that  there  was  sufficient  evidence  of 
ber  having  been  taken  out  of  her  father^s 
possession  to  satisfy  the  statute,  9  Geo.  4, 
e.  31,  8.  20.     Reg.  v.  BailUe,  238. 

Upon  the  trial  of  an  indictment  under  9  Geo.  4, 
c.  31,  8.  20,  for  taking  an  unmarried  girl, 
under  sixteen,  out  of  the  possession  of  her 
father,  and  against  his  will,  it  was  proved 
that  the  prisoner  (with  whom  the  girl  had 
previously  stayed  out  for  a  night)  met  her  by 
arrangement,  and  stayed  with  her  away  from 
ber  father's  house  for  three  days,  sleeping 
with  her  at  night,  that  he  took  her  away 
without  the  father's  consent  in  order  to 
gratify  his  passions,  and  then  allow  ber  to 
return  home,  but  not  with  a  view  of  keeping 
ber  away  from  her  home  permanently : 

Held,  that  the  evidence  justified  a  con- 
viction under  the  above  enactment.  Reg.  v. 
Timmins,  401. 

A  father,  if  there  be  no  disqualifying  cause, 
bas  a  right  to  the  custody  of  a  female  child 
up  to  the  age  of  sixteen,  although  she  be 
unwilling  to  live  under  his  care  and  control : 
As  to  how  far  parties  interfering  to  keep  a 
girl  from  the  possession  of  ber  father  render 
themselves  liable  to  be  indicted  for  mis- 
demeanor, vide  the  judgment  in  this  case. 
Ex  parte  Barford,  405. 

The  words  of  the  statute  being  '^unlawfully 
take,"  it  is  not  necessary  to  show  a  trespass 
or  anything  of  that  nature  in  the  taking, 
other  than  the  act  of  taking.  Reg.  v.  Frater 
and  Norman,  446. 
VOL.  vnL 


ACCESSORY. 

The  first  two  counts  of  an  indictment  charged 
A.  and  B.  with  stealing,  and  the  third 
charged  B.  with  feloniously  receiving.  A. 
was  acquitted;  no  evidence  having  been 
offered  against  him,  that  be  might  be  a 
witness  against  B.  Upon  bis  and  other 
evidence,  which  provea  that  B.  was  an 
accessory  before  the  fact  of  the  stealing,  the 
ruiy  found  a  general  verdict  of  guilty  against 
B.,  which  was  so  entered  up : 

Held,  that  the  conviction  was  good,  the 
11  &  12  Vict.  c.  46,  s.  1,  making  an  acces- 
sory before  the  fact  a  principal  felon,  and 
that  therefore  the  conviction  of  the  principal 
is  not  now  a  condition  precedent  to  the  con- 
viction of  an  accessory  before  the  fact,  and 
that  there  was  nq  inconsistency  in  an  acces- 
sory before  the  fact  being  also  a  receiver. 
Reg.  V.  William  Hughes^  278. 
Defendant,  an  inn-keeper,  having  an  escaped 
felon  in  his  house,  to  the  policeman,  who 
bad  remarked  "You  scoundrel,  bow  dare 
you  harbour  a  felon?"  said  '*You  had  better 
go  and  find  him ;"  but  he  did  noticing,  and 
the  poticeman  went  up  stairs  and  saw  the 
felon  make  his  escape  from  the  window : 

Held,  to  be  no  evidence  of  an  obstructing 
of  the  felon's  apprehension. 

The  indictment  charged  the  defendant  as 
accessory  to  an  escape  of  a  felon  from  prison 
by  harbouring  him  after  his  escape : 

Quaere,  is  such  a  count  bad  as  charging 
the  defendant  to  be  an  accessory  to  a  misde- 
meanor, prison  breach  being  a  misdemeanor 
only.    Reg.  r.  Green,  441. 

ADMINISTERING. 

Causing  to  be  taken  a  dangerous  or  noxious 
thing,  9  &  10  Vict.  c.  25,  s.  4.  Reg.  y, 
Vttughan,  256. 

The  prisoner  being  about  to  leave  his  situation 
as  manager  of  a  shop,  put  into  the  augar- 
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basin  which  was  to  be  used  by  X.,  his  suc- 
cessor, a  quantity  of  Croton  oil  (an  acrid 
poison),  as  the  prisoner  said,  to  give  X.  a 
good  scourging  for  having  told  stories  of 
him  (the  prisoner).  X.  used  some  of  the 
sugar,  and  sufiPered  such  dreadful  bodily 
pain  as  to  alarm  his  doctor  for  his  life.  The 
jury  found  a  verdict  of  guilty  on  a  count  for 
inflicting  upon  X.  grievous  bodily  harm : 

Quaere,  whether  the  prisoner  had  been 
guilty  of  an  offence  at  common  law,  or 
under  the  stat.  14  &  15  Vict.  c.  19.  s.  4. 
Reg,  T.  Heppingstall,  111. 

ANATOMY  ACT. 
A  master  of  a  workhouse,  after  showing 
the  bodies  of  deceased  paupers  in  coffins 
to  their  relatives,  caused  the  relatives  to 
follow  other  coffins  to  the  graves,  and  the 
appearance  of  a  funeral  to  be  gone  through. 
The  relatives  of  the  deceased  had  not  re- 
quired that  the  bodies  should  be  interred 
without  anatomical  examination,  according 
to  the  2  &  3  Will.  4,  c.  75,  s.  7  (the  Anatomy 
Act).  The  master  of  the  workhouse  then 
sent  the  bodies  to  Guy's  Hospital  for  dis- 
section, and  received  therefor  sums  of  money 
in  proportion  to  the  number  of  bodies  sent. 
After  dissection,  the  bodies  were  buried. 
The  jury  found  that  the  master  of  the  work- 
house had  caused  the  appearance  of  funerals 
to  be  gone  through,  with  a  view  to  prevent 
th«  relatives  requiring  the  bodies  to  be  in- 
terred without  anatomical  examination : 

Held,  that  an  indictment  charging  the 
master  of  the  workhouse,  in  one  count,  with 
selling  the  bodies,  in  another  with  taking 
away  the  bodies  for  gain  to  delay  the  burial 
with  intent  to  have  them  dissected,  and  in  a 
third  with  intent  to  sell  and  dispose  of  them, 
could  not  be  sustained,  as  the  master  of  the 
workhouse  had  lawful  possession  of  the 
bodies  within  sect.  7  of  2  &  3  Wifi.  4,  c.  75, 
and  the  relatives  had  made  no  request  that 
the  bodies  should  be  interred  without  ana- 
tomical examination.     Reg.  v.  Feisty  18. 

ARSON. 

The  prisoner  wilfully  set  fire  to  goods,  con- 
sisting of  furniture  and  stock-in-trade,  being 
in  a  house  in  his  own  occupation,  with 
intent  to  defraud  an  insurance  company. 
The  house  was  not  set  on  fire  or  burnt: 

Held,  that  he  was  guilty  of  a  felony 
under  the  14  &  15  Vict.  c.  19,  s.  8;  and 
that  an  indictment  charging  him  with  felo- 
niously, &c.,  setting  fire  to  certain  goods  of 
his,  to  wit,  &c.,  being  in  a  certain  house,  in 
the  possession  and  occupation  of  the  pri- 
soner, with  intent,  &c.,  was  sufficient.  Reg. 
V.  Aaron  Lyons^  84. 


ASSAULT. 

An  indictment  contained  counts  charging  an 
assault,  and  unlawfully  and  maliciously  in- 
flicting grievous  bodily  harm,  and  also  a 
count  for  a  common  assault.  At  the  trial 
evidence  was  given  that  the  prisoner  inflicted 
serious  bodily  injuries  upon  the  prosecutor. 
The  jury  found  the  prisoner  guilty  of  an 
aggravated  assault  without  premeditation, 
and  that  it  was  done  under  the  influence  of 
passion : 

Held,  that  the  verdict  was  rightly  entered 
on  Hie  record  on  the  counts  charging  an 
assault  and  unlawfully  and  maliciously  in- 
flicting grievous  bodily  harm.  Reg.  v. 
Henry  Sparrow^  393. 

On  an  indictment  for  assault,  it  was  proved 
that  the  offence  was  committed  in  one  of  the 
carriages  of  a  train  running  from  Brighton 
to  New  Cros^  and  before  the  train  bad 
arrived  at  the  Three  Bridges  Station,  in  the 
County  of  Sussex.  At  that  station  the 
prosecutrix  left  the  carriage  in  which  she 
had  been  riding  with  the  defendant^  and 
rode  in  another  carriage  of  the  same  train  to 
New  Cross,  which  is  within  the  jurLsdiction 
of  the  Central  Criminal  Court. 

Held,  that  by  the  joint  operation  of  the 
7  Geo.  4,  c.  64,  s.  13,  and  the  4  &  5  Will.  4, 
c  36,  s.  2  (the  Central  Criminal  Court  Act), 
the  indictment  was  properly  preferred  and 
tried  at  the  Central  Criminal  Court.  Reg  t. 
French,  252. 

Upon  an  indictment  for  an  assault  upon  a 
County  Court  bailiff  in  the  execution  of  his 
duty,  the  production  of  a  warrant  of  the 
County  Court  Judge  for  the  apprehension 
of  the  prisoner,  is  a  sufficient  justification  of 
the  act  of  the  bailiff  in  apprehending  the 
prisoner,  without  proof  of  the  previous 
proceedings  authorising  the  warrant,  even 
though  the  judgment  be  obtained  in  one 
county  and  the  warrant  sent  for  execution 
into  a  different  county.      ^ 

Williams,  J.  dubitante.  Reg.  v.  David 
Davies,  486. 

The  master  of  an  English  vessel  contracted 
with  the  Chilian  Government  to  convey 
Chilian  subjects  from  Valparaiso  to  Liver- 
pool, and  they  were  put  on  board  under 
duress,  and  so  conveyed  against  their  will. 

Held,  assuming  the  master  could  justify 
what  he|did  within  the  Chilian  jurisdiction, 
yet,  after  the  vessel  passed  out  of  it,  he  was 
guilty  of  a  wrong  amounting  to  a  false 
imprisonment    Reg.Y,  William  LesUe,  269. 

Where  a  magistrate  dismisses  a  complaint  for 
assault  on  any  of  the  grounds  mentioned  in 
9  Geo.  4,  c.  31,  s.  27,  he  is  not  bound  to 
grant  thei?certificate  given  by  the  sectioo 
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immediately,  if  not  asked  for.  But  if  he 
does  grant  it  immediately  on  being  asked 
for  it,  though  the  application  for  it  is  not 
until  some  days  after  the  hearing,  that  is  a 
sufficient  compliance  with  the  section  which 
savs,  ^^  and  shail  forthwith  make  out  a  cer- 
tificate,** &c.  Coster  v.  Hetherington,  175. 
Where  a  magistrate  dismisses  a  complaint  for 
assault  and  battenr  on  any  of  the  three 
grounds  mentionea  in  sect.  27  of  9  Geo.  4, 
c.  31,  he  is  bound  to  grant  the  certificate 
provided  by  that  section  for  the  protection 
of  the  party  accused. 

He  may  grant  it,  though  neither  party  be 
present  at  the  time  he  grants  it. 

Where  both  parties  had  left  the  court  after 
the  hearing  of  the  case,  and  in  their  absence, 
and  without  notice  to  them,  the  magistrate 
directed  the  clerk  to  make  out  the  certificate 
before  the  next  case  was  called  on,  which  the 
clerk  did,  and  a  day  or  two  after  sent  it  to 
the  party  entitled  to  it : 

Held,  a  sufficient  compliance  with  9  Geo. 
4,  c.  31,  s.  27*  which  directs  the  magistrates 
"forthwith"  to  make  out  the  certificate. 
Hancock  v.  Somes,  172. 

See  Wouhding. 


BANKRUPTCY. 

A  bankrupt  was  indicted  under  the  12  &  13 
Vict,  c.  106,  s.  252,  for  making  a  false  and 
fraudulent  entry  in  a  book  of  account  with 
intent  to  defraud  his  creditors.  The  jury 
found  that  he  had  made  the  false  entry  with 
intent  to  deceive  his  creditors,  but  not  with 
intent  to  defraud  them  of  any  money  or 
property,  or  in  any  way  to  prevent  them 
recovering  any  part  of  his  estate : 

Held,  that  this  was  a  mere  concealment  as 
to  the  mode  of  expenditure,  and  not  done  with 
intentto  defraud  the  creditors  of  any  property, 
it  did  not  come  within  the  252nd  sectipn,  but 
was  properly  cognisable  under  the  256th 
section,  when  the  question  of  granting  or 
withholding  the  certificate  came  before  the 
commissioners. 

BRIBERY. 
See  Elbctiok  Law. 

BODILY  HARM. 
See  Wounding. 


COINING. 

The  prisoner,  jointly  with  several  others,  was 
indicted  for  a  felony,  vb.,  for  knowingly 
and  feloniouslj  having  in  their  custody  and 


possession  a  mould  (for  coining)  of  the 
obverse  side  of  a  half-crown.  The  mould 
and  other  coining  materials,  and  also  all  the 
persons  charged,  with  the  exception  of  the 
prisoner,  were  found  and  taken  in  a  house 
occupied  by  the  prisoner.  At  the  time  of 
the  capture  the  police  Were  attacked,  and 
attempts  were  made  to  destroy  the  coining 
materials,  and  the  prisoner  came  to  the 
house,  and  entered  the  house,  notwith- 
standing some  of  the  others  called  out  to 
him  *^  that  the  police  were  there."  He  was 
then  captured.  It  was  also  proved  that  the 
prisoner,  about  'thirteen  days  before,  had 
passed  a  bad  half-crown,  but  it  did  not 
appear  that  that  half-crown  was  made  in  tlie 
mould  found  in  the  house : 

Held,  that  there  was  sufficient  evidence  to 
be  left  to  the  jury  on  the  charge  of  felony, 
and  that  the  evidence  of  the  passing  of  the 
bad  half-crown  was  admissible  upon  the 
trial  of  the  felony  to  prove  guilty  knowledge. 
Reg  V.  Uriah  Weeksy  465. 

CONCEALMENT  OF  BIRTH. 
On  an  indictment  against  the  mother  for  the 
concealment  of  the  birth  of  her  illegitimate 
child,  it  appeared  that  the  body  of  the  child 
was  found,  three  days  after  it  was  born, 
behind  the  door  of  the  privy  belonging  to 
the  house  where  she  lived  as  domestic  ser- 
vant, in  a  tub  covered  over  with  a  small 
cloth: 

Held,  that  there  was  no  conclusive  evi- 
dence to  warrant  the  jury  in  finding  a  verdict 
for  concealment  of  birth.  Reg,  v.  Sarah 
Opie,  332. 

CONSPIRACY. 

On  a  general  count  for  conspiracy,  the  de- 
fendant is  entitled  to  particulars  of  the  acts 
relied  upon  in  support  of  the  charge :  but 
on  a  special  count  alleging  overt  acts,  the 
court  will  not  order  particulars  to  be  fur- 
nished, in  the  absence  of  an  affidavit  on  the 
part  of  the  defendant,  that  he  has  no  know- 
ledge of  the  overt  acts  charged,  and  does  not 
possess  sufficient  information  to  enable  Lim 
to  meet  them: 

Quaere,  whether  with  such  an  affidavit,  the 
defendant  v^ould  be  entitled  .to  particulars. 
Reg.  V.  Stapylion  and  others j  Reg.  v.  Ksdaile 
and  others:  Reg,  v.  Broivn  and  others^  69. 

The  prisoners  were  at  a  public-house  in  the 
same  room  with  the  prosecutor ;  one  of  them 
placed  a  pencase  on  the  table,  and  left  the 
room  to  get  writing  paper.  Whilst  he  was 
absent,  one  of  the  two  who  remained  took 
the  pen  out  of  the  case,  and  put  a  pin  in  its 
place.  The  two  remaining  prisoners  then 
induced  the  prosecutor  to  bet  the  other 
e  2 
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prisoner,  when  he  retamed,  50«.,  that  there 
was  no  pen  in  the  case.  The  prosecutor  put 
his  money  down,  and  one  of  the  prisoners 
snatched  it  up,  to  hold.  The  pencase  was 
then  turned  up  into  the  prosecutor's  hand, 
and  another  pen,  with  the  pin,  fell  into  his 
hand,  and  then  the  prisoners  took  the 
money : 

Held,  that  the  evidence  was  sufficient  to 
support  a  count  for  conspirapy,  by  divers 
•  unlawful  and  fraudulent  devices  and  con- 
trivances, and  by  divers  false  pretences, 
unlawfully  to  cheat,  &o. 

Held,  luso  that  it  was  immaterial,  that  the 
prosecutor  intended  to  cheat  the  prisoner 
with  whom  he  betted,  if  he  could.  Reg,  ▼. 
Samuel  Hudson,  John  Smith,  and  John  Dew 
hirst,  305. 

CORRUPT  PRAC?riCES. 
See  Elkction  Law. 

CRIMINAL  INFORMATION. 

This  court  will  not  fi^rant  a  criminal  informa- 
tion for  breach  of  a  public  statute  creating 
a  state  offence  on  the  application  of  a  private 
person,  but  only  on  the  information  of  the 
law  officers  of  the  Crown. 

If  a  private  person  desires  to  punish  an 
infraction  of  such  a  statute  he  must  do  so 
by  the  ordinary  machinery  for  the  adminis- 
tration of  justice,  the  preferring  of  an  indict- 
ment 

The  Foreign  Enlistment  Act  creates  an 
offence  against  the  state,  and  the  Court 
refused  a  rule  for  a  criminal  information  for 
breach  of  it  on  the  application  of  a  private 
person  without  the  sanction  of  the  Attorney- 
(jeneral.  Ex  parte  Crawshay  v.  Lanyley, 
356. 

CRUELTY  TO  ANIMALS. 

The  12  &  13  Vict.  c.  92,  s.  3,  enacts  that  every 
person  who  shall  keep  or  use  or  act  in  the 
management  of  any  place  for  the  purpose  of 
fighting  or  baiting  any  bull,  bear,  badger, 
dog,  cock,  or  other  animal,  shall  be  liable  to 
a  penalty  not  exceeding  61.  for  every  day, 
&C.  And  every  person  who  shall  in  any 
manner  encourage,  aid,  or  assist  at  the 
fighting  or  baiting  of  any  bull,  &c.,  cock,  or 
other  animal  as  {foresaid,  shall  forfeit  and 
pay  a  penalty  not  exceeding  5/.  for  every 
such  offence: 

Held,  that  aiding  or  assisting  at  the 
fighting  or  baiting  must  occur  at  a  place 
kept  or  used  for  the  purpose,  to  constitute 
an  offence  under  the  above  section.  Vlark 
T.  Hagne^  324. 


COUNTY  COURT. 

The  prisoner  had  obtained  a  blank  form  (osed 
in  the  County  Courts  Office  for  plaintiffs  to 
fill  in  the  particulars  of  the  names,  &c.,  as 
instructions  for  the  issue  of  County  Court 
summonses),  which  he  filled  up,  and  without 
authority  signed  it,  "  W.  G.,  Registrar  of  the 
T.  Court."  On  the  back  of  it  he  wrote, 
^  Unless  the  whole  amount  claimed  by  Mr. 
Alexander  Richmond,  Draper,  of  T.,  is  paid 
on  Saturday,  an  execution  warrant  will  be 
immediately  issued  against  you.  Witness 
my  signature,  W.  G."  This  document  the 
prisoner  enclosed  in  an  envelope,  and  sent 
by  post  to  a  person  who  was  indebted  to 
him,  and  whose  wife,  in  consequence  of  the 
receipt,  went  to  W.  G.,  the  Registrar  of  the 
County  Court,  to  pay  the  debt : 

Held,  that  this  was  au  acting,  or  professing 
to  act,  under  false  colour  and  pretence  of 
process  of  the  County  Court,  within  the  9  & 
10  Vict.  c.  95,  s.  57.  Reg.  y.  Bichmond, 
200. 

See  Assault. 


ELECTION  LAW. 

The  17  &  18  Vict  c.  102,  s.  U  (the  Coirupt 
Practices  Prevention  Act)  enacts  that  no 
person  shall  be  liable  to  any  penaltv  or  for- 
feiture hereby  enacted  or  imposed,  unless 
some  prosecution,  action  or  suit  for  the 
offence  committed  shall  be  commenced 
against  such  person  within  the  space  of  one 
year  next  after  such  offence  against  this  act 
shall  be  committed,  and  unless  such  person 
shall  be  summoned  or  otherwise  served  with 
a  writ  or  process  within  tiie  same  space  of 
time. 

Qusere,  whether  this  section  applies  to  an 
information  for  a  misdemeanor,  and  not  for 
a  penalty  or  forfeiture. 

The  defendant  was  indicted  in  the  first 
count  of  an  indictment  for  having  paid  a  som 
of  money  to  A.,  with  the  intent  that  it  should 
be  expended  in  bribery  at  an  election,  and 
he  was  indicted  in  the  other  counts  with 
having  bribed  different  voters,  when  be  was 
found  guilty  upon  all  the  counts.  The  evi- 
dence was  that  he  fMud  the  money  to  W., 
who  paid  it  to  A.,  with  the  intent  as  stated 
in  the  first  count,  and  that  A.,  and  not  the 
defendant,  personally  bribed  the  diff^ient 
electors : 

Held,  that  this  was  ground  only  for  an 
application  to  the  court  at  the  trial  that  the 
prosecutor  should  be  compelled  to  elect  upon 
which  of  the  charges  he  would  proceed,  that 
of  havmg  advanced  money  for  the  purpose 
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of  bribery,  ot  for  each  distinct  act  of  bribery 
committed  by  the  ajj^ent,  be  beini;  liable  as  a 
principal  to  be  found  guilty  of  the  misde- 
meanor committed  by  the  hands  of  his 
agent.  Reg.  v.  Leaiham,  425. 
If  a  confession  of  a  crime  be  so  obtained  as  to 
be  inadmissible  in  evidence,  yet  if  in  the 
course  of  such  confession  a  clue  is  given  to 
other  evidence  which  will  prove  the  case,  such 
latter  evidence  is  admissible. 

On  an  inquiry  before  Commissioners  under 
the,  15  &  16  Vict.  c.  57,  to  examine  as  to 
corrupt  practices  at  an  election  for  a  member 
of  Parliament,  a  letter  was  produced,  written 
by  A.,  the  party  suspected  of  bribery,  to  his 
agent,  in  answer  to  one  from  the  agent, 
asking  for  an  account  of  sums  advanced; 
this  letter  was  produced  by  the  agent.  On 
an  information  being  subsequently  filed 
against  A.,  this  letter  was  called  for  and  pro- 
duced by  the  secretary  to  the  Commissioners, 
in  whose  hands  it  had  remained,  and  on  the 
letter  of  the  agent  to  which  it  was  an  answer 
being  caUed  for,  and  not  being  produced, 
secondary  evidence  of  it  was  tendered  and 
admitted  : 

Held,  that  such  evidence  was  properly  ad- 
mitted, and  that  the  provision  in  15  &  16 
Vict.  c.  57,  s.  8,  "  that  no  statement  made 
by  any  person  in  answer  to  any  question  put 
by  a  commissioner,  shall,  except  in  cases  of 
indictment  for  peijury  committed  in  such 
answers,  be  admissible  in  evidence  in  any 
proceeding,  civil  or  criminal,  was  not  ap- 
plicable, and  did  not  prevent  the  admission 
of  such  evidence. 

There  is  no  appeal  from  the  decision  of 
this  Court  on  a  rule  for  a  new  trial  of  an 
information  at  the  suit  of  the  Attorney- 
General.     Reg.  V.  Leatham^  498. 

EMBEZZLEMENT. 

The  prosecutors,  manure  manufacturers,  en- 
gaged the  prisoner,  who  kept  a  refreshment 
house  at  B.,  to  get  orders,  which  were  sup- 
plied from  their  stores  at  B.  under  the 
prisoner's  control.  The  rent  was  paid  by  the 
prosecutors,  and  prisoner's  duty  was  to  col- 
lect money,  and  pay  it  over  at  once;  he  was 
also  to  send  weekly  accounts  of  sales  and 
receipts.  He  was  to  be  paid  by  commission, 
and  was  called  agent  for  the  B.  district. 
After  some  time  the  prisoner  signed  a  pro- 
posal to  a  guarantee  society,  which  stated 
that  his  salary  was  IZ.  per  year  besides  com- 
mission, and  it  was  proved  that  the  prose- 
cutors had  agreed  to  give  this  salarv  of  1/. 
per  year.  The  prisoner  was  allowed  to  get 
m  arrear,  and  was  treated  as  a  debtor  in 
respect  of  such  arrears.  Having  fraudu- 
lently returned  the  names  of  three  persona  as 


owing  money  to  the  prosecutors,  when  the 
prisoner  in  fact  had  received  it  and  appro- 
priated it  to  his  own  use,  he  was  indicted  for 
embezzlement : 

Held,  that  he  was  not  a  servant  within  the 
7  &  8  Geo.  4,  c.  29,  s.  47,  and  that  he  could 
not  be  convicted  of  embezzlement.  Reg.  v. 
Walker,  1. 
The  prisoner  was  the  servant  of  an  agent  of  a 
ndiway  company,  employed  to  deliver  goods 
according  to  a  delivery-book  furnished  by 
the  company,  and  to  account  for  the  moneys 
to  the  derk  of  the  company.  Having 
received,  in  the  course  of  his  duty,  moneys 
'^  for  the  carriage  due  to  the  said  railway 
company,*'  and  given  receipts  in  the  name  of 
the  railway  company,  he  absconded  without 
accounting  to  any  one.  The  agent  made 
good  the  deficiency  to  the  company.  The 
prisoner  was  indicted  for  embezzlement,  and 
the  moneys  were  laid  to  have  been  received 
by  the  prisoner  on  account  of  his  master  (the 
agent) : 

Held,  that  though  the  moneys  were  re- 
ceived in  the  name  of  the  company,  and 
receipts  given  accordingly,  yet  that  they  were 
received  on  account  of  his  roaster  (the  agent). 
Reg.  V.  Thorpe^  29. 
B.,  being  in  difficulties,  assigned  all  his  book 
debts,  estate  and  effects  to  trustees  for  the 
benefit  of  creditors.  He  was  employed  by 
the  trustees  at  a  salary,  to  manage  the  busi- 
ness and  collect  the  debts  for  them.  He 
received  the  amount  of  two  of  the  debts,  and 
did  not  account  for  it : 

Held,  1st.  That  he  was  not  a  clerk  or 
servant  within  the  meaning  of  the  act. 

2nd.  That  inasmuch  as  the  debts,  being 
chosen  in  action,  could  not  be  legally  as- 
signed, he  had  received  only  money  whidi 
was  in  law,  though  not  in  equity,  his  own ; 
and  therefore,  that  he  could  not  be  guilty  of 
embezzling  it.  Reg,  v.  Barnes,  129* 
It  was  the  assistant  overseer's  duty  to  collect 
the  rates,  and  upon  receipt  to  pay  them  into 
a  bank  to  the  account  of  the  overseers,  and 
then  to  obtain  the  overseers'  receipts  for 
sums  so  paid  to  their  account ;  it  was  his 
duty  also  to  enter  the  rates,  when  received 
by  him,  in  a  book.  At  the  audit  the  accounts 
so  entered  by  him  were  contrasted  with  the 
receipts  given  to  him  by  the  overseers.  Just 
previous  to  an  audit,  the  assistant  overseer 
fraudulently  obtained  from  the  overseers 
receipts  for  sums,  by  stating  that  he  had  paid 
them  into  the  bank  to  the  overseers'  account, 
when  in  truth  he  had  not,  having  previously 
misappropriated  them.  He  produced  such 
receipts  to  the  auditor,  and  deceived  him  as 
to  his  having  handed  the  moneys  over  to  the 
overseers : 
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Held,  that  he  was  properly  convicted  of 
embezzieffleDt,  and  that  the  fact  of  entering; 
the  sums  when  received  in  his  book  did  not 
alter  the  character  of  the  oience.  Reg,  v. 
Guelder,  372. 
The  prisoner,  the  secretary  of  a  money  club, 
was  directed  by  the  club  to  sue  upon  a  joint 
promissory  note,  the  property  of  the  club,  or 
get  better  security,  and  the  note  was  handed 
to  him  by  W.,  the  treasurer,  who  was  not  a 
member  of  the  club,  and  who  at  the  same 
time  desired  that  his  name  should  not  be 
used  in  the  legal  proceedings.  The  prisoner 
indorsed  W.'s  name  on  the  note,  employed 
an  attorney,  who  issued  a  writ,  and  in  con- 
sequence of  the  action  money  was  paid  to  the 
prisonei  by  one  of  the  joint  makers,  which 
the  prisoner  iraudulently  withheld  from  the 
club  and  appropriated. 

The  duties  of  the  prisoner,  according  to 

the  rules  of  the  club,  were  duties  cognate  to 

that  of  receiving  money  for  the  dub,  but 

that  duty  was  not  expresdy  named  in  the 

.  rules: 

Held  (Crompton,  J.  dvbitante),  that  the 
prisoner  had  received  the  monev  as  servant 
for  the  use  of  the  club,  and  that  he  was  pro- 
perly convicted  of  embezzlement : 

Held,  also  (affirming  Spencer^s  case,  Russ. 
&  Ry.  299)>  that  the  employment  to  receive 
money  on  this  occasion  was  sufficient  to  con- 
stitute an  employment  within  the  meaning 
of  the  Jr  &  8  Geo.  4,  c.  29,  8.  47,  though  re- 
ceiving money  was  not  the  prisoner's  usual 
employment,  and  it  was  the  only  instance  in 
which  he  was  so  employed.  Reg.  v.  James 
Tongue,  386. 
The  prisoner  was  informed  by  letter  from  the 
prosecutors  that  for  all  business  he  did  for 
tbem  he  would  be  allowed  a  commission.  It 
was  his  duty  to  account  to  the  prosecutors 
for  any  money  he  might  receive  for  them 
immediately  on  the  receipt  of  it : 

Held,  that  upon  this  evidence,  the  prisoner 
was  not  shown  to  be  a  clerk  or  a  servant 
within  the  7  &  8  Geo.  4,  c.  29,  s.  47*  Reg, 
v.  Philip  fViUiam  May,  421. 
Indictment  charged  the  prisoner,  who  was  a 
solicitor,  with  embezzlement.  It  appeared 
from  his  appointment,  as  entered  in  the 
minute  book  of  the  company,  that  he  was  a 
land  agent  to  the  company,  and  that  in  the 
course  of  his  duties  he  collected  the  rents  of 
houses,  refreshment  stidls,  book  stalls,  &c., 
and  should  have  paid  the  sums  over  to  the 
company,  and  that  he  managed  the  parochial 
assessments,  &c.,  as  to  the  justness  of  claim, 
&0.  His  salary  was  3002.  a  year,  and  an 
extra  sum  was  allowed  for  travelling  ex- 
penses : 

Held,  that  he  was  a  clerk  or  servant  ivithin 


the  meaning  of  the  Act  7  &  8  Geo.  4,  c.  29* 
Reg.  V.  GibsoUi  436. 

The  fact  of  a  commercial  traveller,  who  was 
employed  by  the  prosecutor,  being  paid  by 
commission  and  being  at  liberty  to  obtain 
orders  for  others  than  the  prosecutor,  does 
not  prevent  him  from  being  a  servant  to  the 
prosecutor,  liable  to  be  indicted  for  embezzle- 
ment under  the  7  &  8  Geo.  4,  c.  29,  s.  47. 
Reg.  v.  James  Tite,  458. 

An  indictment  charged  the  prisoner  with  hav- 
ing embezzled  three  sums  of  2^.,  the  moneys 
of  his  employers,  he  being  a  clerk  or  servant 
Evidence  was  given  of  the  embezzlement  of 
these  sums,  and  it  was  then  proposed  to  give 
evidence  of  other  sums  not  charged  in  the 
indictment,  but  which  had  also  been  em- 
bezzled, to  show  that  if  it  should  be  con* 
tended  the  sums  charged  in  the  indictment 
were  subjects  of  a  mistake  in  the  keeping 
the  accounts,  there  being  manv  other  sums 
unaccounted  for,  admitting  evidence  of  such 
sums  would  assist  the  jury  in  determining 
what  value  was  to  be  attached  to  the  sug- 
gestion : 

Held,  that  such  evidence  was  admissible. 
Reg.  y. Richardson,  448. 

A.  was  indicted  for  embezzling  H.*8  goods,  and 
for  larceny  of  H.'s  goods ;  B.  for  receiving 
goods,  the  property  of  H.,  knowing  them  to 
have  been  stolen.  A.  was  found  guilty  of 
embezzling  only,  and  B.  for  feloniously  re- 
ceiving : 

Held,  that  the  conviction  of  B.  was  right, 
for  the  7  &  8  Geo.  4,  c.  29,  s*  47i  enacts  that 
every  person  who  has  embezzled  within  the 
meaning  of  that  section  ^'  shall  be  deemed  to 
have  feloniously  stolen  from  his  master,*'  and 
that  being  so,  B.'s  offence  was  properly  de* 
scribed  in  the  count  for  receiving.  Rig.  y* 
Frampton,  16. 
See  False  Fbetkncbs,  Larceny. 

EVIDENCE. 

A  deposition  taken  before  the  coroner  on  the 
inquest  is  admissible  in  evidence  where  the 
witness  is  so  ill  as  to  be  unable  to  attend  at 
the  trial,  in  the  same  manner  as  a  deposition 
taken  before  the  magistrate.  Reg.  v.  HazeU, 
443. 

A  witness  who  had  been  examined  before  the 
magistrate,  and  whose  deposition  was  re- 
turned, was,  at  the  trial,  said  to  be  too  ill  to 
give  evidence,  though  not  too  ill  to  be  able 
to  travel. 

Deposition  read,  the  Court  being  of  opinion 
that  the  words  of  the  statute,  '^  so  ill  as 
not  to  be  able  to  travel,'*  were  applicable  to 
a  case  where  the  witness  is  so  ill  as  not  to  be 
able  to  travel  for  the  purpose  of  giving  evi- 
dence.   Reg.  v.  IVUson  and  another,  463. 
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Upon  Ml  indiaiment  for  fdoniouBly  asing 
oertain  instromenU  upon  the  person  of  a 
woman,  who  afterwards  died,  with  intent  to 
procure  a  miscarriaf^e,  the  djin^;  declaration 
of  the  woman  is  inadmissible. 

Thtf  rule  laid  down  in  ilfead'scase  (2  Barn 
&  Ores.  608),  '^  that  evidence  of  this  descrip- 
tion is  only  admissible  where  the  death  of 
the  deceased  is  the  subject  of  the  charj^e,  and 
the  circumstances  of  the  death  the  subject 
of  the  dying  declaration,"  recognised  and 
adopted.  H^.  v.  John  Davibeney  Hind,  300. 
The  prisoner  was  indicted  for  obtaining  money 
from  the  trustees  of  a  savings  bank  by  falsely 
pretending  that  a  document  produced  by 
the  wife  of  D.  had  been  filled  up  by  D.'s 
authority ;  and  in  another  count  for  conspir- 
ing with  the  wife  of  D.  to  cheat  the  Bank. 
D.*s  wife  presented  the  document,  which  had 
been  fraudulently  filled  up  at  the  instance  of 
the  prisoner,  and  obtained  the  money,  and 
afterwards  eloped  with  the  prisoner.  D.'s 
evidence  was  necessary  to  show  that  he  had 
given  no  authority,  but  it  was  objected  to  on 
the  ground  that  it  implicated  his  wife : 

Held,  that  D.'s  evidence  was  admissible,  as 
the  wife  was  not  charged  upon  the  indict- 
ment. 

Held,  also,  that  the  finding  of  the  prisoner 
guilty  on  the  first  count  for  false  pretences, 
was  not  inconsistent  with  his  acquittal  on 
the  count  for  conspiracy.  Beg,  v.  Charles 
Halliday,  29S. 

A  witness  was  called  on  behalf  of  a  prisoner ; 
before  the  witness  was  sworn  he  professed  an 
inability  to  speak  English.  No  question  was 
then  raised  on  the  fkct  by  the  counsel  for 
the  Crown,  and  accordingly  the  witness  was 
sworn  in  Irish,  and  gave  his  evidence  in  that 
language  through  an  interpreter.  On  cross* 
examination  he  was  asked  whether,  on  a 
recent  occasion,  he  had  not  spoken  in 
English  to  two  persons  who  were  present  in 
court,  and  shown  to  witness.  He  denied 
the  fact,  and  those  two  persons  were  called 
by  the  Crown  to  contradict  the  statement  so 
made,  and  their  statements  were  sent  to  the 
jury  as  evidence : 

Held,  that  such  evidence  was  inadmissible 
to  show  that  the  witness  had  made  such  a 
statement.    Ritg.  v.  Burke,  44. 

A  conversation  between  two  persons  in  relation 
to  the  charge  under  investigation  made  in 
the  presence  of  the  prosecutrix,  but  in  the 
absence  df  the  prisoner,  admitted.  Beg.  v. 
Amall,  439. 

A  policeman  and  the  prosecutor  went  into  a 
room  where  the  prisoners  were,  and  the 
policeman  charged  one  with  stealing  the 
prosecutor's  hops,  and  the  Other  with  receiv- 
ing them,  knowing  them  to  be  ftoien.    A 


third  person  in  company  with  the  prisoners, 
who  was  also  at  the  same  time  charged  by 
the  policeman  with  the  stealing,  said  to  one 
of  the  prisoners,  "Well,  John,  you  had 
better  tell  Mr.  W.  (the  prosecutor)  the 
truth."  Neither  the  prosecutor  not  the  police- 
man dissented  or  remarked  upon  this  advice, 
whereupon  the  prisoner  John  made  a  state- 
ment in  the  nature  of  a  confession : 

Held,  that  this  statement  was  admissible 
in  evidence,  the  circumstances  not  being 
such  as  to  exclude  or  protect  it  as  a  privi- 
leged communication.  Beg,  v.  JoAn  Parker 
and  Oeorge  Parker^  465. 

It  is  not  the  duty  of  constables  of  police  to  in* 
terrogate  prisoners  in  their  custody,  even 
though  they  have  first  cautioned  them  not  to 
criminate  themselves.  Beg.  v.  John  Hassetty 
511. 

It  is  suffident  evidence  of  a  previous  summary 
conviction,  to  show  that  the  certificate  of 
conviction  and  the  warrant  agree,  and  .that 
the  prisoner  was  received  into  custody  under 
the  warrant,  without  further  proving  iden- 
tity.   Beg.  v.  William  Levy  and  another,  73. 


FALSE  IMPRISONMENT. 
See  Assaults. 

FALSE  PRETENCES. 

A  fraudulent  misrepresentation  of  an  existing 
fact,  accompanied  by  a  promise,  e,  g.,  that 
the  prisoner  had  bought  skins  at  B.  and 
wanted  4/.  \0s.  to  fetch  them  home,  and 
that  he  would  bring  the  skins  to  prosecutor 
and  sell  them  to  him,  and  that  they  were 
worth  8Z.  or  9l-^  is  a  sufficient  false  pretence 
within  the  7  &  8  Geo.  4,  c.  29,  s.  53,  upon 
which  a  prisoner  may  be  convicted,  although 
it  appears  that  prosecutor  advanced  the 
4/.  lOs.  on  the  faith  that  the  prisoner  had 
purchased  the  skins  at  B.  and  would  bring 
them  to  him  and  sell  them  to  him.  Reg,  v. 
CharUsWest,  12. 

An  indictment  for  obtaining  money  by  false 
pretences,  in  the  first  count  alleged  that  pri- 
soner pretended  to  H.  that  he  was  the  agent 
of  J.  B.,  and  was  sent  to  the  pay-table,  to 
receive  certain  moneys  payable  to  J.  B.,  and 
that,he  was  authorised  to  receive  such  moneys 
onbehalf  of  J.  B.,  by  means  whereof,  &c. 

In  a  second  count  the  false  pretence  was 
alleged  to  be,  that  the  prisoner  falsely  pre- 
tended to  one  A.  that  he  (the  prisoner)  was 
authorised  to  send  him  (A.)  to  the  pay-table, 
to  get  the  pay-table  money  of  the  aforesaid 
J.  B.,  by  means  of  which,  &c.,  the  prisoner 
obtained  from  H.  certain  money,  with  intent 
to  defraad. 
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In  a  third  count  the  false  pretence  was 
alleged  to  be,  that  the  prisoner  pretended  to 
the  said  A.,  that  he  (prisoner)  was  the  agent 
of  J.  B.,  and  that  he  (the  prisoner)  was  sent 
by  J.  B.  to  the  pay-table,  to  receive  certain 
moneys  payable  to  J.  B.,  and  that  he  was 
anthorised  to  receive  saoh  moneys  on  behalf 
of  J.  B.,  by  meaas  of  which,  &o.,  the  pri- 
soner obtained  from  A.  certain  moneys,  with 
intent  to  defraud. 

At  the  trial,  A.  proved  that  the  prisoner 
sent  him  to  the  pay-table  in  these  terms, 
"Go  to  the  pay-table,  and  fetch  J.  B.'s 
money;"  that  he  (A.)  accordingly  went, and 
said  to  H.,  ^'  He  wanted  J.  B.'s  pay-table 
money ;  '*  whereupon  H.,  without  asking 
any  qoestion,  gave  the  money  due  to  J.  B. 
to  A.,  who  took  it  to  the  prisoner  : 

Held,  that  this  amounted  to  a  false  pre- 
tence by  the  prisoner  ^^  that  A.  was  autho- 
rised to  receive  J.  JB.'s  money/'  but  was  not 
evidence  of  the  pretences  charged  in  the  in  - 
dictment,  that  he,  the  prisoner,  was  autho- 
rised, &c..  to  receive  J.  B.'s  money.  Reg,  v. 
William  Butcher^  77. 

A  dog  is  not  included  in  the  term  *' chattels  '' 
in  the  7  &  8  Geo.  4,  c.  29*  s.  53,  and  is  not 
the  subject  of  the  misdemeanor  of  false 
pretences. 

Such  things  only  are  included  in  that 
enactment  as  were  the  subjects  of  larceny  at 
common  law.    Reg,  v.  Robinson,  115. 

On  the  trial  of  an  indictment  for  false  pre- 
tences, it  was  proved  that  the  defendant 
offered  a  chain  m  pledge  to  a  pawnbroker, 
and  required  35«.  to  be  advanced  upon  it, 
representing  that  it  was  gold.  On  being 
tested  it  turned  out  to  be  a  compound  of 
brass,  silver,  and  gold,  but  the  gold  was 
very  minute  in  quantity : 

Held,  not  a  false  pretence  within  the 
statute.  Reff,  r.  Oscar  Lee  and  Joseph  Lee, 
233. 

The  prisoner  tendered,  in  1839,  a  five-pound 
note  of  a  bank  which  had  long  ago  stopped 
payment  and  in  1852  paid  a  dividend,  and 
obtained  change  to  the  full  amount.  At 
the  close  of  the  prosecution  it  was  objected 
by  counsel  for  the  prisoner,  that  there  was 
no  proof  of  the  allegation  in  the  indictment, 
that  the  note  was  not  good,  or  of  the  value 
of  five  pounds,  or  of  any  value.  The  judge 
told  the  jury  that  there  was  some  evidence 
from  which  they  might  infer  that  the  note 
was  not  of  any  value.  The  jury  found  the 
prisoner  guilty : 

Held,  that  the  question  was  not  properly 
left  to  the  jury ;  that  the  question  of  value 
was  an  immaterial  one,  and  that  simply 
producing  the  note  and  leaving  it  to  tell  its 
own  story  did  not  constitute  a  fiaJse  pretence. 


and  that  therefore  the  conviction  conld  not 
be  sustained.     Reg.  v.  Charlotte  Evans,  257. 

A  wilful  misrepresentation  of  a  definite  iaet 
with  intent  to  defraud,  cognisable  by  the 
senses— as  where  a  seller  represents  the 
quantity  of  coals  to  be  fourteen  cwt., 
whereas  it  is  in  fact  only  eight  owt.,  but  so 
packed  as  to  look  more ;  or  where  the  seller, 
by  manoeuvring,  contrives  to  pass  off  tatters 
of  cheese  as  if  extracted  from  the  cheese 
offered  for  sale,  whereas  it  is  not — ^is  a  false 
pretence  indictable  under  the  7  &  8  Geo.  4, 
c.  29,  s.  53.  Reg,  V.  Thomas  Goss,  Reg.  v. 
Joseph  Ragg,  262. 

Prisoner  contracted  with  prosecutrix  to  make 
a  mattrass  to  be  stuffed  with  wool  at  an 
agreed  price.  The  mattrass  was  sent,  and 
paid  for  at  the  price  agreed;  but  upon 
opening  it  shortly  afterwards  it  was  dis- 
covered rthat  it  contained  70lbs.  weight  of  a 
very  different  and  inferior  material  called 
flock,  and  only  20lbs.  weight  of  wool. 

Quaere,  whether  an  indictable  false  pre- 
tence.   Reg.  V.  Pratt,  334. 

An  indictment  for  false  pretences  charged  that 
the  prisoner  falsely  pretended  to  the  pro- 
secutor that  a  certain  person  who  lived  in  a 
large  house  down  the  street,  and  had  had  a 
daughter  married  some  time  back,  had  been 
at  him,  the  prisoner,  about  some  carpet,  and 
had  asked  him  to  procure  a  piece  of  woollen 
carpet,  to  wit,  about  twelve  yards,  by  which, 
&c.  Whereas  no  such  person  had  been  at 
the  prisoner  about  any  carpet,  nor  had  any 
such  person  asked  the  prisoner  to  procure 
any  piece  of  woollen  carpet. 

The  evidence  was,  that  the  prisoner  stated 
-to  the  prosecutor  that  he  wanted  some  car- 
peting for  a  family  in  a  large  house  in  the 
village,  who  had  had  a  daughter  lately 
married,  and  thereby  obtained  twenty  yards 
of  carpet  from  him. 

The  evidence  to  negative  the  false  pre- 
tence was  that  of  a  lady  living  in  the  village 
whose  daughter  was  married  about  a  year 
ago,  who  stated  that  she  had  not  sent  the 
prisoner  to  the  prosecutor  for  the  carpet : 

Held,  that  there  was  a  sufficient  false 
pretence  alleged  in  the  indictment,  and  that 
it  was  sufficiently  negatived  by  the  evidence. 
Reg.  V.  Bumsides,  370. 

The  prisoner  was  charged  with  obtaining  a 
specific  sum  from  W.  by  false  pretences. 
It  appeared  that  he  was  employed  by  his 
master  to  take  orders,  but  not  to  receive 
moneys,  and  he  was  proved  to  have  obtained 
the  specific  sum  from  W.  by  representing 
that  he  was  authorised  by  his  roaster  to 
receive  it.  Evidence  was  then  admitted  of 
the  prisoner's  having  within  a  week  from 
the  above  .obtaining,  obtained  anoiber  sum 
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of  money  Arom  another  person  by  a  similar 
false  pretence,  such  obtaining  not  being 
mentioned  in  the  indictment  in  any  way  *. 

Held,  that  such  evidence  was  not  admis- 
sible for  the  purpose  of  proving  the  intent 
of  the  prisoner  when  he  committed  the  acts 
charged  in  the  indictment.  Reg,  v.  Thomas 
Newall  Holt,  All. 

See  Laecbny, 

FOREIGN  ENLISTMENT  ACT. 
See  Criminal  Informatton. 

FORGERY. 

Query — Is  ths  signature  to  a  post-office  order, 
required  to  be  made  by  the  payee  previously 
to  the  receipt  of  the  money,  the  signing  of 
a  receipt  or  of  an  order.  Reg.  v.  Ansell, 
409. 

The  prosecutor^  Berwick,  sold  powders  called 
** Berwick's  baking  powders,*'  and  "Ber- 
wick's egg  powders,*'  wrapped  up  in  printed 
papers.  The  prisoner  procured  10,000 
wrappers  to  be  printed  similar  to  Berwick's, 
except  that  the  name  of  Berwick  was  emitted 
on  the  baking  powders.  In  these  wrappers 
the  prisoner  inclosed  powders  of  his  own, 
which  he  sold  for  Berwick's  powders.  The 
jury  found  that  the  wrappers  so  far  resembled 
Borwick's,  as  to  deceive  persons  of  ordinary 
observation,  and  that  they  were  procured  and 
used  by  the  prisoner  with  an  intent  to 
deftraud : ' 

Held,  that  the  prisoner  could  not  be  con- 
victed of  forgery,  though  he  was  liable  to  be 
indicted  for  false  pretences.  Reg.  v.  John 
Smith,  32. 

The  prisoner  for  28.  6d,  paid  to  him  by  a  sea- 
man, made  a  fao-eimile  of  a  genuine  report 
of  the  character  of  a  discharged  seaman  by 
a  shipping  master  under  17  &  18  Vict.  c.  104, 
8.  176,  except  that  he  substituted  G.,  which 
signified  ^^good,"  for  M.,  which  signified 
"  middling,"  and  delivered  it  to  the  seaman. 
It  was  found  that  this  was  done  knowingly 
and  fraudulently : 

Held,  to  be  an  offence  within  sect.  176, 
which  makes  the  forging  or  fraudulently 
altering  any  snch  certificate  or  report  a 
misdemeanor.    Reg,  v.  fVilsonj  25. 

FRAUD. 

The  defendants  were  indicted  under  the  5  &  6 
Vict.  c.  39,  s.  6,  for  having  fraudulently  and 
without  the  authority  of  their  principals 
trsnsferred  and  delivered  a  bill  of  lading  of 
certain  timber  for  their  own  benefit.  At  the 
close  of  the  case  for  the  prosecution,  an 
examination  of  the  defendants  in  the  Court 
of  Bankruptcy  on  the  36tb  of  July,  taken 
VOL.  VIII. 


after  their  committal  for  trial  on  the  present 
charge,  was  given  in  evidence  on  their  behalf, 
and  it  was  proved  that  such  examination  wrs 
compulsorily  taken  upon  a  summons  duly 
issued  by  the  Commissioner  of  Bankruptcy, 
at  the  instigation  of  the  creditors.  On  the 
examination  the  defendants,  in  answer  to 
questions  put  to  them,  gave  a  full  detail  of 
all  the  circumstances  connected  with  the 
fraud  alleged,  and  their  evidence  was  sub- 
stantially an  admission  of  what  had  been 
deposed  to  against  them  on  the  hearing  of 
the  charge  before  the  magistrate.  It  was 
contended  on  behalf  of  the  defendants  at  the 
trial  that  the  evidence  given  by  them  in  the 
Court  of  Bankruptcy  was  a  "disclosure" 
withiA  the  meaning  of  the  proviso  in  the 
section  of  the  statute  above  mentioned : 

Held,  1st.  That  if  this  was  a  good  defence, 
it  was  properly  raised  under  the  plea  of  not 
guilty. 

2nd.  Per  Campbell,  C.J.,  Pollock,  C.B., 
Wightman,  J.,  Martin,  B.,  Willes,  J., 
Bramwell,  B.,  Watson,  B.,  Chaniiell,  B., 
and  Hill,  J.,  that  the  evidence  given  before 
the  Commissioner  of  Bankruptcy  was  not  a 
'*"  disclosure  "  within  the  meaning  of  the  said 
proviso,  all  the  facts  having  been  well  known 
before  that  time.  Per  Cockburn,  C.J., 
Williams,  J.,  Crompton,  J.,  Crowder,  J., 
and  Byles,  J.,  that  such  evidence  was  a 
^^  disclosure  "  within  the  meaning  of  the  said 
proviso,  and  furnished  a  good  defence  to  the 
indictment.  Reg.  v.  Skeen  and  Freeman^  143. 


GAME. 
See  Night  Poachiicg. 


HAWKER. 

The  appellant,  who  lived  at  Knaresborough, 
sent  drapery  goods  to  Ripen  for  sale.  A 
house  was  there  taken  by  his  agent,  in  which 
they  were  exposed  for  sale.  The  appellant 
not  having  a  hawker's  licence,  an  informa- 
tion was  laid  against  him,  and  he  was  con- 
victed, the  justices  being  of  opinion,  net- 
withstanding  the  evidence  (which  they  set  out 
in  the  case),  that  he  was  not  a  householder 
or  person  having  his  usual  place  of  abode  in 
Ripen : 

Held,  that  the  evidence  showed  that  he 
was  a  householder ;  and  that  notwithstand- 
ing he  may  not  have  been  a  bond  fide 
householder,  but  had  taken  the  house  merely 
to  avoid  taking  out  a  licence,  yet  he  was 
still  a  householder,  and  not  liable  therefore 
to  be  convicted.  Houpe  {appellant)  v.  Smitk 
(respondent)^  203. 
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HIGHWAY. 

Where  the  defendants  retract  their  plea  of  "  not 
fjuilty/*  and  plead  "  guilty,"  the  Court  has 
no  power  to  order  the  costs  of  the  prosecutor, 
under  sect.  95  of  the  Highv^ajs  Act  (5  &  6 
Will.  4,  c.  50),  which  directs  such  costs  to 
he  ordered  by  the  Judges  of  Assize  before 
whom  such  indictment  is  "  tried.'* 

Where  the  inhabitants  of  the  parish  are 
indicted  for  non-repair  of  a  highway,  and 
appear  and  plead  not  guilty  by  two  surveyors, 
it  is  not  competent  to  one  of  such  surveyors 
only  to  appear  and  retract  the  plea  of  '^  not 
guilty  "  and  plead  **  guilty  ;  "  the  other  ap- 
pearing only  and  pleading  by  the  clerk  of 
his  attorney.  Reg.  y.  The  InhabitatUs  of 
Langley,  366. 

On  the  trial  of  an  indictment  for  non-repair  of 
a  public  carriage  road,  it  appeared  that  the 
road  was  an  ancient  one,  and  that  about 
eighteen  years  previously  it  was  altered,  by 
straightening  and  widening  it  under  an 
award  of  Inclosure  Commissioners.  The 
parish  had  repaired  the  road,  both  before 
and  after  the  award.  No  steps  were  taken 
by  the  commissioners  for  putting  the  road 
into  complete  repair  (41  Geo.  3,  c.  109,  s. 
9),  and  there  never  was  any  declaration  by 
justices  that  the  road  had  been  fully  and 
sufficiently  formed  and  repaired : 

Held,  that  a  conviction  against  the  parish 
for  the  non-repair  of  the  road  could  not  be 
sustained.       Reg,  v.  Inhabitants  of  East 
Hagboume,  135. 
See  Nuisance— Way  (Right  of). 

HOUSEBREAKING. 

An  indictment  charging  that  the  prisoner  felo- 
niously broke  and  entered  a  certain  dwelling- 
house  with  intent  feloniously  to  steal  therein, 
and  not  with  actually  stealing,  cannot  be 
sustained,  the  felony  created  by  the  statute 
being  entering  and  stealing. 

An  opening  of  a  door  in  a  shop  under  the 
same  roof  where  the  prisoner  lived  as  servant, 
for  the  purpose  of  committing  a  felony,  is  a 
breaking  and  entering  within  the  statute. 
Reg.  V.  IVenmcuth,  348. 

HUSB.\ND  AND  WIFE. 

See  Evidence— Larceny — Receiving- 
Wounding. 


INCLOSURE  ACT. 
See  Highway. 


INDICTMENT. 

See  Embezzlement— Evidence — ^Falsb 
Pretences  —  Murder  —  Prrj  ury — 
Practice. 


JURY. 
See  Practice. 


LARCENY. 
Bailee. 

The  prisoner  was  a  trustee  of  a  friendly  sooiety 
(a  lodge  of  Odd  Fellows),  and  appointed,  by 
resolution  of  the  society,  to  receive  money 
from  the  treasurer  and  cany  it  to  the  bank. 
He  received  the  money,  but,  instead  of 
taking  it  to  the  bank,  he  applied  it  to  his 
own  purposes.  He  was  indicted  as  a  bailee 
of  the  moneys  of  the  treasurer  R.  C,  felo- 
niously converting  the  money  to  his  own 
use ;  and  also  for  a  common  law  larceny  of 
the  money  of  R.  C. 

The  Friendly  Societies  Act,  18  &  19  Vict, 
c.  63,  s.  18,  vests  the  property  of  soch 
societies  in  the  trustees,  and  directs  the  pro- 
perty to  be  laid  in  the  names  of  the  trustees 
in  indictments : 

Held,  that  the  prisoner  could  not  be  con- 
victed of  feloniously  converting  or  stealing 
the  moneys  of  R.  C.  as  charged  in  the  in- 
dictment.   He^.  V.  Francis  Loose,  302. 

The  acting  treasurer  of  a  charity  misappropri- 
ated moneys  of  the  charity  received  by  him 
as  such.  Being  indicted  for  larceny  as  a 
bailee,  under  sect.  4,  of  20  &  21  Vict,  c  54, 
it  was 

Held,  that  the  money  was  not  held  by 
him  as  bailee,  for  he  was  not  bound  to  pay 
over  the  specific  coins ;  and  that  it  was  not 
larceny,  the  first  possession  being  lawfuL 
Reg  V.  Oarrett^  368. 

Where  husband  and  wife  were  jointly  indicted 
for  larceny  under  the  baillie  clause,  and  it 
was  proved  that  they  took  charge  of  the 
property,  but  the  wife  alone  disposed  of  it 
afterwards : 

Held,  that  neither  could  be  convicted  : 
the  wife,  because  she  could  not  be  a  bailee ; 
the  husband,  because  he  was  not  proved  to 
have  taken  part  in  the  conversion.  JR^^.  v. 
Denmour  and  Wife,  440. 

A  treasurer  of  a  money-club  received  small 
weekly  payments  from  each  member,  and 
had  authority,  with  the  secretary's  consent, 
to  lend  the  club  money  to  members.  There 
was  a  periodical  division  of  the  funds  and 
profits  among  the  members : 
Held,  that  the  treasurer  could  not  be  in- 
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dieted  fts  a  frandolent  baillie  tinder  the  4th 
Bection  of  20  &  21  Vict  e.  54,  for  larceny  of 
moneys  paid  in  hy  a  memher.  Reg.  v. 
Joshua  HassaU,  491. 
Indictment  charged  the  prisoner  with  obtaining 
26/.  5^.,  the  moneys  of  John  Hackblock,  by 
false  pretences.  According  to  the  proseon- 
tor^s  eridenoe  he  was  induced  to  part  with 
the  money  on  the  prisoner's  statement  that 
he  was  to  pay  135Z.  for  a  pair  of  carriage 
horses.  No  such  averment  was  contained 
in  the  indictment. 

It  was  then  urged  that  the  prisoner  might 
be  convicted  of  larceny  as  a  baillie;  but  the 
money  having  been  obtained  by  fraud,  and 
the  prosecutor  having  parted  with  all  control 
over  it  as  well  as  with  the  possession : 

Held,  there  was  no  bailment,  and  that 
prisoner  could  not  be  convicted.  Reg,  v. 
Hflifir,  495. 

By  Finding. 

A  finder  of  lo&t  property  is  not  guilty  of  larceny 
in  appropriating  it  to  his  own  use,  unless  he 
had,  at  the  time  of  finding,  a  felonious 
intent. 

Where  a  prisoner  was  found  guilty  of 
larceny,  for  appropriating  property  which  he 
had  found  to  his  own  use,  on  the  direction 
of  the  judge,  that  the  felonious  intent  might 
be  inferred  from  the  subsequent,  as  well  as 
the  immediate  acts  of  the  prisoner — such  as, 
after  having  heard  the  public  crier  announce 
the  loss,  taking  no  steps  to  restore  the 
property  to  its  owner,  but  appropriating  it 
to  his  own  use — it  was 

Held,  that  the  direction  was  erroneous, 
and  the  conviction  was  quashed,  because  it 
was  consistent  therewith  that  the  felonious 
intention  did  not  exist  at  the  time  of  finding. 
Reg,  V.  Darius  Christopher,  91. 

The  prosecutor  went  into  the  prisoner's  shop 
to  have  his  hair  cut,  and  he  also  made  a 
purchase.  His  purse,  containing  notes  and 
gold,  was  in  a  coat,  which  was  laid  on  a 
chair  while  his  hair  was  being  cut :  he  made 
the  payment  from  the  purse,  and  then  left 
the  shop,  and  next  rooming  he  missed  a  10/. 
note  from  his  purse.  The  jury  found  that 
the  note  was  dropped  by  the  prosecutor  in 
the  shop,  and  that  the  prisoner  found  it,  and 
that  at  the  time  he  picked  it  up,  the  prisoner 
did  not  know,  nor  had  he  reasonable  means 
of  knowing,  who  the  owner  was,  but  that 
he  afterwards  acouired  knowledge  of  who 
the  owner  was,  and  after  that  converted  the 
note  to  his  own  use;  that  the  prisoner 
intended,  when  he  picked  up  the  note,  in  the 
shop,  to  take  it  to  his  own  use,  and  deprive 
the  owner  of  it,  whoever  that  owner  might 
be,  and  that  the  prisoner  believed  at  the 


time  he  picked  up  the  note  that  the  owner 
could  be  found : 

Held,  that  upon  this  finding  the  prisoner 
was  guilty  of  larceny.  Reg.  v.  Henry  Moore, 
416. 

By  Fraud. 

The  prisoner,  a  broker,  having  large  dealings 
with  the  prosecutors,  Russian  merchants,  in 
October  entered  into  a  contract  for  the  pur- 
chase of  343  casks  of  tallow,  which  were 
expected  to  arrive  by  the  Hesper  in  the 
ordinary'course  of  trade.  The  tallow  arrived 
accordingly  on  the  5th  of  December,  and  in 
doe  coarse  the  transaction  should  have  been 
completed  within  fourteen  days,  and  notice 
was  given  to  prisoner  of  the  arrival  of  the 
tallow,  and  he  was  called  upon  to  complete 
the  bargain.  He  requested  that  the  tallow 
might  be  allowed  to  remain  in  the  docks  for 
a  short  time.  This  was  granted.  On 
January  28th,  the  manager  for  the  prose- 
cutors called  on  him  and  insisted  on  the 
completion  of  the  contract,  and  the  prisoner 
said  he  would  pay  for  the  tallow  on  the 
following  day.  On  the  next  day  the  prisoner 
sent  his  clerk  to  the  prosecutor's  count- 
ing-house and  obtained  delivery  orders  for 
the  tallow,  and  tendered  to  prosecutors  a 
crossed  cheque  on  the  Bank  of  London  for 
8,78  W.  Ss.  Qd.f  which  was  the  price  of  the 
tallow.  Immediately  on  obtaining  posses- 
sion of  the  delivery  orders,  prisoner  sent 
them  to  the  docks  and  transferred  the 
property  into  fresh  warrants,  and  when  the 
cheque  was  presented  there  were  no  assets : 
Held,  not  to  be  a  larceny  of  the  deUvery 
orders  by  a  trick ;  but  a  lawful  possession 
of  them  obtained  by  reason  of  the  prosecu- 
tors giving  to  the  prisoner  credit  in  respect 
of  the  crossed  cheque.  JRe^.  v.  Worthy 
433. 

Prisoner  went  to  a  colliery  professedly  to  boy 
a  load  of  the  best  soft  coal ;  the  cart  was 
accordingly  loaded  by  the  prosecutor^s  ser- 
vant with  that  description  of  coal.  It  was 
the  prisoner's  duty  then  to  have  gone  with 
the  cart  to  the  weighing  machine  and  had  it 
weighed,  and  then  to  have  paid  the  weighing 
clerk  for  it.  He,  however,  previously  to  going 
to  the  weighing  machine,  covered  over  the 
top  of  the  coal  in  the  cart  with  a  veiy  in- 
ferior description  of  coal  called  *^  slack,"  and 
then  went  with  the  cart  to  the  weighing 
machine  and  told  the  weighing  clerk  that  he 
had  got  ^'  slack ;"  the  clerk  weighed  the  cart 
and  charged  for  it  as  containing  '* slack'* 
only.  The  prisoner  paid  for  the  coal  as 
''  slack,"  and  left  the  collieijr: 

Held,  that  the  property  in  the  soft  coat 
had  not  been  parted  with,  and  that  the 
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prisoner    could    be  convicted    of  larceny. 
Reg.  V.  James  Bramley,  468. 

Indictmbnt. 

A  count  in  an  indictment  charged  the  prisoners 
with  stealing  *^lead  fixed  to  a  certain  wharf.'* 
The  evidence  showed  that  the  lead  stolen 
formed  part  of  the  gutters  of  two  sheds^ 
constructed  of  bricks,  timber  and  tiles  on 
the  wharf : 

Held, that  the  word  "wharf"  was  suflB- 
cient  to  comprehend  the  sheds,  and  that  the 
prisoners  might  properly  be  convicted  under 
the  7  &  8  Geo  4,  c.  29}  s.  44,  on  this  count. 
Reff.  V.  Rice  and  three  others^  119* 

Iron  found  in  the  bed  of  a  canal  during  the 
course  of  cleansing  was  returned  by  the  canal 
company  to  the  true  owners,  if  capable  of 
being  identified ;  otherwise  it  was  kept  by 
the  canal  company : 

Held,  that  in  an  indictment  against  a 
stranger  for  larceny  of  such  iron,  the  property 
was  properly  laid  in  the  canal  company.  Reg, 
V.  JVilUam  Rome,  139* 

In  an  indictment  for  larceny  the  property  was 
laid  to  be  in  J.  C.  G.,  the  manager  of  the 
Dudley  and  West  Bromwich  Bank.  The 
property  belonged  to  the  banking  company, 
a  joint-stock  company  consisting  of  more 
than  twenty  partners,  but  no  registration  of 
it  or  appointment  of  any  manager  or  public 
officer  was  proved,  llie  indictment  was 
amended  at  the  trial,  by  laying  the  property 
in  P.  W.  and  others,  P.  W.  being  one  of  the 
partners : 

Held,  that  the  ownership,  as  amended, 
was  rightly  laid  under  7  Geo.  4,  c.  64,  s.  14, 
and  that  it  need  not  have  been  laid  in  the 
public  officer  (presuming  there  to  have  been 
one),  under  7  Geo.  4,  c.  46,  s.  9*  Reg,  v. 
Owen  Prit chard,  461. 

Proof  by  an  agent,  of  the  receipt  of  rents,  of 
letting  the  premises,  ordering  the  repairs  and 
managing  the  property  generally  on  account 
of  A.  B.,  is  sufficient  evidence  of  title  in 
A.  B.,  without  producing  the  title-deeds, 
upon  a  count  in  an  indictment  for  stealing 
lead,  the  property  of  A.  B.  fixed  to  a 
dwelling-house  of  the  said  A.  B.  Reg.  v. 
George  Brummitt,  413. 

It  is  no  objection  to  an  indictment  that  a 
previous  conviction  is  stated  at  the  beginning 
instead  of,  as  usual,  at  the  end  of  it. 

Wherever  it  is  stated,  the  proper  practice 
is  not  to  charge  the  jury  to  inquire  into  it, 
until  the  new  charge  is  disposed  of. 

The  judge  directed  the  jury  that  if  they 
did  not  think  from  the  evidence  that  the 
prisoner  was  participating  in  the  actual  theft, 
it  was  open  to  them  on  the  facts  to  find  a 
verdict  of  receiving : 


Held,  that  the  direction  was  quite  right, 
as  the  facts  were  consistent  with  either 
charge,  and  the  prisoner  was  charged  in  one 
count  with  larceny  and  in  the  other  with 
feloniously  receiving.  Reg.  t.  HiUcn  ami 
McEviut  87. 

By  Servant. 

The  prisoner  (a  miller's  foreman  at  weekly 
wages)  was  bound  in  the  course  of  his  du^ 
to  enter  sales  in  a  double  cheque-book^  to 
give  the  customer  a  copy  of  the  entry,  and 
retain  the  counterfoil  for  his  master's  in- 
spection, and  to  enter  in  a  cash-book  receipts 
and  payments,  immediately  upon  their  bemg 
made.  There  was  a  settlement  of  these 
books  and  accounts  with  his  master,  every 
Saturday  night  On  two  occasions  the 
prisoner  received  orders  for  goods,  which 
were  delivered  and  the  money  received  by 
him,  and  cheques  given  by  the  prisoner  to 
the  purchaser,  not  from  the  regular  book, 
and  no  entries  were  made  of  the  sales  in  the 
regular  cheque-book  or  the  cash-book : 

Held,  that  there  having  been  complete 
sales  of  the  goods,  an  indictment  for  larceny 
of  them  could  not  be  sustained  against  the 
prisoner.    Reg,  v.  Betts,  140. 

Possession. 

Prisoner  was  indicted  for  sheep  stealing.  The 
prosecutor  lost  a  sheep  in  September ;  it  was 
found  in  the  prisoner's  possession  in  March 
following.  There  was  no  other  evidence  of 
larceny  than  the  possession : 

Held,  that. the  period  between  the  loss  mod 
the  finding  was  too  long  to  permit  the  case 
to  go  to  the  jury.    Reg,  v.  Harris^  333. 

By  Wife. 

A.,  being  about  to  elope  with  B.'s  wife,  engaged 
a  porter  to  bring  his  cart  to  the  husband's 
house,  which  he  did :  and  A.  then  assisted 
the  wife  in  packing  up  the  husbaiid's  pro- 
perty, and  placing  it  in  the  cart.  A.,  the 
wife,  and  her  three  children  then  went  away 
with  the  things  to  a  distant  place,  where  the 
wife  took  lodgings  in  her  own  name,  and 
afterwards  A.  and  the  wife  being  found 
living  there,  A«  was  charged  with  stealing 
the  things : 

Held,  that  it  was  a  proper  direction  to  the 
jury  to  tell  them  that,  if  they  were  satisfied 
that  A.  and  the  wife,  when  they  so  took  the 
property,  went  away  together  for  the  purpose 
of  having,  and  afterwards  had,  adulterons 
intercourse,  they  ought  to  find  the  prisoner 
guilty ;  but  that  if  they  believed  that  tbey 
did  not  go  away  with  any  such  purpose,  and 
had  not  committed  adultery  together,  the 
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prisoner  was  entitled  to  an  acquittal.  Reg, 
V.  William  Berry,  117. 
A.  and  B.,  relatives  (unole  and  cousin)  of  the 
wife,  assisted  the  wife  in  packing  and  re- 
movinp^  the  husband's  goods,  the  wife 
intending  to  leave  the  husband's  dwelling 
and  not  intending  to  return  to  him.  There 
was  no  evidence  that  the  wife  had  committed 
adultery  with  either  of  the  prisoners,  or 
intended  to  do  so.  The  jury  found  that  the 
prisoners  took  the  goods  without  the  know- 
ledge or  consent  of  the  husband,  but  with  the 
intent  to  deprive  him  of  the  property  in  them  : 
Held,  that  the  conviction  could  not  be 
sustained,  as  it  had  not  been  left  to  the  jury 
to  say  whether  the  prisoners  took  the  goods 
at  the  time  animo  furandi^  as  principals,  or 
whether  they  were  merely  agisting  the  wife 
to  carry  off  the  husband's  goods.  Reg,  ▼. 
Avery  and  another^  184* 

See   Embbzzlbmbnt  —  Falsb    Prb- 

TBNCBB   —   HoUSBBRBAKING  —   In- 
DICTMBNT — RoBBBBY. 

LOTTERY. 

By  the  10  &  11  Will.  3,  c.  17t  8. 1,  lotteries  are 
declared  common  and  public  nuisances. 
Sect.  2,  which  came  into  operation  on  a 
subsequent  day,  rendered  persons  keeping 
lotteries  liable  to  a  penalty,  to  be  sued  for 
by  information  or  action.  The  42  Geo.  3, 
c.  119,  contained  similar  enactments : 

Held,  that  the  keeping  a  lottery  was  an 
indictable  offence. 

The  defendant  kept  an  eating-house, 
exhibited  placards  headed  '*  Great  Eastern 
Money  Club,"  *<  White's  Race  Club  for  the 
Radcliffe  Cup,"  "  White's  South  Union 
Weekly  Money  Club,"  and  others  similar, 
and  sold  tickets  in  respect  thereof.  Prizes 
were  drawn  and  the  holders  of  the  tickets 
whose  numbers  were  drawn  for  prizes  re- 
ceived the  same,  and  the  defendant  delivered 
out  the  prizes  to  such  ticket-holders,  but 
there  was  no  evidence  to  connect  the 
defendant  with  any  drawing  by  lottery  or 
otherwise  for  the  prizes : 

Held,  that  this  evidence  was  sufficient  to 
support  a  conviction  against  the  defendant 
of  keeping  a  lottery,  but  not  sufficient  to 
support  a  charge  of  keeping  a  house  for 
betting  upon  horse*racing,  under  the  16  &  17 
Vict.  c.  119. 

The  jury  returned  a  verdict  of  guilty,  but 
leoommended  the  prisoner  to  mercy,  on  the 
ground  that  perhaps  he  did  not  know  that 
he  was  acting  contrary  to  law : 

Held«  tiiat  the  conviction  was  not  invali- 
dated by  the  addition  to  the  verdict.  Reg, 
y.  Jamet  Crawshaw,  375. 


MANSLAUGHTER. 

The  prisoner  had  for  years  been  accustomed  to 
keep  fireworks  in  a  house  in  London  for  sale, 
and  a  part  of  the  process  of  manufacture  of 
some  of  them  was  performed  in  the  house, 
and  by  the  supposed  negligence  of  one  of  his 
servants  an  ignition  of  red  and  blue  fire  was 
caused,  which  communicated  to  the  other 
fireworks,  and  a  rocket  shot  across  the  street 
and  set  a  house  on  the  opposite  side  on  fire, 
by  which  the  death  of  S.  W.  was  caused : 

Held,  that  the  prisoner  was  not  liable  to 
be  indicted  for  manslaughter,  as  the  unlawful 
act  of  keeping  the  fireworks  was  disconnected 
with  the  supposed  negligence  of  the  servant, 
which  was  the  proximate  cause  of  the  death. 
Reg,  V.  IVm.  Bennett,  74. 

MASTER  AND  SERVANT. 

See  Embbzzlbmbnt — Larcbny — 
Workman. 

MURDER. 

The  prisoner  was  tried  in  1858,  for  the  murder 
of  M.  C.  in  1857.  In  1856,  M.  C.  had 
sworn  informations  against  the  prisoner  for 
rape.  It  was  proved  at  the  trial  that  the 
informations  were  sworn  by  her,  and  sub- 
scribed by  her  in  the  presence  of  prisoner, 
and  that  then  a  recognizance  was  executed 
for  the  prisoner  to  appear  at  the  Assizes, 
1856.  The  prisoner  married  M.  C.  before 
the  Assizes,  and  consequently  the  charge  was 
not  proceeded  with.  At  the  trial  in  1856, 
the  informations  so  sworn,  and  the  recogni- 
zances, were  offered  in  evidence  by  the 
Crown.  The  judge  received  them,  telling 
the  jury  that  they  were  to  regard  them,  not 
as  evidence  of  the  truth  or  falsehood  of  the 
charge  so  made,  but  as  .evidence  of  the  fact 
of  a  charge  having  been  so  made ;  and  that 
the  facts  evinced  by  the  mere  existence  of 
those  documents  might  be  taken  into  their 
consideration  upon  the  question  of  the 
existence  of  a  motive  : 

Held,  that  the  documents  were  properly 
admitted  in  evidence  for  that  purpose.  Reg, 
V.  Lgdane^  38. 

Six  men  assaulted  another  man.    In  the  course 
of  the  assault  one  of  them  inflicted  a  stab 
and  killed  the  person  assaulted.    They  were 
jointly  indicted  for  murder. 
The  judge  instructed  the  jury  :— 

1st.  That  the  man  who  stabbed  was 

Silty  of  murder,  whether  he  intended  to 
1  or  not. 

3nd.  That  the  other  five  would  be  guilty 
of  murder  if  they  participated  in  a  common 
design  to  kill. 
3rd.  If  there  waa  no  oommon  design  to 
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kill,  if  tbe  knife  was  used  in  pursuance  of 
a  common  design  to  use  it,  tbey  would  all 
be  guilty  of  murder. 

4th.  If  there  was  no  common  design  to 
use  the  knife,  if  being  present  at  the 
moment  of  stabbing,  they  assented,  and 
manifested  their  assent  by  assisting  in  the 
ofiPence,  they  were  guilty  of  murder. 

Tith.  If  neither  of  the  last  three  modes 
of  putting  the  case  be  proved  against  the 
five,  thev  must  find  the  stabber  guilty,  and 
acquit  the  rest. 

6th.  If  they  cannot  ascertain  which  of 
them  stabbed,  they  most  acquit  all.    Beg. 
V.  Price  and  others,  96. 
On  nn  indictment  against  the   prisoner  for 
murdering  A.  J.  evidence  is  not  admissible 
that  three  others  in  the  same  family  died  of 
similar  poison,  and  that  the  prisoner  was 
present  at  all  the  deaths,  and  administered 
^'  something"  to  two  of  these  patients.  Beg, 
V.  Thomas  Winslow,  397. 
The  evidence  of  a  witness  relative  to  a  material 
conversation  with  a  prisonerwhen  in  custody, 
ought  not  to  be  stated  in  the  opening  speech 
of  the  counsel  for  the  prosecution ;  as  the 
evidence  may  possibly  be  inadmissible  when 
subsequently  tendered  arising  from  the  cir- 
cumstances under  which  the  conversation 
took  place.     Reg,  v.  Nicholas  Creau,  509. 
Where  the  object  of  the  Crown  is  to  supply  a 
motive  for  the  commission  of  the  offence, 
service  of  a  notice  to  quit  upon  the  servant 
of  the  prisoner  is  not  sufficient  to  bring  home 
knowledge  to  the  prisoner  so  as  to  supply 
that  motive.    Same  Case. 


NAVAL  STORES. 

Op  an  indictment  .charging  the  defendant, 
under  the  9  &  10  Will.  3,  c.  41,  s.  2,  with 
being  in  possession  of  naval  stores  marked 
with  the  broad  arrow,  it  is  necessary  to  show 
not  only  that  the  defendant  was  possessed 
of  the  articles,  but  also  that  he  knew  they 
were  marked  with  the  broad  arrow.  Reg,  v. 
A.  H.  Cohen,  41. 

Bags  marked  M,  with  their  contents,  addressed 
to  G.,  an  officer  of  the  railway  company  at 
Nine  Elms,  were  taken  by  two  females  to 
the  Portsmouth  station,  and  duly  forwarded 
to  Jjondon  by  railway,  and  deposited  in  the 
goods  department  of  the  railway  at  Nine 
Elms,  London,  where  G.  acted  as  officer. 
Tbe  prisoner,  a  marine  store  dealer  at  Ports- 
moutn,  wrote  and  telegraphed  to  such  officer 
of  the  railway  company  to  deliver  the  bags  to 
Mr.  Emmanuel.  This  was  not  done.  But 
a  letter  written  by  G.,  stating  '*  There  are 
several  bags  lying  at  this  station,  consigned 


by  you  to  me,  marked  M. ;  to  whom  are  ^bltf 
to  be  delivered  ? "  was  shown  to  the  prisoner 
by  a  clerk  in  the  railway  office.  The  prisoner, 
in  reply,  directed  the  clerk  to  telegranh  to 
deliver  to  Emmanuel,  as  before.  The  rags, 
in  consequence  of  information,  were  opened 
at  the  goods  department,  and  were  found  to 
contain  naval  stores  marked  with  the  broad 
arrow.  Bags  bad  been  previously  forwarded 
in  a  similar  manner  by  the  railway  to  thdr 
goods  department  in  London  marked  E, 
which  the  prisoner  had  directed  to  be  de- 
livered to  Mr.  Emmanuel : 

Held,  that  there  was  evidence  to  support 
a  conviction  against  the  prisoner  for  having 
in  his  custody,  possession  and  keeping  navid 
stores  marked  with  the  broad  arrow,  contrary 
to  the  9  &  10  Will.  3,  c  41,  s.  2.  Reg.  y. 
J.  S.  Sunlfg,  179* 

On  an  indictment  charging  the  defendant 
under  the  9  &  10  Will.  3,  c.  41,  s.  2,  with 
being  in  possession  of  naval  stores  marked 
with  the  broad  arrow,  it  is  necessary  for  the 
prosecution  to  show  affirmatively  a  posses- 
sion by  the  defendant  with  knowledge  that 
they  were  marked  with  the  broad  arrow. 

But  suoh  knowledge  may  be  presumed 
from  the  circumstances  attending  the  pos- 
session.    Ref^,  v.  William  Sleep,  472. 

NIGHT  POACHING. 

Prisoner  was  indicted  for  night  poaching,  un- 
lawfully entering  land  by  night  to  the  number 
of  three  or  more,  for  the  purpose  of  taking, 
&c  llie  keepers  were  watching  tame  phea- 
sants shut  up  in  coops,  when  the  prisoner 
with  others  entered.  He  was  arrested  and 
indicted  under  9  Geo.  4,  c.  69,  s.  9  : 

Held,  that  pheasants  under  the  control 
or  care  of  a  hen  were  not  game,  but  might 
be  subjects  of  larceny :  also  that  a  second 
count,  for  assaulting,  &c.,  whilst  in  pursuit 
of  game,  could  not  be  sustained.  R^.  v. 
Oarnham,  451. 

An  indictment  alleged  that  A.,  on,  &c.,  at,  &c., 
was  duly  convicted  before  three  justices,  for 
that  he  within  six  months,  on,  &c.,  by  night, 
after  the  expiration  of  the  first  hour  after 
sunset,  and  before  the  beginning  of  the  first 
hour  before  sunrise — that  is  to  say,  about 
the  hour  of  five  o'clock  of  the  night,  &c.,  did 
by  night  then  and  there  unlawfully  enter  a 
certain  close  of  land,  situate,  &c.,  with  a 
gun,  for  the  purpose  of  then  and  there  tak- 
ing and  destroying  game,  contrary,  &c.,  and 
that  he  was  thereupon  then  and  there  ad- 
judged, the  same  being  a  first  offence,  to  be 
imprisoned,  &c.,  for  three  calendar  months, 
&c.  That  the  said  A.  afterwards,  on,  &c., 
at,  See,  was  convicted  before  two  instioes, 
for  that  he  within^  &c.,  on,  &c.,*  in  the  night 


INDEX. 


xlvil 


of  the  same  day,  &c,,  by  night,  nolawfally 
did  enter  on  certain  inclosed  land,  &c.,  with 
certain  inatraments  for  the  purpose  of 
killing,  takin^f  and  destroying  game  thereon ; 
this  being  his  second  offence,  contrary,  &c., 
and  the  said  A.  was  then  and  there  adjudged 
to  be  imprisoned,  &c.,  for  six  calendar 
months,  &c.,  and  at  the  expiration  of  that 
period  to  enter  into  a  recognisance  not  to 
offend  so  again  for  two  years.  That  the 
said  A.  afterwards,  and  after  he  had  been 
twice  convicted  as  aforesaid,  within,  &o.,  on, 
&c.,  by  night,  to  wit,  about  the  hour  of  two 
o'clock  in  the  night  did  unlawfully  enter 
certain  inclosed  land,  &o.,  for  the  purpose 
by  night  of  therein  taking  and  destroying 
game;  &c. : 

Held,  that  the  first  and  second  convictions 
were  sufficiently  shown  to  justify  a  convic- 
tion and  prolonged  sentence  of  imprisonment 
as  for  a  third  offence,  under  9  Geo.  4,  c.  69, 
s.  1,  and  that  the  other  averments  in  the 
indictment  were  sufficient  to  sustain  the 
conviction.  George  Cureton  v.  The  Queen, 
481. 
Prisoners  were  indicted  for  night  poaching, 
and  for  assaulting,  a  gamekeeper  with  in- 
tent: 

Held,  that  evidence  of  the  common  intent 
to  poach  did  not  sustain  the  allegation  of  a 
common  intent  to  wound. 

It  was  proved  that  prisoners  were  seen 
upon  the  land  of  the  prosecutor  at  night  in 
pursuit  of  game.  They  escaped  into  a  high- 
way and  there  assaulted  the  keepers.  But 
the  keepers  stated  that  they  had  not  followed 
the  prisoners  into  the  highway  with  an  in- 
tention to  arrest  them  there. 

Held,  that  there  being  no  intention  on 
the  part  of  the  keepers  to  arrest  the  pri- 
soners at  the  time  when  the  attack  was 
made  upon  them,  it  was  not  an  assault 
within  the  Night  Poaching  Act.  Reg.  v. 
Doddridge  and  others,  335. 

NUISANCE. 

Town  commissioners  empowered  by  statute  to 
light  the  public  streets  with  gas,  and  to 
break  up  the  footways  and  carriageways 
for  laying  down  the  gas-pipes,  and  to  enter 
into  contracts  with  other  companies  to  exe- 
cute such  works,  cannot  confer  on  a  private 
gas  company  not  having  any  parliamentary 
powers,  authority  to  break  up  the  footways 
or  carriageways  for  the  purpose  of  laying 
down  service  pipes  from  private  houses,  and 
connecting  them  with  the  main  pipes. 

A  householder  who  gives  directions  to  have 
such  works  done  for  the  purpose  of  lighting 
his  house  with  gas,  is  liable  to  be  convicted 
as  a  principal  giving  orders  to  commit  a 


nuisance.  Reg.  v.  The  Longion  Gas  Company, 
317. 
Upon  the  trial  of  an  indictment  for  a  nuisance 
at  common  law,  in  canying  on  the  process 
of  reburning  animal  charcoal,  in  the  course 
of  a  sugar  refiner's  business,  a  summary 
conviction  under  16  &  17  Vict.  c.  128,  s.  I, 
for  carrying  on  the  same  trade,  so  as  to 
occasion  noxious  effluvia,  without  using  the 
best  practicable  means  for  preventing  or 
counteracting  the  amoke  or  other  annoyance, 
was  tendered  and  received  in  evidence : 
Held,  inadmissible.    Reg.  v.  Fairrie,  66. 


PARENT  AND  CHILD. 
See  Abduction. 

PERJURY. 

A  summons,  after  the  birth  of  a  child,  under 
7  &  8  Vict.  c.  101,  s.  2,  against  the  putative 
father,  was  issued  on  the  personal  applica- 
tion of  the  mother  of  the  bastard  child,  not 
upon  oath. 

Semble,  that  before  the  summons  issued 
there  should  have  been  evidence  on  oath  of 
payment  of  money  for  the  maintenance  of 
the  child  by  the  putative  father. 

The  putative  father  appeared  to  the  sum- 
mons, and  defended  the  case  on  the  merits, 
without  objecting  that  the  summons  had 
issued  on  the  statement  of  the  woman,  not 
on  oath : 

Held  (Martin,  B.  dissentiente),  that  the 
putative  father  could  not  afterwards  raise 
the  objection: 

Held,  also  (Martin,  B.  dissentienie),  that 
he  was  liable  to  be  indicted  for  peijury 
committed  by  him  on  the  hearing  of  the 
summons : 

Held,  also  (per  totam  curiam),  that  evi- 
dence  of  payment  of  money  by  the  putative 
father  within  twelve  months  of  the  birth  of 
the  child,  being  evidence  of  the  paternity, 
was  a  material  fact  on  the  hearing  of  the 
summons.  Reg.  v.  James  Berry,  121. 
A  summons  after  the  birth  of  a  bastard  child, 
under  7  &  8  Vict.  c.  101,  s.  2,  against  the 
putative  father,  which  issued  on  the  applica- 
tion of  the  mother,  was  regular  on  the  face 
of  it,  and  alleged  that  proof  had  been  given 
of  payment  of  money  by  the  father,  within 
the  twelve  months  after  the  birth  of  the 
child,  for  its  maintenance.  The  father 
appeared  to  answer  the  summons  at  the 
petty  sessions,  and  made  no  objection  to  the 
jurisdiction  of  the  justices  or  otherwise,  but 
was  sworn  on  his  own  behalf,  and  gave 
evidence  in  respect  of  which  he  was  after- 
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wuds  indicted  for  peijnrj.  On  the  trial  of 
the  indictment  for  peijury,  the  jury  found 
the  defendant  frailty,  and  found  also  that 
the  defendant  had  not  within  the  twelve 
months  next  after  the  hirth  of  the  child  paid 
any  money  for  its  maintenance : 

Held,  on  the  authority  of  Reg,  ▼.  James 
Berry  (8  Cox  Crim.  Cas.  121),  that  the 
justices  at  the  petty  sessions  had  jurisdiction 
to  hear  the  summons,  and  that  the  defendant 
had  waived  the  objection,  the  summons  to 
the  putative  father  to  appear  at  the  petty 
sessions  heing  matter  of  process  only,  and 
not  of  substance  essential  to  the  jurisdiction 
of  the  petty  sessions.  Reg,  v.  Simnurnds, 
190. 
The  defendant  was  indicted  for  peijury  com- 
mitted before  the  Insolvent  Court.  The 
indictment  allef^ed  that  he  was  a  trader, 
whose  debts  amounted  to  less  than  300/. : 
that  be  had  resided  six  months  within  the 
jurisdiction ;  that  he  petitioned  the  court ; 
that  notice  was  given  thereof  to  the  creditors 
in  the  Oazetie,  and  that  a  day  for  hearin/^ 
was  duly  appointed  and  adjourned,  and  that 
on  such  adjourned  day  he  falsely  swore,  &c. 

Held,  that  the  defendant's  petition  alleging 
that  he  was  a  trader  owing  less  than  the  sum 
of  300/.  was  sufficient  evidence  of  the  last- 
mentioned  facts: 

Held,  also,  that  the  Insolvent  Court,  being 
a  court  of  record,  proof  of  the  filing  of  the 
petition  is  sufficient  to  warrant  the  presump- 
tion that  the  sittings  of  the  court  are  lawfully 
hoi  den ;  and  that,  therefore,  it  is  unnecessary 
to  give  specific  evidence  that  notice  of  the 
petition  was  given  to  the  creditors,  or 
inserted  in  the  Qazette^  and  that  a  day  for 
the  hearing  had  been  duly  appointed  and 
duly  adjourned. 

An  averment  in  the  indictment,  that  the 
insolvent  filed  his  petition  "  to  wit,  on  the 
20th  day  of  May,  1859,*'  is  sufficient  to  show 
that  he  filed  it  after  the  passing  of  the 
statute,  10  &  II  Vict.  c.  102,  for  the  court 
will  take  judicial  notice  of  the  time  at  which 
a  statute  was  passed. 
A  judj^e  on  the  trial  of  an  indictment  for 
perjury  has  power  to  amend  the  description 
of  an  Act  of  Parliament  named  in  the  indict- 
ment. 

Where  the  statute  is  mentioned  in  the 
indictment  for  the  mere  purpose  of  alleging 
that  the  ofiFence  was  committed  after  its 
passing,  and  the  alleged  date  of  the  offence 
is  subsequent  to  such  passing,  the  reference 
to  the  statute  may  be  rejected  altogether. 

Seroble,  that  where  the  title  of  an  act  of 
Parliament  is  inaccurately  described,  and  the 
inaccuracy  is  so  trifling  that  the  court  cannot 
fail  to  know  with  certainty  what  act  is  meant, 


the  variance  is  immaterial.   Reg,  v.  Wetikjf, 

244. 
It  is  not  necessary  expressly  to  aver  nmterisUity 
in  any  indictment  for  peijuiy.  It  wiU  be 
sufficient  if  materiality  is  clearly  disdosed  bj 
the  facts  as  stated  on  the  face  of  the  indict- 
ment. 

If  materiality  is  not  sufficiently  ayened, 
or  apparent,  the  defect  is  not  cured  by  the 
pronsions  of  14  &  15  Vict.  c.  100,  a.  30. 

Nor  is  it  saoh  a  defect  as  the  jadge  vill 
amend  under  the  provisions  of  sect.  25  of  the 
same  statute.  Reg.  v.  Harvey^  99. 
An  indictment  for  peijury  stated  that  a  cause 
was  pending  in  a  County  Court,  ftc,  and 
that  on  the  hearing  of  the  cause  it  became 
and  was  a  material  question,  whether  the 
plaintiff  had,  in  the  presence  of  the  prisoner, 
signed  at  the  foot  of  a  certain  bill  of  acocrant 
between  a  certain  firm,  called  Bridges  and 
Co.  and  W.,  a  receipt  for  payment  of  tlie 
amount  of  the  said  bill,  and  that  the  prisoner 
falsely,  &c.,  swore  that  he,  the  said  plaintiff, 
did  on  a  certain  day,  in  the  presence  of  the 
prisoner,  sign  the  said  receipt  (meaninf;^  a 
receipt  at  the  foot  of  the  said  first  mentioned 
bill  of  account)  for  the  payment  of  the 
amount  of  the  said  bill : 

Held,  that  the  indictment  was  snfficiently 
certain,  although  it  appeared  that  the  plaintiff 
had  signed  many  similar  receipts  in  presence 
of  the  prisoner.  Reg.  v.  Harriet  Webster^ 
187. 
It  is  not  necessary  that  the  evidence,  produced 
to  corroborate  the  first  witness  as  to  an 
assignment  of  perjury,  should  amount  to  a 
direct  contradiction. of  the  statement  made 
by  the  prisoner,  upon  which  the  perjory  was 
assigned. 

Where,  therefore,  the  alleged  perjury  was 
that  the  prisoner  swore  that  a  certain  pro- 
missory note  was  not  in  his  handwriting, 
and  one  witness  having  sworn  thst  he  saw 
the  prisoner  write  the  note,  a  second  witness 
was  produced,  and  in  corroboration  stated 
that  the  prisoner  said  at  a  subsequent 
meeting  "  that  he  oould  prove  the  note," 
although  at  the  time  there  was  none  before 
him. 

Held  to  be  sufficient.  Reg,  v.  Towey, 
328. 
The  prisoner,  a  policeman,  on  the  hearing  of 
an  information  laid  by  him  against  a  pub- 
lican for  keeping  his  house  open  after  lawful 
hours,  swore  that  he  knew  nothing  of  the 
matter  except  what  he  had  been  told,  and 
that  he  did  not  see  any  person  leave  the 
house  after  eleven  on  the  night  in  question. 

Perjury  was  assigned  on  the  last  allega- 
tion, and  to  prove  the  falsity  it  was  proved 
that  several  persons  did  leave  the  house 
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after  eleven,  and  the  magistrates's  clerk 
who  took  the  information  ^iroved  that  the 
prisoner  on  laving  it  said,  that  he  had 
caught  the  publican,  and  that  he  had  seen 
four  men  leave  his  house  after  eleven  on  the 
night  in  question*  mentioning  one  of  the 
four  by  name,  he  being  one  of  those  shown 
to  have  left  that  night  after  eleven.  Two 
other  witnesses  proved  that  the  prisoner 
made  similar  statements  to  them.  It  was 
also  proved  that  the  defendant,  on  the 
hearing  of  the  information,  had  acknow- 
ledged  that  he  offered^  to  smash  the  case  for 
304.  And  other  evidence  was  given,  showing 
that  the  prisoner  had  intended  to  get,  and 
did  get,  money  from  the  publican  to  settle 
the  case : 

Held,  that  this  was  sufficient  confirmatory 
evidence  to  support  a  conviction.  Beg.  v. 
Walter  Hook,  5. 
Although  it  is  not  now  necessary  that  the 
alleged  perjury  should  be  proved  by  two 
witnesses  in  contradiction  of  the  prisoner,  it 
is  still  requisite  that  the  perjury  should  be 
proved  by  something  more  than  the  mere 
contradictory  oath  of  the  prosecutor.  He 
must  be  corroborated  by  some  independent 
testimony. 

Where,  therefore,  the  alleged  perjury  was, 
that  the  prisoner  had  sworn  that  he  had 
paid  certain  sums  of  money  on  certain  days, 
and  that  he  had  never  said  that  certain 
packages  contained  a  certain  sum  of  money, 
and  he  ^as  contradicted  only  by  the  denial 
of  the  prosecutor : 

It  was  held  (after  consultation  with 
Hill,  J.),  that  there  was  not  evidence  to  go 
to  the  jury.  Ueg»  v.  Braiihxcaite^  254. 
prisoner  was  indicted  for  wilful  and  corrupt 
perjury  committed  at  the  Westminster  police 
court.  A  sumnaons  was  granted  upon  an 
information,  and  upon  the  hearing  of  the 
summons  the  peijury  assigned  was  com- 
mitted. At  the  trial  the  information  was 
produced,  but  not  the  summons  : 

Held,  not  sufficient.  The  summons  should 
have  been  produced.  Beg.  v.  /.  Wkybrow, 
438. 
Although  it  is  not  now  necessary  that  the 
alleged  perjury  should  be  proved  by  two 
witnesses  in  contradiction  of  the  prisoner,  it 
is  still  requisite  that  the  perjury  should  be 
proved  by  something  more  than  the  mere 
contradictory  oath  of  the  prosecutor.  He 
must  be  corroborated  by  some  independent 
testimony. 

Where,  therefore,  the  alleged  perjury  was 
that  the  prisoner  had  sworn  that  he  had 
paid  certain  sums  of  money  on  certain  days, 
and  that  he  had  never  said  that  certain 
packages  contained  a  certain  sum  of  money, 
VOL.  VIII. 


and  he  waa  convicted  only  by  the  denial  of 
the  prosecutor : 

It  was  held  (after  consultation  with 
Hill,  J. ),  that  there  was  not  evidence  to  go 
to  the  jury.    Reg.  v.  Braithtoaiie,  444. 

POACHING. 
See  Night  Poach ikg. 

POST  OFFICE. 
See  FoBOERY. 

PRACTICE. 

Convict  (Property  op). 
Certain  Turkish  bonds  were  found  in  posses- 
sion of  a  prisoner  convicted  of  felony,  and 
it  appeared  that  one-sixth  of  the  value 
thereof  was  purchased  from  the  proceeds  of 
the  property  stolen  from  the  prosecutors 
and  mentioned  in  the  indictment,  and  the 
residue  of  the  value  thereof  was  held  by  the 
prisoner  as  trustee  for  K.  The  judge  made 
an  order  directing  the  bonds  to  be  delivered 
up  to  the  prosecutors,  and  empowering  them 
to  retain  one-sixth  of  the  value,  and  to  settle 
the  residue  upon  trust  for  K.,  in  such  manner 
as  she  might  advise. 

Held,  that  the  order  was  bad  as  to  so 
much  of  the  property  as  was  not  the  subject 
'  of  the  indictment.  Beg.  v.  Pierce,  Burgess, 
and  Tester,  344. 
The  prisoners,  W.  and  B.,  were  convicted  of 
stealing  159  pieces  of  plush,  the  goods  of 
De  Gilley.  Hart,  before  the  prisoners  were 
convicted,  acauired  a  title  to  the  goods  by 
making  an  aavance  of  l,200l,  bond  Jide  to 
W.,  who  was  the  servant  and  agent  of  De 
Gilley,  and  had  established  his  title  to  the 
goods  upon  an  action  of  trover  brought 
against  him  for  their  recoveiy  by  De  Gilley : 

Held,  that  notwithstanding  the  title  had 
been  acquired  under  5  &  6  Vict.  o.  39,  by 
Hart,  the  goods  on  conviction  of  the  pri- 
soners re-vested  in  De  Gilley,  and  the  Court 
ordered  them  to  be  restored  under  7  &  8 
Geo.  4.  c.  29,  s.  57. 

This  order  was  not  obeyed,  and  a  rule  was 
obtained  calling  on  Hart  to  show  cause  why 
he  should  not  be  attached  for  contempt,  and 
a  cross  rule  was  obtained  calling  upon  the 
prosecutor  to  show  cause  why  the  order  of 
restitution  made  should  not  be  rescinded. 

Rule  for  an  attachment  made  absolute. 
Reg.  V.  Wollez  and  BUss ;  In  re  Solomon 
Abraham  Hart,  337. 

CoRONER*8  Inquisition. 

Where  xiprimdfade  appears  to  this  court  that 
a  fair  and  impartial  trial  cannot  be  had  in 
a  particular  place,  and  such  is  not  displaced 
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wards  indicted  for  perjaiy.  On  the  trial  of 
the  indictment  for  peijury,  the  jury  found 
the  defendant  guilty,  and  found  also  that 
the  defendant  had  not  within  the  twelve 
months  next  after  the  birth  of  the  child  paid 
any  money  for  its  maintenance : 

Held,  on  the  authority  of  Beg.  ▼.  James 
Berry  (8  Cox  Crim.  Cas.  121),  that  the 
justices  at  the  petty  sessions  had  jurisdiction 
to  hear  the  summons,  and  that  the  defendant 
had  waived  the  objection,  the  summons  to 
the  putative  father  to  appear  at  the  petty 
sessions  being  matter  of  process  only,  and 
not  of  substance  essential  to  the  jurisdiction 
of  the  petty  sessions.  Beg,  v.  Simmonds, 
190. 
The  defendant  was  indicted  for  perjury  com- 
mitted before  the  Insolvent  Uourt.  The 
indictment  alle^^ed  that  he  was  a  trader, 
whose  debts  amounted  to  less  than  300/. : 
that  he  had  resided  six  months  within  the 
jurisdiction;  that  he  petitioned  the  court; 
that  notice  was  given  thereof  to  the  creditors 
in  the  Oazette,  and  that  a  day  for  hearing 
was  duly  appointed  and  adjourned,  and  that 
on  such  adjourned  day  he  falsely  swore,  &c. 

Held,  that  the  defendant's  petition  alleging 
that  he  was  a  trader  owing  less  than  the  sum 
of  300/.  was  sufficient  evidence  of  the  last- 
mentioned  facts: 

Held,  also,  that  the  Insolvent  Court,  being 
a  court  of  record,  proof  of  the  filing  of  the 
petition  is  sufficient  to  warrant  the  presump- 
tion that  the  sittings  of  the  court  are  lawfully 
holden ;  and  that,  therefore,  it  is  unnecessary 
to  give  specific  evidence  that  notice  of  the 
petition  was  given  to  the  creditors,  or 
inserted  in  the  Oazette^  and  that  a  day  for 
the  hearing  had  been  duly  appointed  and 
duly  adjourned. 

An  averment  in  the  indictment,  that  the 
insolvent  filed  his  petition  **  to  wit,  on  the 
20th  day  of  May,  1859,*'  is  sufficient  to  show 
that  he  filed  it  after  the  passing  of  the 
statute,  10  &  1 1  Vict.  c.  102,  for  the  court 
will  take  judicial  notice  of  the  time  at  which 
a  statute  was  passed. 
A  judue  on  the  trial  of  an  indictment  for 
perjury  has  power  to  amend  the  description 
of  an  Act  of  Parliament  named  in  the  indict- 
ment. 

Where  the  statute  is  mentioned  in  the 
indictment  for  the  mere  purpose  of  alleging 
that  the  ofiPenoe  was  committed  after  its 
passing,  and  the  alleged  date  of  the  offence 
is  subsequent  to  such  passing,  the  reference 
to  the  statute  may  be  rejected  altogether. 

Semble,  that  where  the  title  of  an  act  of 
Parliament  is  inaccurately  described,  and  the 
inaccuracy  is  so  trifling  that  the  court  cannot 
fail  to  know  with  certainty  what  act  is  meant, 


the  variance  is  immaterial.  Beg,  v.  Wetlley^ 
244. 
It  is  not  necessary  expressly  to  aver  materiality 
in  any  indictment  for  perjury.  It  will  be 
sufficient  if  materiality  is  clearly  disclosed  by 
the  facts  as  stated  on  the  face  of  the  indict- 
ment. 

If  materiality  is  not  suffidently  avened, 
or  apparent,  the  defect  is  not  cured  by  the 
provisions  of  14  &  15  Vict.  c.  100,  s.  20. 

Nor  is  it  such  a  defect  as  the  judge  will 
amend  under  the  provisions  of  sect.  25  of  the 
same  statute.  Beg.  v.  Harvey^  99. 
An  indictment  for  peijury  stated  that  a  cause 
was  pending  in  a  County  Court,  &c.,  and 
that  on  the  bearing  of  the  cause  it  became 
and  was  a  material  question,  whether  the 
plaintiff  had,  in  the  presence  of  the  prisoner, 
signed  at  the  foot  of  a  certain  bill  of  account 
between  a  certain  firm,  called  Bridges  and 
Co.  and  W.,  a  receipt  for  payment  of  the 
amount  of  the  said  bill,  and  that  the  prisoner 
falsely,  &c.,  swore  that  he,  the  said  plaintiff, 
did  on  a  certain  day,  in  the  presence  of  the 
prisoner,  sign  the  said  receipt  (meaning  a 
receipt  at  the  foot  of  the  said  first  mentioned 
bill  of  account)  for  the  payment  of  the 
amount  of  the  said  bill : 

Held,  that  the  indictment  was  sufficiently 
certain,  although  it  appeared  that  the  plaintiff 
had  signed  many  similar  receipts  in  presence 
of  the  prisoner.  Beg.  v.  Harriet  JVebster^ 
187. 
It  is  not  necessary  that  the  evidence,  produced 
to  corroborate  the  first  witness  as  to  an 
assignment  of  perjury,  should  amount  to  a 
direct  contradiction. of  the  statement  made 
by  the  prisoner,  upon  which  the  peijniy  was 
assigned. 

Where,  therefore,  the  alleged  perjury  was 
that  the  prisoner  swore  that  a  certain  pro- 
missory note  was  not  in  his  handwriting, 
and  one  witness  having  sworn  that  he  saw 
the  prisoner  write  the  note,  a  second  witness 
was  produced,  and  in  corroboration  stated 
that  the  prisoner  said  at  a  subsequent 
meeting  "  that  he  oould  prove  the  note,'* 
although  at  the  time  there  was  none  before 
him. 

Held  to  be  sufficient.  Beg.  v.  Towey^ 
328. 
The  prisoner,  a  policeman,  on  the  hearing  of 
an  information  laid  by  him  against  a  pub- 
lican for  keeping  his  house  open  after  lawful 
hours,  swore  that  he  knew  nothing  of  the 
matter  except  what  he  had  been  told,  and 
that  he  did  not  see  any  person  leave  the 
house  after  eleven  on  the  night  in  question. 

Perjury  was  assigned  on  the  last  allega- 
tion, and  to  prove  the  falsity  it  was  proved 
that  several  persons  did  leave  the  home 
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ftfter  eleven,  and  the  xnagistrates's  clerk 
who  took  the  information  proved  that  the 
prisoner  on  laving^  it  said,  that  he  had 
cauf{ht  the  publican,  and  that  he  had  seen 
four  men  leave  his  house  after  eleven  on  the 
night  in  questiouj  mentioning  one  of  the 
four  bj  name,  he  being  one  of  those  shown 
to  have  left  that  night  after  eleven.  Two 
other  witnesses  proved  that  the  prisoner 
made  similar  statements  to  them.  It  was 
also  proved  that  the  defendant,  on  the 
hearing  of  the  information,  had  acknow- 
ledged  that  he  offered^  to  smash  the  case  for 
30; .  And  other  evidence  was  given,  showing 
that  the  prisoner  had  intended  to  get,  and 
did  get,  money  from  the  publican  to  settle 
the  case : 

Held,  that  this  was  sufficient  confirmatory 
evidence  to  support  a  conviction.  Beg,  v. 
Walter  Hook,  5. 
Although  it  is  not  now  necessary  that  the 
alleged  perjury  should  be  proved  by  two 
witnesses  in  contradiction  of  the  prisoner,  it 
is  still  requisite  that  the  perjury  should  be 
proved  by  something  more  than  the  mere 
contradictory  oath  of  the  prosecutor.  He 
must  be  corroborated  by  some  independent 
testimony. 

"Where,  therefore,  the  alleged  perjury  was, 
that  the  prisoner  had  sworn  that  he  had 
paid  certain  sums  of  money  on  certain  days, 
and  that  he  had  never  said  that  certain 
packages  contained  a  certain  sum  of  money, 
and  he  ^as  contradicted  only  by  the  denial 
of  the  prosecutor  : 

It  was  held  (after  consultation  with 
Hill,  J.),  that  there  was  not  evidence  to  go 
to  the  jury.  Reg.  v.  Braiihwaite^  254. 
prisoner  was  indicted  for  wilful  and  corrupt 
perjury  committed  at  the  Westminster  police 
court.  A  Bumnaons  was  granted  upon  an 
information,  and  upon  the  hearing  of  the 
summons  the  peijury  assigned  was  com- 
mitted. At  the  trial  the  information  was 
produced,  but  not  the  summons  : 

Held,  not  sufficient.  The  summons  should 
have  been  produced.  Beg.  v.  /.  Whyhrow, 
438. 
Although  it  is  not  now  necessary  that  the 
alleged  perjury  should  be  proved  by  two 
witnesses  in  contradiction  of  the  prisoner,  it 
is  still  requisite  that  the  perjury  should  be 
proved  by  something  more  than  the  mere 
contradictory  oath  of  the  prosecutor.  He 
must  be  corroborated  by  some  independent 
testimony. 

Where,  therefore,  the  alleged  perjury  was 
that  the  prisoner  had  sworn  that  he  had 
paid  certain  sums  of  money  on  certain  days, 
and  that  he  had  never  said  that  certain 
packages  contained  a  certain  sum  of  money, 
VOL.  VIII, 


and  he  waa  convicted  only  by  the  denial  of ' 
the  prosecutor : 

It  was  held  (after  consultation  with 
Hill,  J. ),  that  there  was  not  evidence  to  go 
to  the  jury.    Beg,  v.  Braithtoaite,  444, 

POACHING. 
See  Night  Poachikg. 

POST  OFFICE. 
'  See  Forgery. 

PRACTICE. 

Convict  (Property  op). 

Certain  Turkish  bonds  were  found  in  posses- 
sion of  a  prisoner  convicted  of  felony,  and 
it  appeared  that  one-sixth  of  the  value 
thereof  was  purchased  from  the  proceeds  of 
the  property  stolen  from  the  prosecutors 
and  mentioned  in  the  indictment,  and  the 
residue  of  the  value  thereof  was  held  by  the 
prisoner  as  trustee  for  K.  The  judge  made 
an  order  durecting  the  bonds  to  be  delivered 
up  to  the  prosecutors,  and  empowering  them 
to  retain  one-sixth  of  the  value,  and  to  settle 
the  residue  upon  trust  for  K.,  in  such  manner 
as  she  might  advise. 

Held,  that  the  order  was  bad  as  to  so 
much  of  the  property  as  was  not  the  subject 
'  of  the  indictment.  Reg.  v.  Pierce,  Burgess, 
and  Tester^  344. 
The  prisoners,  W.  and  B.,  were  convicted  of 
stealing  159  pieces  of  plush,  the  goods  of 
De  Gilley.  Hart,  before  the  prisoners  were 
convicted,  acauired  a  title  to  the  goods  by 
making  an  aavance  of  1,200^.  bond  Jide  to 
W.,  who  was  the  servant  and  agent  of  De 
Gilley,  and  had  established  his  title  to  the 
goods  upon  an  action  of  trover  brought 
against  him  for  their  recoveiy  by  De  Gilley : 
Held,  that  notwithstanding  the  title  had 
been  acquired  under  5  &  6  Vict.  c.  39,  by 
Hart,  the  goods  on  conviction  of  the  pri- 
soners re-vested  in  De  Gilley,  and  the  Court 
ordered  them  to  be  restored  under  7  &  8 
Geo.  4.  c.  29,  s.  67. 

This  order  was  not  obeyed,  and  a  rule  was 
obtained  calling  on  Hart  to  show  cause  why 
he  should  not  be  attached  for  contempt,  and 
a  cross  rule  was  obtained  calling  upon  the 
prosecutor  to  show  cause  why  the  order  of 
restitution  made  should  not  be  rescinded. 
Rule  for  an  attachment  made  absolute. 
Reg.  V.  Wollez  and  Bliss  j  In  re  Solomon 
Abraham  Hart,  337. 

Coroner's  iNauisiTioN. 

Where  it  primd  facie  appears  to  this  court  that 
a  fair  and  impartial  trial  cannot  be  had  in 
a  particular  place,  and  such  is  not  displaced 
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hy  a  strong  case  in  answer  thereto,,  the  court 
will  grant  a  certiorari  to  remove  the  proceed- 
ings Into  the  Queen^s  Bench  to  enable  an 
application  to  be  made  to  have  snch  case 
tried  in  some  other  jurisdiction.  Reg,  v. 
Edward  Gonne  Bell,  287* 

Expenses  of  Prosecution. 

The  court  has  no  power  to  order  payment,  as 
part  of  the  expenses  of  the  prosecution,  of 
the  costs  incurred  by  the  warders  of  Mill- 
bank,  in  bringing  down  to  Wells  a  prisoner 
in  custody  at  Millbank,  as  an  escaped  con- 
vict, to  be  tried  at  Wells  on  a  charge  of 
larceny  from  the  person.  Reg,  v.  Waters, 
350. 

Jury. 

In  a  presentment  for  maliciously  killing  sheep, 
the  words,  "  made  away  with,"  were  added 
to  the  words  mentioned  in  the  act : 

Held,  that  these  words  "  made  away  with*' 
were  surplusage,  and  did  not  vitiate  the  pre- 
sentment.    In  re  Hunter,  352. 

Held,  that  the  court  has  jurisdiction,  under 
the  6  &  7  Will.  4,  c.  116,  s.  134,  and 
20  &  21  Vict.  c.  16,  s.  18,  to  respite  to  a 
subsequent  assizes  the  hearing  of  a  traverse 
of  an  award  by  the  Turnpikes  Abolition 
Commissioner.  In  re  the  Dundalk,  Carrich- 
macross,  and  CasHeblaney  Turnpike  Trusts, 
and  the  Turnpikes  (Ireland)  Abolition  Act, 
294. 

An  action  for  penalties  under  the  Corrupt 
Practices  Prevention  Act ; 

Held,  to  be  a  case  in  which  an  application 
for  a  special  jury  under  the  late  practice 
ought  to  be  granted.    Lester  v.  Fegan^  291. 

Where  a  presentment  for  the  raising  of  public 
money  for  the. purpose  of  building  a  bridge 
has  passed  the  grand  jury  in  the  usual  way, 
and  afterwards  been  acted  on,  and  some  of 
the  money  actually  raised  thereunder,  a  mo- 
tion for  a  writ  of  certiorari  to  remove  such 
presentment  into  this  court  to  have  same 
quashed,  at  the  instance  of  a  party  who  has 
traversed  for  damages,  but  has  withdrawn 
that  proceeding  and  has  acquiesced  for  some 
time,  will  be  refused.  In  the  Matter  of  the 
Trustees  of  the  Will  of  John  C.  Kearney, 
deceased,  acting  for  and  on  behalf  of  Thomas 
C.  Kearney,  an  Infant,  and  a  certain  Pre- 
sentment passed  by  the  Grand  Jury  of  the 
County  of  Cork,  at  the  Summer  Assizes, 
1858,  218. 

Discharge  of  jury  at  a  former  trial  no  bar  to  a 
second  trial,  although  the  cause  of  discharge 
of  jury  dues  not  appear  upon  the  record,  and 
they  were  not  discharged  from  any  real 
necessity. 

Prisoner,  W.  D.,  was  indicted  for  an 
indecent  assault  upon  A.  D.    Upon  his  trial 


at  the  Middlesex  Sessions,  before  Mr.  Payne, 
Deputy- Assistant  Judge,  the  jury,  not  being 
able  to  agree  upon  their  verdict,  were,  after 
being  locked  up  five  hours,  discharged  from 
gi^nfi^a  verdict,  the  prisoner  being  admitted 
to  bail  to  appear  and  take  his  trial  i^  the 
next  session  ensuing.  In  the  meantime  a 
writ  of  certiorari  was  lodged,  and  the  prisoner 
surrendered  to  take  his  triad  at  the  Central 
Criminal  Court.  It  was  objected,  upon  his 
arraignment  there,  that  the  prisoner  could 
not  be  tried  again,  the  judge  having  dis- 
charged the  jury  from  giving  their  verdict 
of  his  own  caprice,  and  not  from  any  illness 
of  any  of  the  jurors,  or  any  real  necessity 
having  arisen  for  their  discharge.  It  was 
further  objected  that  upon  a  jurjr  being 
discharged  the  cause  for  such  discharge 
should  appear  upon  the  record,  and  that 
this  record  was  iti  that  particular  defective  : 
Held,  that  the  judge  presiding  at  the  trial 
was  sole  judge  as  to  whether  a  necessity  for 
such  a  proceeding  as  discharging  the  jury 
had  arisen,  that  a  discretionary  power  was 
vested  in  him,  that  he  must  exercise  his 
discretion,  and  that  there  was  no  appeal  to 
any  other  tribunal  as  to  whether  in  exercising 
that  discretion  he  had  done  so  rightly.  Reg, 
v.  Davison,  360. 

PRISONER. 

On  the  trial  of  an  indictment  for  forgery  against 
two  prisoners,  one  of  them,  after  tie  opening 
speech  for  the  prosecution,  asked  to  be 
allowed  to  withdraw  his  plea  of  not  guilty, 
and  to  plead  guilty.  This  was  done,  and  the 
plea  of  guilty  was  recorded.  He  was  then 
examined  as  a  witness  on  the  part  of  the 
prosecution  against  his  co-defendant,  and  in 
the  course  of  such  examination  he  swore  that 
he  had  no  knowledge  of  the  instrument  in 
question  being  forged.  Upon  this  he  was 
allowed  to  withdraw  his  plea  of  guilty  and  to 
plead  not  guilty,  the  jury  withdrawing  their 
verdict.  The  trial  of  the  other  prisoner  was 
then  proceeded  with,  and  on  his  acquittal, 
the  one  who  had  withdrawn  his  plea  was  put 
upon  his  trial.  Reg.  v.  Clouter  and  Heathy 
237. 

RAILWAY. 

A  line  of  railway  was  constructed  under  the 
powers  of  an  act  of  Parliament,  and  was 
mtended  for  the  conveyance  of  passengers 
in  carriages  drawn  by  steam  engines,  but  at 
the  time  of  the  alleged  ofPencethe  convey- 
ance of  passengers  for  hire  had  not  com- 
menced, and  the  traffic  was  confined  to  the 
carriage  of  workmen  and  materials,  A  rail- 
way truck  was  placed  by  the  prisoners  across 
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tho  line,  so  as  to  obstruct  the  passage  of 
any  carria^^e  and  to  endanger  the  safety  of 
the  persons  therein,  but  its  position  was 
discovered^  and  the  truck  removed  before 
any  collision  occurred : 

Held,  that  the  so  placing  the  truck  across 
the  line  was  an  offence  within  the  3  &  4 
Vict.  c.  979  s.  15,  although  the  line  was  not 
completed  and  opened,  and  no  actual  ob- 
struction took  place.  Reg.,  v.  Bradford  and 
others^  309. 

RAPE. 

The  crime  of  rape  is  the  having  connection 
with  a  woman  forcibly,  where  she  neither 
consents  before  nor  after  (Stat.  West.  2, 
13  Edw.  1,0.34): 

Therefore,  where  a  man  had  carnal  know- 
ledge of  a  girl  (aged  thirteen)  of  imbecile 
mind,  and  the  jury  found  that  it  was  by 
force,  and  without  her  consent,  she  being 
incapable  of  giving  consent  from  defect  of 
understanding,  this  was 

Held  to  amount  to  the  crime  of  rape, 
although  the  jury  did  not  find  the  offence 
to  have  been  against  the  will  of  the  girl. 
Reg.Y.  Fletcher,  131. 
S.  was  indicted  for  rape,  and  the  evidence  was, 
that  he  went  into  the  bed  where  D.*8  wife 
was  asleep,  and  had  connection  with  her, 
while  she  was  asleep: 

Held,  that  S.  was  not  guilty  of  rape,  inas- 
much  as  such  a  crime  implies  that  some  force 
has  been  used  to  overcome  the  opposing 
will  of  the  prosecutrix,  and  here  no  force  was 
in  fact  used. 

But  held,  by  Lord  President  Macneill  and 
Lord  Ivory  (who  dissented),  that  the  force 
essential  to  the  crime  of  rape  is  relative  to 
the  resistance  offered,  and  wnere  there  is  no 
resistance  to  be  overcome,  it  is  not  necessary 
to  prove  the  use  of  force.  Reg»  v.  Charles 
Sweenie,  223. 

RECEIVING. 

A  pawnbroker's  duplicate  is  the  subject  of 
larceny,  either  as  a  thing  valuable  in  itself 
or  as  a  warrant  for  the  delivery  of  goods, 
within  the  7  &  &  Geo.  4,  c.  29*  s.  5. 

A  conviction  for  receiving  a  pawnbroker's 
ticket  knowing  it  to  have  been  stolen,  was 
therefore  held  to  be  good.  Reg.  v.  Oeorge 
Morrison^  194. 

The  prisoner  was  indicted  in  the  first  count  for 
larceny  of  certain  goods ;  and  in  the  second 
count  for  that  he  ^'  the  goods  aforesaid,  so 
as  aforesaid  feloniously  stolen,"  feloniously 
did  receive,  &c.  The  prisoner  was  acquitted 
on  the  first  ,count»  but  found  guilty  upon 
the  second : 

Held,  that  the  conviction  was  valid,  and 
that  the  second  count  might  be  construed  to 


mean  stolen  jpfoods  generally  ;  and  the  part 
of  the  first  count  ■  charging  them  to  have 
been  stolen  by  him,{be  [treated.as  irrelevant. 
Reg.  V.  Charles  Huntley ^  260. 
A.,  B.  and  B.'s  wife  were  indicted  jointly  for 
burglary  and  receiving ;  the  jgry  found  A. 
guilty  of  burglary,  and  B.  and  his  wife  of 
receiving.  Part  of  the  property  was  found 
in  B.'s  house,  and  from  that  fact,  and  others, 
the  jury  were  warranted  in  finding  B.  guilty 
of  receiving.  To  connect  the  wife  with  the 
matter,  it  was  proved  that  some  time  after 
the  burglary  the  wife  was  seen  dealing  with 
part  of  the  stolen  things,  when  she  made 
a  statement  importing  a  knowledge  that  the 
things  had  been  stolen,  and  that  they  were 
to  be  made  away  with.  The  judge  at  the 
trial  declined  to  leave  it  to  the  jury  to  find 
whether  B.'s  wife  received  the  things  from 
her  husband  or  in  his  absence,  and  the  jury 
found  B.'s  wife  guilty  of  receiving : 

Held,  that  the  questions  were  proper  for 
the  consideration  of  the  jury,  and  the  con* 
viction  [could  not  be  supported.  Reg.  v. 
Rachel  Wardroper^  284. 

ROBBERY. 

On  a  trial  for  robbery  and  stealing  from  the 
person,  it  was  proved  that  the  prosecutor, 
who  was  paralyzed,,  received  whilst  sitting 
on  a  sofa  in  his  room  a  violent  blow  on  the 
head  from  one  of  the  prisoners,  whilst  the 
other  went  to  a  cupboard  in  the  same  room 
and  stole  therefrom  a  cash  box : 

Held,  that  it.  was  a  question  for  the  jury 
whether  the  cash  box  was  at  the  time  under 
the  protection  of  the  prosecutor.  If  so,  the 
charge  of  stealing  from  the  person  would 
be  sustained.  Reg,  v.  Selway  and  Wynn^ 
235. 


SUMMARY  CONVICTION. 

The  Manchester  Improvement  Act,  8  &  9  Vict, 
c.  141,  8.  30,  enacted  that  it  should  not  be 
lawful  to  build  any  houses  with  their  fronts 
facing  each  other  which  shaD  be  separated 
from  each  other  by  a  space  less  than  twenty- 
four  feet  wide,  excepting  only  on  sites  of 
houses  built  prior  to  the  Act,  and  except 
on  vacant  plots  in  streets  partially  built  upon 
on  both  sides. 

A.,  the  owner  of  land,  built  up  to  the 
boundary  of  his  land,  the  same  not  being  in 
a  street,  and  sometime  afterwards  the  de- 
fendant, the  owner  of  the  land  in  front  of 
the  houses  built  by  A.,  built  a  stable  within 
the  prohibited* distance  in  sect.  30  in  front 
of  A. 's  houses: 

Held,  that  the  defendant  was  not  pre- 
'  vented  from  so  doing  by  sect.  30,  as  that 
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applied  only  to  the  erection  of  new  streets. 
Reff.  V.  John  Sidebotham,  206. 

The  surveyor  of  the  roads  directed  trestles  to 
be  put  at  intervals  on  either  side  of  a  road, 
on  which  fresh  granite  bad  been  laid,  to 
confine  the  traffic  to  a  particular  part  of  it. 
A.  drove  his  carnage  against  the  trestles  to 
knock  them  down,  in  alleged  asiertion  of  a 
right,  he  deeming  the  surveyor  to  have  no 
power  BO  to  put  the  trestles  for  this  object. 
One  of  the  trestles  was  injured,  and  on  a 
summons  against  A.,  under  the  Malicious 
Trespass  Act,  the  justices  convicted  and 
fined  A.  1;. 

By  a  local  act  the  justices  were  made 
vestrymen,  and  became  interested  in  the 
property  in  the  trestles,  and  also  in  the 
fine: 

Held,  first,  that  the  justices  had  jurisdic- 
tion to  convict ;  and  secondly,  that  in  order 
to  obtain  a  certiorari  to  quash  the  conviction 
on  the  ground  of  the  justices  being  interested, 
the  party  should  show  on  the  face  of  his 
affidavits  that  neither  he  nor  his  advocate 
before  the  justices  knew  of  the  objection  at 
the  time  of  the  hearing.  Reg,  v.  The  Justices 
of  Richmond^  Surrey,  314, 

A  person  was  brought  before  a  magistrate  on 
a  summons  for  being  drunk  and  riotous  in 
a  public  street,  contrary  to  the  statute  10  & 
11  Vict,  c  89>  s.  29f  but  the  proof  failing  as 
to  being  riotous,  the  magistrate  convicted 
him  under  the  21  Jac.  c.  7i  s.  3,  and  fined 
him  5s.  for  being  dnmk : 

Held,  that  the  conviction  was  bad,  and 
that  the  defect  in  the  summons  was  not 
cured  bv  the  11  &  12  Vict.  c.  43,  s.  1. 
Martin  ^appellant)  v.  Pridgeon  (respondent), 
170. 

Se6  Assault. 


VENUE. 
See  Wounding. 


WAY  (OBSTRUCTION  OF). 
An  indictment  having  been  found  against  a 
party  for  the  obstruction  of  an  alleged  right 
of  way,  defendant  applied  for  a  writ  of  cer- 
tiorari^ to  remove  said  indictment  from  the 
criminal  to  the  civil  side  of  the  court.  The 
writ  was  granted,  on  the  ground  that  a  view 
jury  was  absolutely  necessary  in  a  case  of  this 
kind.     Reg.  v.  Magill,  216. 

WEIGHTS  AND  MEASURES. 
The  5  &  6  Will.' 4,  c.  63,  s.  25,  enacts  *'  that 
any   inspector    knowingly    stamping    any 


weights  or  measures  of  any  person  residing 
within  the  limits  of  any  local  jurisdiction  for 
which  another  inspector  may  have  been 
legally  appointed,'*  shall  forfeit  a  sum  not 
exceeding  20*.  for  every  weight  so  stamped : 
Held,  that  such  prohibition  applies  to  all 
inspectors  of  weights  and  measures,  whether 
appointed  by  the  authorities  of  a  city  or  by 
the  county  justices,  and  forbids  each  of  them 
from  stamping  weights  or  measures  of  persons 
residing  within  a  district  for  which  another 
inspector  had  been  legally  appointed.  Reg. 
V.  Skellon,  177. 

WORKMAN. 

The  17  Geo.  3,  c.  56,  which  relates  to  the 
unlawfully  disposing  of  materials  entrusted 
by  masters  to  workmen  to  work  up  in  their 
trades,  by  sect.  JO  enacts,  that  if  any  such 
materials  mixed  or  unmixed,  wrought  or 
unwrought,  suspected  to  be  purloined  or 
embezzled,  shall  be  found  in  any  *^  dwelling- 
house,  out-house,  yard,  garden,  or  other 
place  or  places,"  the  person  in  whose  house, 
&c.,  the  same  shall  be  found,  if  such  person 
shall  not  give  an  account  to  the  satisfaction 
of  the  justices  how  he  came  by  the  same, 
shall  be  guilty  of  a  misdemeanor : 

Held,  that  a  warehouse,  though  not  at- 
tached to  or  within  a  curtilege  of  a  dwelling- 
house,  was  within  the  section.  Reg.  v. 
Edmundson,  212. 

WOUNDING. 

A  wife  acting  under  the  coercion  of  her  husband, 
wrote  letters  to  the  prosecutor,  pretending 
that  she  had  become  a  widow,  and  requesting 
a  meeting  at  a  distant  place.  The  meeting 
was  granted^  and  the  wife,  dressed  as  a 
widow,  met  the  prosecutor  at  the  railway 
station,  and  induced  him  to  go  to  a  lonely 
spot,  where  the  husband  fell  upon  and 
cudgelled  the  prosecutor  very  severely  with 
a  stick.  Upon  an  indictment  charging  a 
wounding  with  intent  to  disfigure,  and  an 
assault  with  an  intent  to  do  grievous  bodily 
harm,  the  jury  found  both  the  husband  and 
wife  guilty,  but  also  found  that  the  wife  did 
not  herself  personally  inflict  any  violence 
upon  the  prosecutor : 

Held,  tnat  the  conviction  of  the  wife  was 
wrong,  llie  conviction  was  reversed  ac- 
cordingly. Reg,  v.  Samuel  Smiih  and  Sarah 
his  Wife,  27. 

Upon  a  count  of  an  indictment  of  three 
prisoners^  for  feloniously  wounding  with 
intent  to  do  grievous  bodily  barm,  two  were 
convicted  of  the  felony,  and  the  third  of  the 
misdemeanor  of  unlawfully  wounding : 

Semble,  that  it  was  competent  to  the  jury 
to  do  so. 
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The  offence  was  committed  on  board  an 
American  ship,  in  the  Penarth -roads,  Bristol 
Channel,  three  quarters  of  a  mile  from  the 
coast  of  Glamorganshire,  at  a  spot  never  left 
dry  by  the  tide,  and  lyinjr  between  Glamor- 
ganshire and  the  Flat  Holms  (an  island 
commonly  treated  as  a  part  of  the  county  of 
Glamorgan),  the  ship  being  at  the  time  two 
miles  from  the  island,  on  the  inside ;  it  was 
about  ten  miles  to  the  opposite  shore  of 
Somersetshire,  and  ninety  miles  from  the 
roads  to  the  mouth  of  the  Channel: 

Held,  that  the  part  of  the  sea  where  the 
vessel  was  formed  part  of  the  county  of 
Glamorgan,  and  that  the  venue  <*  Glamor- 


gan/' in  the  indictment,  was  right.    Reg.  v. 
Ctmningham  and  two  others,  104. 

Deposition  of  witness  taken  before  magistrates 
idlowed  to  be  read  at  trial  as  evidence  against 
him,  although  after  his  evidence  was  taken 
the  magistrates  committed  him  for  trial,  his 
evidence  criminating  himself.  Reg,  v.  Chid' 
ley  and  Cwnmins,  365. 

Upon  a  count  for  assaultinff,  beating,  wounding, 
and  occasioning  actual  bodily  harm  against 
the  statute,  the  prisoner  may  be  convicted  of 
a  common  assault.  Reg,  v.  George  OUver, 
384. 

See  Assault. 
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STATUTES. 

An  Act  for  the  Incorporation  and  Regulation 
of  Joint  Stock  Companies  and  other  Asso- 
ciations (s.  79)«  i« 

An  Act  to  facilitate  the  Dispatch  of  Busi- 
ness before  Grand  Juries  in  England  and 
Wales,  i. 

An  Act  to  amend  the  Act  of  the  last  session 
of  Parliament  for  diminishing  Expense  and 
Delay  in  the  Administration  of  Criminal 
Justice  in  certain  cases,  ii. 

An  Act  to  make  better  Provision  for  the 
Punishment  of  Frauds  committed  by  Trus- 
tees, Bankers,  and  other  Persons  intrusted 
with  Property,  iv. 

An  Act  to  amend  the  Law  relating  to  Probates 
and  Letters  of  Administration  in  England 
(s.  28),  vii. 

An  Act  to  amend  the  Law  relating  to  Divorce 
and  Matrimonial  Causes  in  England  (s. 
60),  vii. 

An  Act  to  amend  the  Law  of  False  Pre- 
tences, viii. 

An  Act  to  amend  the  Joint  Stock  Companies 
Acts,  1866  and  1867<  and  the  Joint  Stock 
Banking  Companies  Act,  1857  (ss.  6,  7,  20, 
21),  viii. 

An  Act  to  amend  the  Law  concerning  the 
Powers  of  Stipendiary  Magistrates  and  Jus- 
tices of  the  Peace  in  certain  Aises,  ix. 

An  Act  to  amend  the  Law  relimng  to  Cheques 
or  Drafts  on  Bankers  (ss.  3,  6),  xii. 

An  Act  to  regulate  the  Qualifications  of  Prac- 
titioners in  Medicine  and  Surgery  (ss.  38, 
39),  xiii. 

An  Act  more  effectually  to  prevent  Danger  to. 
the  Public  Health  from  Places  of  Burial,  xzv. 

An  Act  to  enable  the  Judges  to  appoint  Com- 
missioners within  Ten  Miles  of  London  and 
in  the  Isle  of  Man  and  the  Channel  Islands 
to  administer  Oaths  in  Common  Law,  and 
to  authorize  the  taking  in  the  Country  of 
Bail  in  Error,  and  Recognizances  and  Bail 
on  the  Revenue  Side  of  the  Exchequer,  xxvi. 

An  Act  to  provide  for  taking  Evidence  in 
Suits  and  Proceedings  pending  before  Tri- 


bunals in  Her  Majesty's  Dominions  in 
Places  out  of  the  Jurisdiction  of  such  Tri- 
bunals, xxvii. 

An  Act  to  amend  the  Law  concerning  the 
Remission  of  Penalties,  xxviii. 

An  Act  to  enable  Coroners  in  England  to 
admit  to  Bail  Persons  charged  with  Man- 
slaughter, xxix. 

An  Act  to  amend  and  explain  an  Act  of  the 
Sixth  Year  of  the  Reign  of  King  George  the 
Fourth,  to  repeal  the  Laws  relating  to  the 
Combination  of  Workmen,  and  to  make 
other  Provisions  in  lieu  thereof,  xxx. 

An  Act  to  amend  the  Law  relating  to  Municipal 
Elections,  xxxi. 


MISCELLANEOUS  PRECEDENTS. 

No. 

1 .  Indictment  for  conspiracy  between  bankropt 

and  others,  feloniously  and  clandestinely 
to  remove  and  conceal  goods  of  said 
bankrupt,  with  intent  to  defeat  creditors; 
with  counts  for  conspiring  fraudulently 
to  procure  goods  from  tradesmen,  with 
the  intent  eventually  of  so  removing  and 
concealing  them,  xiv. 

2.  Indictment  under  the  263rd  section  of  the 

Bankrupt  Law  Consolidation  Act,  against 
a  bankrupt  for  having,  under  the  fislse 
pretence  of  carrying  on  business  in  the 
ordinary  course  of  trade,  obtained,  within 
three  months  of  the  bankruptcy,  goods 
on  credit,  with  intent  to  definiud  the 
owner  thereof,  xvii, 

3.  Indictment  against  bankrupt  and  others  for 

feloniously  concealing  and  embessling 
•  the  personal  estate  of  the  bankrupt,  to 
the  value  of  lOl,  and  upwards,  with 
intent  to  cheat  and  defraud  the  creditors, 
under  the  261st  section  of  the  Bankrupt 
Law  Consolidation  Act;  with  counts 
charging  the  bankrnpt  as  principal,  and 
the  other  defendants  as  being  present, 
aiding  and  abetting,  xx. 


